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(Senate, No. 1398 of 1976, as amended)

Ordered. That the Legislative Research Council be directed to
investigate and study the subject matter of current senate documents
numbered 289, to further regulate the political activities of public
employees; 296, prohibiting the formation of non-elected political
committees to finance the campaigns of public employees other than
existing elected officials; of current house documents numbered 858,
allowing government employees to solicit contributions for can-
didates for office for governmental bodies other than those from
which they receive compensation; and 1529, prohibiting con-
tributions to certain candidates by certain public employees, and to
file the results of its statistical research and fact-finding with the clerk
of the house of representatives on or before the last Wednesday of
December, nineteen hundred and seventy-six.

Adopted:
Bv the Senate. May 5, 1976
By the House of Representatives, in concurrence, as
amended, May 11, 1976

fElje (Commontoealtf) of iflassatfjusetttf

ORDER AUTHORIZING STUDY
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LADIES AND GENTLEMEN: In compliance with the joint
order, Senate, No. 1398 of 1976, the Legislative Research Council
submits herewith a report prepared by the Legislative Research
Bureau relative to political activity of public employees. The scope of
the study includes an examination of (1) the constitutional
provisions, laws and regulations of the several states and the federal
government which limit political activity; (2) relevant case law and
commentary; and (3) prevailing policy at selected state and local
agency levels. The study includes the subject matter of senate
documents numbered 289 and 296 and house documents numbered
858 and 1529 of 1976. At the request of Representative Francis C.
Lapointe, House Chairman of the Committee on Election Laws, the
subject matter of house document numbered 1289 (redrafted as
House, No. 5165), which was part of the study order and later
removed from said order, is included within this report.

The Legislative Research Bureau is limited by statute to “statistical
research and fact-finding.” Accordingly, this report contains only
factual information, without recommendations by either the
Legislative Research Council or its Bureau. This report does not
necessarily reflect the opinions of the undersigned members of the
Legislative Research Council.

Respectfully submitted

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. JOHN F. COFFEY of West Springfield, House Chairman 1
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. WILLIAM L. SALTONSTALL of Essex

LETTER OF TRANSMITTAL TO THE
SENA IE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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Rep. JAMES L. GRIMALDI of Springfield
Rep. MICHAEL J. LOMBARDI of Cambridge
Rep. RUDY CHMURA of Springfield
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. ROBERT C. REYNOLDS of Northborough
Rep. ALAN PAUL DANOVITCH of Norwood
Rep. IRIS K. HOLLAND of Longmeadow

«
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To the Members of the Legislative Research Council:

MADAM CHAIRMAN AND GENTLEMEN: Senate, No.
1398 of 1976 as amended directed the Legislative Research Council to
make a study and investigation relative to the issue of political
activities of public employees.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
legislative proposals.

This report was the primary responsibility of William F. Asci of the
Research Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN
Director, Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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Origin of Study

This report has been prepared in response to an order adopted by
the Senate on May 5, 1976 and by the House of Representatives on
May 11 (Senate, No. 1398 as amended). Initially reported by the
Committee on Election Laws that measure directed the Council to
study the subject matter of five current legislative bills which sought
by various means to regulate the political activity of public employees
within the Commonwealth (Senate, Nos. 289 and 296, and House,
Nos. 858, 1289 and 1529). Later, House, No. 1289 was removed from
the study directive by Representative Francis C. Lapointe, House
Chairman of the Committee on Election Laws. When that proposal
failed to win passage in the 1976 session. Representative Lapointe
requested that it be included in this report.

Early Federal Developments

Regulation of the political activities of public employees has been a
feature of governmental administration since the early days of the
republic. Thomas Jefferson was the first President to recognize the
potential for abuse which could attend unfettered political activity on
the part of government employees. Consequently, Jefferson issued an
executive order which was designed to safeguard the integrity of the
electoral process by placing restrictions upon the political activity of
his department heads. Furthermore, his rigid adherence to the
doctrine of fitness for office in the employment of public service
personnel was reflected in the administrations of succeeding
presidents until the era of the Spoils System. Prior to 1829 and in
particular during the Federalist years the offices of the national
government were occupied by the educated and landed gentry who
were the aristocratic class in America. The rude mechanic or
plowman the common man was considered to be unqualified
for public service.

Wfje Commontoealrt) of iflasgacfjuscttfi

POLITICAL ACTIVITIES OF PUBLIC EMPLOYEES

SUMMARY OF REPORT
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After a bitter and prolonged campaign against John Quincy
Adams and the Federalists, Andrew Jackson emerged victorious in
the presidential election of 1828. Jackson felt that the average man
could effectively fulfill the obligations and responsibilities of any
position in the government and, further, that no individual should
serve in the government beyond a fixed term of office. This rotation
of office system became the cornerstone of the Spoils System which
severely hampered, until late in the century, the efficient and
impartial administration of the public business.

To curb the pervasive influence of the rotation of office and spoils*'
systems, various approaches were taken by certain presidents and the
Congress. President William Henry Harrison ordered Secretary of
State Daniel Webster to issue a proclamation to public service
employees which forbade partisan interference in elections and
political contributions by such employees. In 1853 Congress
approved a rudimentary position and salary classification plan for
federal employees. Unfortunately, this legislation, which was signed
by President Fillmore on his last day in office in 1853, contained no
provision for standard application to the various agencies of
government. A few years later, in 1856, Secretary of State William L.
Marcy who as Senator from New York coined the slogan “to the
victors belong the spoils,” succeeded in having Congress pass
legislation to professionalize the consular service.

In his second administration, President Abraham Lincoln refused
to entertain the demands of officeseekers and this action marked the
beginning of the decline in the public approval of the rotation of
office system. During the tenure of President Ulysses S. Grant, the
first modern civil service reform was enacted. This legislation, which
appeared as a rider to an appropriation bill, authorized the President
to establish standards for admission to the civil service. The President
appointed members to the “Grant Commission” and this body
continued to formulate guidelines for administrative implementation
of the act until the lack of appropriations ended the official activity of
the Commission in 1875. At

Public support for the reform of the methods of appointment to the •

civil service was galvanized by the assassination of President James
Garfield in 1881 by a frustrated officeseeker. This incident resulted in
the passage of the Civil Service Reform Act of 1883 which later
culminated in the Hatch Political Activities Act of 1939 and thus
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standards of propriety for public employee political participation
were established.

Forty-nine of the fifty states provide some type of control on the
political activities of public employees, the sole exception being
South Carolina. These restrictions vary in form and severity and
variably extend through all levels of State and local government,

r They are imposed under powers contained in constitutional articles,
statutes, agency regulations, central state-wide personnel agency
rules, charter provisions or local ordinances and by-laws. Generally
only classified civil service and merit system employers in the
executive personnel are covered. In some states, additional special
rules apply to law enforcement personnel. Further, the provisions of
the Federal Hatch Act cover those State and local government
employees whose principal employment is associated with federally-
funded programs.

The more common forms of prohibited activity include: (a) use of
official authority to influence elections; (b) coercion of employees; (c)
solicitation of campaign contributions by and from public service
workers; (d) active political participation, particularly in partisan
contests; and (e) the holding of elective office. More often than not,
some types of political activity, otherwise prohibited, may be
undertaken in nonpartisan elections although further constraints may
limit such developments to specific offices such as school committees,
to cities of a specified population, or to the immediate locale (ward or
precinct) where the employee resides.

Commission of the prohibited acts usually is punishable as a
misdemeanor. In some jurisdictions the offender may be subject to
prosecution for a felony or bribery or a corrupt practice. Ad-
ministrative penalties for violation of rules and regulations on this
score include suspension, dismissal, or removal from office, plus a

period of ineligibility for future public service employment.
The more common control approach is through state statutes, with

authority being vested in either the state Civil Service Commission
(or a local government civil service agency where applicable) or state
Personnel Board to draft implementing rules and regulations. Illinois
has 18 separate statutes on public employee political activity while

Restrictions in Other States



HOUSE No. 5343 [January12

Oregon prohibits such action through a single brief law. Only
Louisiana and Michigan have constitutional provisions which either
restrict political activity or authorize an administrative agency to do
so (Michigan). Washington and Massachusetts have statutes but no
broad base rules and regulations. Several states, notably Georgia,
Nevada, South Dakota, Vermont, and Wyoming rely on rules and
regulations to enforce proscribed activity. In Texas, an item in the
biennial budget prohibiting certain types of political action is
complemented by Merit System regulations.

The more liberal laws exist in Connecticut, Colorado, Maryland, (

Mississippi, and Oregon among others. Severe restrictions are in
force in many states, particularly Alabama, Arkansas, Georgia, Ohio,
and Oklahoma.

The right of the state to enjoin public employee political activity
has been upheld by the United States Supreme Court (Broadrick v.
Oklahoma 413 U.S. 601 (1973)).

I inally, constraints on various forms of political action by some or
all professional legislative staffs have been established by legislative
agencies in Connecticut, New Jersey, and Nevada.

Massachusetts Law

Chapters 31, 43, 54, 55, and 268 of the General Laws provide the
statutory authority by which the Commonwealth and its political
subdivisions are empowered to regulate the political activities of
public employees. In addition to these provisions, certain
municipalities have adopted charter provisions, ordinances, or
agency regulations which limit the activities of some public service
personnel.

The statutory provisions are not noted for severity either in the
nature of the restrictions or penalties. A wide range of political
activities is open to public employees in the Commonwealth.
Political party membership and management, the making of political
contributions to non-elected political committees, and actively *

seeking and holding elective public office (except at the same level of ft
government at which compensation is received) are generally
considered permissible activities. Statute also makes provision for a
leave of absence for elective officers who hold positions in the
classified service.
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On the other hand, public employees (except incumbent of-
ficeholders) may neither solicit nor receive political contributions nor
may a public officer or employee adversely or favorably change the
status of employment of another public service employee for a
political reason. Solicitation or receipt of a contribution in a public
building is expressly prohibited by statute as well as the use of official
authority or influence by a public officer or employee to coerce the
political action of any person or body or to interfere with an election.

Further, the threat to use or the use of authority for any corrupt
condition or consideration by any public officeholder, candidate, or
nominee for public office or appointment is proscribed by law.

Administrative and/or criminal sanctions may be imposed for
violations of certain of these sections. In no case, however, does the
criminal sanction extend beyond a maximum prison term of one year
or a fine of more than 51,000.

Personnel employed in any law enforcement, regulatory, or
investigative agency in the Commonwealth arc prohibited from
selling or accepting payment for tickets to testimonial dinners or
functions. Opinions of former attorneys general have determined that
coverage of the “testimonial dinner” statute extends to personnel in
the governor's office, the judicial branch of government, and the
department of corporations and taxation or any agency in the
Commonwealth which functions as a law enforcement unit.

Statutory restrictions on local employees are contained in Chapter
43, sections 92A and 108 which prohibit employees in Plan D and
Plan E charter cities to give, solicit, or receive directly or indirectly
any political donation for a political party or candidate for municipal
office. Under the “self-government" guarantees of the Municipal
Home Rule Amendment, the cities and towns of the Commonwealth
may adopt provisions which regulate the political activities of their
employees. Such a result may also be attained through ordinance or
by-law.

1 he issue of public employee political activity has been the subject
of eight opinions rendered by various attorneys general of the
Commonwealth. Five of these rulings deal specifically with the
restrictions imposed by statute upon law enforcement officials, while
the remaining three opinions treat of (1) the political activity of
probation officers, (2) the propriety of public employee political
contributions, and (3) the right of certain employees to seek public
office.
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Political activity statutes and regulations have not been subjected
to wide judicial review in the Commonwealth. However, a landmark
decision was rendered by Justice Oliver Wendell Holmes in the 1892
case of McAullife v. Mayor of New Bedford {l*) N.E. 517, 155 Mass
216). In this matter. Justice Holmes articulated the privilege doctrine
which would provide the legal authority by which the federal Hatch
Act was later held to be constitutional.

Five proposals were introduced in the 1976 legislative session
which would seek to amend the law relative to public employee
political activity.

Senate, No. 289, a petition of Senator Chester G. Atkins of the
Middlesex and Worcester District, would establish the rights and
responsibilities of public employees under a comprehensive political
activity statute. Senate, No. 296, filed by Senator John H.
Fitzpatrick, would prohibit the formation of non-elected political
committees to finance the campaign of public employees other than
existing elected officials. House, No. 858, a petition of Representative
John Rucho of Worcester, would allow government employees to
solicit contributions for candidates for office from governmental
bodies other than those from which they receive compensation.
House, No. 1289, a petition of Representative Gary D. Jones of Mid-
dleborough, and the Massachusetts Teachers’ Association, would
authorize public employees to solicit $lO or less from any person.
Finally, House, No. 1529, a petition of Secretary of the Com-
monwealth Paul Guzzi and others would prohibit public employees
from contributing funds to candidates for elective office who are or
would become the appointing authorities of such employees.

Federal Hatch Act

The Hatch Political Activities Act of 1939 did not, of itself,
circumscribe the political activities of government personnel. Rather,
it widened the coverage of the restrictions which had previously been
imposed by the Regulations of the United States Civil Service
Commission and the Corrupt Practices Act of 1925.

Allegations that corruption and politics attended the administra-
tion of certain federal relief projects in the Depression Era,
particularly in the Works Progress Administration, set in motion a
chain of events which would culminate in the enactment of the Hatch
Act in late 1939.
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The Supreme Court of the United States upheld the con-
stitutionality of the Hatch Act as it applied to federal employees and
employees of State and local agencies, which receive federal
assistance in two landmark decisions in 1947, United Public Workers
v. Mitchell (330 U.S. 75) and its companion Oklahoma v. U.S. Civil
Service Commission (330 U.5.127)..127).

No further direct constitutional challenge to the Hatch Act came
until 1972 when a three-judge federal court held the Act to be
unconstitutional in the case of National Association of Letter
Carriers, AFL-CIO v. U.S. Civil Service Commission (346 F. Supp.
578). Upon direct appeal, the Supreme Court reversed the holding of
the lower tribunal by declaring that the Act does not violate First
Amendment guarantees nor is it vague on its face (413 U.S. 578).

In the quarter century between these decisions, a number of lower
federal courts and some state Supreme Courts have struck down as
unconstitutional a variety ofrestrictions imposed on public employee
political activity. Since the courts have consistently affirmed the
power of the government to restrict certain activities of its employees,
the main criticism has been directed at the methods by which
government restricts those activities. In the case of overbroad and
vague laws the courts have held that statutes which restrict political
activities are violative of constitutional rights and must be more
narrowly drawn to meet the test of constitutionality.

The Problems of Restriction

Opponents of restrictions on public employee political participa-
tion assert that the need for broad-based citizen participation in the
electoral process is fundamental to the operation of a democratic
society. Furthermore, they point to the inequity resulting from
restrictions based upon the circumstances of employment, thus
making the public service employee a “second class citizen” through
the denial of political rights enjoyed by the general populace.
Moreover, critics argue that the public employee is more
knowledgeable of public issues than is the average citizen.

Advocates of restrictive measures contend that the impartial and
efficient transaction of the public business is assured by the regulation
ofpublic employee political participation and that the exercise of the
essential constitutional rights of public employees is still guaranteed.
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In the wake of the Watergate revelations, the federal government
and many states have moved to enact reform legislation concerning
the financing of elections and the sometimes attendant problem of
political corruption. In an examination of a matter ofthis nature, the
logical progression from one facet of the election process to another
has resulted in a re-evaluation of the laws and regulations pertaining
to the political activities of government employees. Generally, this re-
assessment has led to a liberalization of the statutory guidelines which
deal with the participation of public employees in political activity.
Congress has recently moved to loosen the restrictions placed upon
public employees l and several states, most notably Connecticut, have
amended their statutes as well.

The Commonwealth of Massachusetts has taken action consistent
with the developments on the national level. Chapter 151 of the Acts
of 1975 defined precisely the methods of financial accountability
which are applied to candidates and committees in the course of an
election. The 1976 legislative session witnessed the consideration of
several proposals which sought to further regulate the political
activities of public employees in the Commonwealth, These measures
which are the basis of this report are briefly summarized:

Senate, No. 289, a petition of Senator Chester G. Atkins
of Middlesex and Worcester, seeks to codify the election
laws relative to the political activities of public employees.
This bill would sharply define the rights and respon-

POLITICAL ACTIVITIES OL PUBLIC EMPLOYEES

Section 401 of the Federal Election Campaign Act Amendments of 1974 amended the Federal Hatch
Political Activities Act (5 U.S.C 1501-1508)by removing the restriction against certain partisan political
activities by Slate and local government employees in federally-aided programs. Under the new law.
which became effective on January 1, 1975. such employeesare no longer prohibited fromtaking an active
part in political management or in political campaigns. (See Appendix A for full text.) In addition. House
Resolution 8617 which proposed to amend the Hatch Act in its application to federal employees passed
the Congress in late 1975 but was vetoed by the President on April 12, 1976.
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sibilities of public employees under the political activities
statute. The intent of this legislation is to provide a public
employee with a degree of protection from coercion
without impinging upon his right to political participation.

Senate, No. 296, submitted by Senator John H.
Fitzpatrick of Berkshire, would prohibit the formation of
non-elected political committees to finance the campaign
of public employees other than existing elected officials.
Passage of this bill would effectively bar a public employee
from running for political office since it would eliminate
the only presently available vehicle by which a public
employee may legally accumulate campaign funds.

House, No. 858, a petition of Representative John
Rucho of Worcester, would authorize public employees to
solicit contributions for candidates for office in govern-
mental bodies other than those from which the employees
receive compensation. This bill proposes to expand the
political activity of public employees relative to solicitation
of funds and at the same time provide a modicum of
protection against coercion of public servants. For
example, a legislative employee could solicit funds on
behalf of a candidate for executive office but would be
barred from this same activity on behalf of a candidate for
legislative office.

House, No. 1289, a petition of Representative Gary D.
Jones of Middleborough and the Massachusetts Teachers’
Association, would permit public employees to solicit a
contribution of ten dollars or less. 1

House, No. 1529, a petition of Secretary of the
Commonwealth Paul Guzzi and Representatives Timothy
A. Bassett of Lynn, Thomas T. White of Worcester, and
Francis C. Lapointe of Chicopee, seeks to prohibit
governmental employees from contributing funds to
certain candidates for public office. This proposal would
prohibit public employees from contributing to those

mally a part of Senate. No. 1398, was removed from
ommittee on Election l,aws. After failure of passage in the 197(

\l Francis C, lapointe. House Chairman of the
rd to this rep*
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candidates who are directly responsible for their job
security but would allow donations to candidates for other
public offices.

The scope of this report will include an examination of (1) the
historical events which contributed to the development of federal and
state regulation of the political activities of government employees;
(2) the constitutional provisions, statutes, and regulations at selected
state and local agency levels and the federal government which limit
political activity; (3) the current status of the law in the Com-
monwealth; (4) the genesis of the Hatch Political Activities Act and
the development of constitutional challenges in the courts; and (5)
opposing viewpoints concerning restrictive legislation.

Historical Development of Public Service Employment
Emergence of Constitutional Government. By 1789 the Articles of

Confederation which provided the foundation for the government of
the infant American state had become so unwieldy by virtue of their
overbroad provisions that effective administration was severely
hampered. A new governmental instrument which would reflect the
evolving needs and priorities of the fledgling nation needed to be
forged. The Constitution of 1789 met these requirements. The
adoption of this document represented a quantum leap from the
loosely defined and disjunctive mode of government engendered by
the Articles of Confederation to a unitary form of government with
precisely delineated functions and authority. The provisions of this
unique document of state contemplated dual division of power (to
wit, federalism and separation of powers) and thus purged the
remaining vestiges of British thought from the framework of
American constitutional government.

The first critical test of the new constitution came two weeks after
George Washington assumed the office of the presidency. The
controversy revolved around the removal of officers appointed by the
President and confirmed by the Congress. The Constitution, in
Article 11, section 2, directly addressed only the appointive powers of
the President who

... shall nominate, and by and with the advice of the
senate, shall appoint ambassadors, other public ministers
and consuls, judges of the supreme court, and all other
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officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be
established by law: but the congress may by law vest the
appointment of such inferior officers, as they think proper,
in the president alone, in the courts of law, or in the heads
of departments.

The president shall have power to fill up all vacancies
that may happen during the recess of the senate, by
granting commissions which shall expire at the end of their
next session.

The dispute specifically involved the Department of Foreign
Affairs (later State), the first of the initial three executive agencies
created by the Congress. James Madison submitted a petition to the
House of Representatives on May 19, 1789 which would delegate sole
authority for the removal of the head of this department to the
president. This action elicited a furious response from members of
the Congress who firmly believed that removal power should be
vested in the legislative branch. In addition to the polar arguments
there was a variety of differing viewpoints which only served to
compound the issue and prolong the length of debate. The middling
positions included those of the anti-monarchists, who recalled the
abuses rampant during the colonial days and who were suspicious of
centralized executive authority, as well as the standpoint of those who
favored legislative approval of executive removals. After two months
of detailed and sometimes acrimonious debate, the Congress passed
the final bill, but only with the assistance of Vice-President John
Adams who cast the favorable and decisive vote.

By this act, not only was the power of the executive over
appointments and removals solidly established but the character of
the office of the presidency was confirmed as vital and authoritative.

Although his decision solidified the authority of the president, one
of its indirect effects was not entirely salutary. As will be later
demonstrated, the appointment and removal powers of the president

with the rotation-of-office and spoils systems led to the
harassment of succeeding presidents by officeseekers and, ultimately,
to the assassination of President Garfield.

The Federalist Presidents. His power affirmed, Washington
proceeded to appoint the officers of his government. He demanded
honesty, competence and loyalty to the Constitution; nepotism was
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never a policy and even the requests of his military veterans for
sinecures were respectfully denied. This is not to suggest, however,
that Washington was unmindful of political realities. Political parties
with readily identifiable political philosophies had not yet developed
on a large scale on the national level. Moreover, political action was
primarily regional and generally centered about personalities rather
than issues or platforms. Although fitness for office was the absolute
criterion for appointment. Washington paid judicious attention to the
geographical distribution of his nominations.

An additional and inadvertent concession to the entrenchment of
partisan power was made by Washington; that is, consultation with
the ranking member of Congress (usually a senator) from the region
in which a candidate for appointment was domiciled. T his practice,
principally motivated by a desire on the part of Washington to secure
detailed information about a candidate prior to nomination, became
the custom of “senatorial courtesy” by which a member of Congress
could declare that a candidate was “personally obnoxious.” This
action would effectively prevent appointment of the nominee since
most of the members of the protester’s party would defer by
registering their disapproval of the candidate in the confirmation
proceedings. Ironically, this method, intended to insure the
qualifications of appointees to the federal service, became at limes a
weapon wielded primarily for partisan political consideration.

Prior to 1829 and in particular during the Federalist years, the
offices of the national government were occupied by the educated and
landed gentry who were, in essence, the aristocratic class in America.
The rude mechanic or plowman - the common man— was
considered unsuitable for government service. Participatory
democracy and universal suffrage were unthinkable; only a Jacobin
would entertain such radical and dangerous thoughts. The
democratization of the public service (and the resulting excesses of
the spoils system) would have to await the term of Andrew Jackson.

The recruitment of the members of the federal public service did
not pose serious problems in the early years of the Republic. The
appointments of Washington and his advisory council numbered only
a few hundred and prior to 1801 the entire civil service consisted of
approximately 3,000 employees and officers. Then, as today, the
federal government was the largest single employer in the nation.

John Adams and the “Midnight Appointments The policy of
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fitness for office which was promulgated during Washington’s
administration was followed in the main by his successor, John
Adams failed, however, to demonstrate the strict and scrupulous
adherence to the rule of political neutrality that marked the
Washington years. Charges of nepotism were leveled at Adams; he
proved to be more susceptible to the vicissitudes and pressures of
politics than his predecessor. However, these minor indiscretions
were completely overshadowed and Adams’ reputation for modera-
tion was tarnished by an incident that occurred in the waning hours
of his administration; namely, the “Midnight Appointments.”

Early in 1801, the Congress enacted legislation which expanded the
judiciary. Two acts which authorized a number of new positions were
passed. The first of the acts provided for the appointment of judges
to the Circuit Courts. Prior to this time positions on these courts
had been occupied by the District Court judges sitting with the
Supreme Court justices who journeyed about the country from one
circuit court to another. The business of the court had drastically
increased in volume because of the expansion of territorial
boundaries and the influx of settlers. This factor combined with the
problems of transportation made the Circuit Court duties the least
agreeable part of the work of the Supreme Court, The legislation
which created fifteen judgeships for the Circuit Court was designed to
grant to the justices of the Supreme Court the freedom which they
needed in order to devote full attention to the work of their own
court.

The second of the acts passed almost unnoticed. It proposed to
restructure the District of Columbia government and authorized an
indefinite number of appointments to justice of the peace for the
District. These positions w'ere to be filled by the President with the
consent of the Senate and would be for terms of five years.

Adams, a lame-duck President, seized the opportunity to advance
the fortunes of the departing Federalists by appointing members of
his party to Circuit Court judgeships as well as to several of the
offices of justice of the peace in the District of Columbia. Upon
confirmation of the appointments by the Senate, Adams and
Secretary of State John Marshall proceeded to sign and seal the
commissions. They were still processing a number of these ap-
pointments into the night of March 3, 1801 when the new Attorney
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General, Levi Lincoln, appeared and halted their activity. 1
This episode, thereafter known as the “Midnight Appointments,”

had a dual and profound impact on the development of nascent
political sensibilities. Most notable is the fact that this incident
marked the beginning of the partisan warfare which would later
culminate in the unfettered spoils system. The party in power
attempted to secure as many offices as possible for its faithful. The
succeeding party would then retaliate by purging the government of
members of the opposite party. This wholesale carnage at the change
of each administration had a severe and pernicious influence on
efficient government by truncating programs and discharging
personnel, thereby eliminating any continuity in government ad-
ministration.

An ancillary but nevertheless important result of Adams’ action
was the landmark decision of the Supreme Court in Marbury v.
Madison. 2 Although President Jefferson engineered the repeal of the
act which established the Circuit Court judgeships of 1801, little
attention was paid to the appointments to the office of justice of the
peace in the District of Columbia which were also made in the
dwindling hours of the Adams’ administration.

These commissions remained undelivered by Secretary of State
James Madison until one of the prospective appointees, William
Marbury, petitioned the Supreme Court for a writ of mandamus to
compel Madison to release his commission. As the basis for his suit,
Marbury relied on an obscure provision of the Judiciary Act of 1789.
Chief Justice John Marshall (who was the Secretary of State in the
Adams administration and helped process the Midnight Ap-
pointments) ruled that the Court could not grant the writ because
that section of the Judiciary Act which empowered the Court to act in
this fashion was unconstitutional. He further opined that the
commission became valid when it was signed by the President, thus
obviating the need for delivery.

The significance of this decision lay in Marshall’s assertion that
the Supreme Court had the authority to determine the con-
stitutionalitv of an act of another branch of the government. Prior

Jefferson later was responsible for the repeal of the act that created the Circuit Court judges. This act
political retaliation retarded expansion and delayed needed reform of thejudiciary system fora number
years.

1 Cr. 137 (1803).
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administrative policy dictated that each arm of the government and
each state would rule upon the constitutionality of its own acts. In his
opinion in Marbury v. Madison. Marshall extended the jurisdiction
of the Supreme Court to all branches of government and in so doing
firmly established the power and prominence of the Supreme Court
as the final arbiter of the national government.

Thomas Jefferson “Redresses the Balance One of the initial
problems which plagued Jefferson at the outset of his first
administration was that of personnel. The public service in 1801 was
an almost exclusively Federalist institution, a curious and com-
promising circumstance for a Republican executive. Jefferson
agonized over the course of action by which he could remedy this
situation and concluded that vacancies could only be secured by
removals. At first, he proceeded with caution in his meditated action,
hoping to deflect from his administration any suggestion of base
motivation in these proscriptions. Writing to the merchants of New
Haven, Jefferson pondered the burden of his responsibility:

This is a painful office; but it is made my duty, and I
meet it as such. I proceed in the operation [of removals]
with deliberation and inquiry, that it may injure the best
men least, and effect the purposes of justice and public
utility with the least private distress; that it may be thrown,
as much as possible, on delinquency, on oppression, on
intolerance, on ante-revolutionary adherence to our
enemies. l

By the mid point in his term of office, Jefferson was satisfied that
partisan parity had been achieved and thus the number ofremovals
dwindled. Even though he did not completely purge the government
of Federalist officeholders, the total number ofremovals effected was
great enough so that Jefferson, notwithstanding the later actions of
Andrew Jackson, might be considered the father of the spoils system
in government. Jefferson removed several times the number of
officers who were presidential appointments as both his predecessors
combined.

Russell Fish. ThNew H;MiF.lias K. Shipi
1905), p. 35 (hereafteGreen and CPatronage (New York: Lc

Se
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In spite of his numerous proscriptions, Jefferson rigidly adhered to
the doctrine of fitness for office that was originally propounded by
Washington. Competence and character, loyalty and geography
remained the major considerations in appointment. Jefferson did,
however, design a two-pronged plan which was intended to both
“redress the balance” in government and provide for increased citizen
participation in the official activities of the nation. The first part of
his program warranted equal division of offices on a partisan basis.
This mandate, promulgated to reflect the change of administration
and concomitant difference in philosophy of government, also had a
utilitarian effect in that it provided justification for Jefferson’s
removal policies. The second innovation of President Jefferson was
the introduction of the rotation of office system which was
theoretically based upon the polis or city-state of ancient Greece.
Essentially, this doctrine allowed for greater citizen participation in
government by stipulating that offices in the public service should be
held for a fixed time. Ideally, this scheme would enable all to become
educated in the principles of government; realistically, it proved
impossible to implement no matter how rapidly offices were vacated.
Although these theories were not put into practice on any grand scale
during the Jefferson years, they did establish administrative
precedent which became the foundation of the spoils system.

While abuses were later to occur as a result of some of Jefferson’s
policies, some of his proposals, on the other hand, served as the basis
for later improvements in the public service. The earliest antecedent
of the reforms that were to culminate in the Hatch Act was the
executive order issued by Jefferson to his department heads in
March, 1801:

The right of any officer to give his vote at elections as a
qualified citizen is not meant to be restricted, nor, however
given, shall it have any effect to his prejudice; but it is
expected that he will not attempt to influence the votes of
others nor take any part in the business of electioneering,
that being deemed inconsistent with the spirit of the
Constitution and his duties to it. 1

James D. Richardson, Compilation of the Messagesand Papers ofthe Presidents, 1789-1897, (New Yc
Bureau of National Literature and Art. 1905), vol. X, p. 98 (hereafter cited as Richardson. Message

he Presidents). (See Appendix B for full text
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By his executive order, Jefferson attempted to preclude any
electioneering on the part of public service employees. The crude
political party organizations of the early years were growing and
becoming increasingly sophisticated as the years progressed. Even
though Jefferson recognized that the possibility for political coercion
was quite real, he could not have envisioned the multiple abuses and
byzantine corruptions that would attend the growth of the national
government during the remainder of the century.

Madison. The administration of James Madison was not marred
by any violent confrontation between the executive and legislative
bodies over patronage policies. This circumstance may be attributed
to the fact that Madison followed a member of his party into office
and did not need to engage in any radical restructuring of the
personnel framework of his government. Equally important was the
fact that, as chief magistrate, James Madison maintained the opinion
concerning removal of appointees that he demonstrated during his
tenure in the House of Representatives: arbitrary (that is, politically
motivated) removal of qualified officers should be deemed an
impeachable offense. As might be expected, Madison effected very
few removals. The appointments that he did make, resulting from the
expansion of the public service in the War of 1812, reflected a
concern for national rather than partisan interests. He appointed
members of the opposition party to military as well as civilian posts.
This action, in complete accordance with his ethical principles, also
assured him of a united front during the dark days of the War of
1812.

Monroe and the "Era of Good Feeling”. As did Madison before
him, Monroe benefited from the continuity of his party in office.
Stability fostered expansiveness and Monroe established a policy
which excluded party affiliation as a requisite for appointment. This
remarkable “Era of Good Feeling” was characterized by little

strife. The Federalist party was in eclipse and battles over
patronage had not yet supplanted issue-oriented debate as the prime
concern of the national government.

Four Year Tenure of Office Act of 1820. The single, glaring
inconsistency of the administration of James Monroe centered about
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the passage of the Four Year Tenure of Office Act of 1820. This
legislation, which set the final stage for the abuses of the spoils
system, provided for a maximum four-year term for certain officials. 1
Ostensibly, this legislation was enacted to provide greater fiscal
accountability in government service; officeholders would be required
to submit their accounts at the expiration of their terms of office.
Further, it was staled that the majority of officials would be
reappointed and that this act would be used as a tool to remove only
officers whose performance was unsatisfactory. In actuality, this
legislation had the effect of throwing open to the public a
considerable number of appointments to the government service
every four years as well as facilitating the removal of incumbents,
later to become the established custom regardless of satisfactory
performance.

In his diary, 2 John Quincy Adams ascribed the authorship of the
Act of 1820 to then Secretary of the Treasury, W. H. Crawford.
Adams imputes unworthy motivation regarding Crawford’s role in
the passage of this act. The accusation against Crawford was that he
desired to rally all affected officeholders and officeseekers to his
support in a bid for the presidency in 1824. However, Crawford
became ill in the last months of Monroe’s administration and the
actual abuse of this legislation of 1820 did not occur until much later
when this law, in combination with the rotation of office theory,
became the fundament of the spoils system.

John Quincy Adams. The second Adams, one of the last of the
Presidents who possessed a truly puritanical sensibility, was an
implacable foe of the spoils system. His rigid adherence to the
standards established by Washington and Jefferson was evidenced by
the fact that he removed only twelve officers of the presidential class
during his four-year tenure. Furthermore, he disregarded party
affiliation in the appointment of officers, in several instances placing
political enemies who were not always worthy of his trust in positions
of responsibility with his administration.

I Four-year terms were established at this lime for district attorneys, collectors an
naval officers, money agents and receivers, registers of land offices, army payn
general and his assistant, and the commissary-general ofpurchases. For more det,
Years Law see Fish. Civil Service, fn. 23, pp. 65-70.

2. Ihid. fn. 1. p. 66.
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This situation, compounded by the circumstances of his election, 1
later brought charges of corruption and inefficiency from the
Jacksonian Democrats.

Early Patronage Practices in the States. Many policy deter-
minations which have emanated from the federal government had
their origins in practices followed by state and local governments.
The rotation of office system, said to have had its first practical
application under old Dutch rule, was implemented in a variety of
forms in a number of colonial and early state governments. Rotation
of office as a practical tool for governmental education was utilized in
the colonial New England Confederation of 1643 and in the late
seventeenth century experience of William Penn in Pennsylvania.

As the States grew in population and the rotation system as an
educational instrument became outmoded, the methodology re-
mained intact but the focus of the practice had shifted. The rotation
system had evolved into a crude method of checking the authority of
potentially tyrannical officials, as evinced by the Massachusetts
Constitution of 1780 which provided:

In order that the people may not suffer from the long
continuance in place of any Justice of the Peace, who shall
fail of discharging the important duties of his office with
ability or fidelity, all commissions of Justices of the Peace
shall expire and become void, in the term of seven years
(Part 11, C. 3, Art. IV).

At first, limitations on terms of office were applied exclusively to
law enforcement officials such as sheriffs or marshals whose actions
were of immediate concern to the people of an area. Over the passage
of time, this doctrine was logically extended to legislative and then to
executive offices so that by the date of Jackson’s first administration,
a majority of the states had placed some limitation on the tenure of
executive and legislative officers.

The other weapon in the arsenal of the spoils system was the use of
patronage for partisan control. An incident in the early history of

John Quincy Adams was essentially a minority President. A four-way tic in the presidential race ol 1824
had thrown the election into the House of Representatives, Only when Henry Clay withdrew and gave
his support to Adams was the election resolved. Upon his inauguration. Adams appointed Clay, an able
statesman, as Secretary of State, thus drawing charges that a corrupt bargain had been made between the
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Massachusetts provides a graphic demonstration of the use of
patronage which presaged later developments in the national arena.

In the election of 1810, Elbridge Gerry, a Republican, was elected
Governor. Following the example of his predecessor, James Sullivan,
the first Republican governor, he did not discharge any officeholders
despite the fact that most of them were affiliated with the Federalist
party. His administration proceeded apace and he worked amicably
with the opposition party members in the government. Prior to his
nomination for a second term, however, the predominantly
Republican legislature clamored for a change in patronage policy.
There is some evidence that the legislature coerced Gerry into
acceptance of its policy of proscription by demanding compliance as
a condition of his renomination, 1 Later the General Court enacted
legislation which increased the patronage power of the governor and,
shortly before the election in 1812, demanded that Gerry use his
expanded authority for partisan purposes (Laws of 1811, ch. viii). 2

Gerry acquiesced in the dictates of his party and began appointing
Republicans to the vacancies as they occurred. His action brought an
immense cry of outrage from the general public; he attempted to
justify his conduct on the premise that democratic principles demand
that no preference be shown to an incumbent in such a matter. Tile
public was extremely skeptical, however, when it witnessed
legislators, friends, and relatives receiving appointments to the vacant
offices. This partisan tactic, combined with Gerry’s manipulation of
election districts, resulted in his defeat in 1812. His successor,
Governor Strong, removed all of Gerry’s appointees and reinstated
the former officers to their positions.

After Gerry’s defeat it became apparent that the people of
Massachusetts would not tolerate abuse of patronage and this held
true for many years. However, there were at this time certain elements
who were bent on using the spoils system for their own purposes.
Finding that control of the state was not possible, they redirected
their energies to secure the possession of the federal patronage. They
succeeded during the administration of Andrew Jackson.

1. Fish. Civil Service, p. 96
This was accomplished by the ruse of placing limitations on the terms of certain offices (ostensibl
democratic innovation)and timing the expiration of the terms to fall within the elected term of Govcnm) and timing the expiration of the terms to fall within the elected

repealed three years later (laws of 1814. ch. Ixxvii
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The Spoils System: 1829-1861. As the election of 1828 approached,
officeholders of both parties prepared for partisan warfare. Charges
of corruption were levied against President John Quincy Adams by
the supporters of Andrew Jackson who urged the voters to “Turn the
damned rascals out!” Indeed, libelous statements concerning both
candidates were bandied about freely during the campaign. After a
bitter and protracted drive for office against Adams and the
Republicans, Jackson emerged victorious in the election of 1828.

During the campaign Jackson ardently defended the practice of the
rotation system which he viewed as the logical culmination of
democratic ideals. Thus, in his Inaugural Address of March 4, 1829,
Jackson articulated the rationale which would legitimize the system
of rotation of office for succeeding generations of the advocates of the
spoils system:

The duties of all public offices are, or at least admit of
being made, so plain and simple that men of intelligence
may readily qualify themselves for their performance; and 1
can not but believe that more is lost by the long
continuance of men in office than is generally gained by
their experience. l

An ancillary but nonetheless important effect of the inaugural
doctrine was the democratization of the civil service. Prior to the
administration of Jackson, the rolls ol the government service
were filled by an elite segment of the landowning and upper strata,

educated merchants and professionals; the government ot the United
States had been administered from its beginning by an inherently
aristocratic class. Jackson’s dictum ended this policy of privilege and
opened the offices of the government to all citizens.

Contrary to the theory propounded by Washington and Jefferson,
President Jackson held that the machinery of government could be
entrusted to the average man. In an era of relatively wide
technological expansion, this theory was doomed from the outset.
The effect on the efficiency of government was severe and
debilitating. Unqualified and incompetent individuals were placed in
positions which required technical expertise beyond their ken. lo

I. Richardson, Messages of the Presidents, v. X, p. 44K.
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further compound the situation, the brief tenure of office engendered
by the rotation system discouraged most employees from seeking
additional training to improve their positions. Only the vast resources
of the developing nation could support the strains of such a system.

‘‘Reform” Under Jackson . 1 Although the spoils system received its
greatest impetus during his administration, Andrew Jackson never
intended his policy to be used as an instrument of corruption. Rather,
the rotation of office system was to be the logical capstone to the
structure of participatory democracy. Every citizen would be
qualified to serve in the public sector; no man would hold an
appointment long enough to develop a proprietary interest in his
position. Such were the “reform” measures of President Jackson,
applauded by many, which he felt were required to correct excesses
and to bring the administration of government into line with his
vision of democracy. The targets of his “reform” were outlined by
Jackson in his Inaugural Address:

The recent demonstration of public sentiment inscribes
on the list of Executive duties, in characters too legible to
be overlooked, the task of reform, which will require
particularly the correction of those abuses that have
brought the patronage of the Federal Government into
conflict with the freedom of elections, and the counterac-
tion of those causes which have disturbed the rightful
course of appointment and have placed or continued
power in unfaithful or incompetent hands.

In the performance of a task thus generally delineated 1
shall endeavor to select men whose diligence and talents
will insure in their respective stations able and faithful
cooperation, depending for the advancement of the public
service more on the integrity and zeal of the public officers
than on their numbers.2

1. Reform had a specialized meaning during the Jacksonian era. The definition did not include the rooting
out of corruption or the reorganization ofadministrative structures for purposes of efficiency. Rather, the
labor ot reform was exclusively limited to (1) modifying the framework of the civil service to reflect
broader and more democratic ideals and (2) reducing the size of the public service. See Paul P. Van Riper.
History of U.S. Civil Service, (While Plains (N.Y.) Row, Peterson and Company, 1958), p. 31.

2. Richardson. Messages of the Presidents, v. X. p 438.
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Although Jackson at times tended to make oracular
pronouncements, he cannot be criticized for ambiguity in this
instance. His inaugural comments suggested rather heavily that he
would use proscription as a method to expedite his considered
reform. And proscribe employees he did, but not to the extent that
popular sentiment would indicate. In fact, he removed a number of
employees that was approximately equivalent (on a percentage basis)
to the total number of those eliminated by Jefferson.

Effect of the Spoils System. By 1835, when Congress failed to limit
the patronage powers of the President by attempting to repeal the
Four Year Tenure of Office Act of 1820, the spoils system had
become firmly established as the legitimate way of filling public
positions. In later years, the practice of paying as much as three times
the amount of the salary of a position to secure political power and
influence was not uncommon. Jackson himself used this power to
ensure the destruction of the Bank of the United States which had
previously been a source of patronage for the Congress. Perhaps the
most flagrant example of abuse by a recipient of a patronage position
occurred in the case of Samuel Swartwout. Appointed by Jackson as
the Collector of the Port of New York, his accounts proved deficient
by the sum of $200,000. Nevertheless, he was reappointed, and during
Van Buren’s term of office absconded to the Continent with a million
and a half dollars of public money.

These events had a predictable effect upon the morale of those in
the public service. Moreover, violations of the public trust were
ignored; competent and trustworthy officials were removed for
political reasons. Jackson’s successor, Martin Van Buren.did little to
check these excesses. During his tenure, the rate of defalcation rose
astronomically. Certain state banks which received federal deposits
were chosen for political rather than financial reasons. The failure of
a number of these institutions created a ripple effect which resulted in
an economic depression in 1837. All of these factors contributed to
Van Buren’s defeat by General William Henry Harrison in 1840.

While Harrison advocated the practice of proscription, he
nonetheless disapproved of public employee political activity. At his
direction, Secretary of State Daniel Webster issued the following
proclamation of March 20, 1840:
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The President is of opinion that it is a great abuse to
bring the patronage of the General Government into
conflict with the freedom of elections, and that this abuse
ought to be corrected wherever it may have permitted to
exist, and to be prevented for the future.

He therefore directs that information be given to all
offficers and agents in your department of the public
service that partisan interference in popular elections,
whether of State officers or officers of this Government,
and for whomsoever or against whomsoever it may be
exercised, or the payment of any contribution or
assessment on salaries, or official compensation for party
or election purposes, will be regarded by him as cause of
removal.

It is not intended that any officer shall be restrained in
the free and proper expression and maintenance of his
opinions respecting public men or public measures, or in
the exercise to the fullest degree of the constitutional right
of suffrage. But persons employed under the Government
and paid for their services out of the public Treasury are
not expected to take an active or officious part in attempts
to influence the minds or votes of others, such conduct
being deemed inconsistent with the spirit of the Constitu-
tion and the duties of public agents acting under it; and the
President is resolved, so far as depends upon him, that
while the exercise of the elective franchise by the people
shall be free from undue influences of official station and
authority, opinion shall also be free among the officers and
agents of the Government. 1

The term of office of the elderly President Harrison ended with his
death on April 4, 1841, exactly one month after his inauguration. His
demise was attributed in part to the unremitting and insistent
demands of an estimated 30,000 to 40,000 people who surged into
Washington in search of government appointments.

During the next twenty years, successive presidents alternately
extended the spoils system or made half-hearted attempts at reform.

Richardson, Messages of the Presidents, v. IV, p. 52,
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John Tyler intended to modify the policy of Harrison but discovered
that his power base had become so severely eroded following an intra-
party clash that he could muster no support for his programs. James
K. Polk engineered the most intensive proscription of the public
service yet experienced and Zachary Taylor felt no need to deviate
from this established norm.

In the administration of President Millard Fillmore, the first
semblance of reform was initiated as Congress enacted a resolution
which provided a rudimentary position and salary classification plan
for federal employees as well as a method of examination for entry-
level clerical employees. This legislation, known as the Act of 1853,
was approved by Fillmore on his final day in office. However, no
provision was made for standardization within the various agencies
of the government and this circumstance resulted in an inequitable
situation that was to continue for the next seventy years.

The concept of the “pass” examination fared much better over the
years. Even though this method of testing was originally a non-
competitive formality, the notion of entrance examinations endured
and ultimately evolved into the sophisticated mode of selection that is
currently employed. Prior to 1853, the only entrance examination
that was administered by a government agency was the test for
admission to the service academies.

William L. Marcy who, as Senator from New York, coined the
slogan “to the victors belong the spoils,” modified his views when he
assumed the duties of Secretary of State in the administration of
President Franklin Pierce, Marcy experienced difficulties in the
administration of his office because of the paucity of highly qualified
personnel in the State Department. In 1856, at his urging. Congress
passed legislation to provide for the examination of a number of
young men as a prelude to appointment to the consular service. These
individuals, knowledgeable in history and law, would receive
additional training and promotion contingent upon demonstrated
merit. However, Congress repealed the act in the following year.

this setback, the concept of a system ofappointment
based on merit would remain alive, though dormant, for a few more
years before it would emerge as an issue prominent in the public eye.

President James Buchanan accomplished the quintessential
refinement of the system of rotation of office: he discharged almost
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the entire personnel force and announced that he would refuse to
reappoint any person whose term of office had expired, except under
the most extraordinary circumstances. 1 Accordingly, the civil service
was completely restaffed on the occasion of each presidential election
and this policy became convention until President Theodore
Roosevelt succeeded McKinley at the turn of the century. 2

1861-1883. Abraham Lincoln, a man of immense moral sensibility,
was a pragmatist in dealing with matters of politics. He abhorred the
excesses of the spoils system and recognized that continuance of the
practice would eventually pose a threat to the republican form of
government. However, given the exigencies of preparing for the
imminent Civil War, he was hesitant to risk the divisions that would
occur as the result of any abrupt change in patronage policy. Rather,
he deftly used his appointment authority to mold the government into
the cohesive unit that would be necessary to win the war. As a result,
his removals approximated one thousand and five hundred and,
between 1861 and 1865, virtually every presidential class office within
the federal government was vacated at least once.

Victory achieved, Lincoln was secure enough in his position to
firmly reject the grating demands of office seekers at the outset of his
second administration. Even though the practice would continue in
some form for a number of years, his refusal to remove experienced
employees marked the beginning of the decline in the public approval
of the rotation of office system.

The Tenure of Office Act of 1867. The ascendance of Andrew
Johnson to the chief magistracy and the task of reconstruction
combined to ignite the issue of presidential removal powers vis-a-vis
the Congress that had been smouldering over the years since the
decision of 1789. Johnson had been an advocate of the Jacksonian
spoils system during his tenure as Vice-President. After Lincoln’s
assassination, he proceeded to use his appointment and removal
powers to implement his moderate reconstruction measures and, in so
doing, ran headlong into opposition from the radical members of the
majority Republican party in Congress who favored a severe and
repressive policy of reconstruction.

ould be exerted in many instances to rescue a p<

this generalization occurred during the second administration of Abraham I incoln whenTh
he demands of office seekers for appointmentused
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Congress had been quietly undermining the power of the executive
by passing legislation which countered the early decision that removal
of executive officers was a power which was constitutionally vested in
the president alone. The coup de grace occurred when Congress
passed the Tenure of Office Act of March 2, 1867 over the veto of
President Johnson. This act extended the requirement of Senate
approval to virtually all executive office removals.

Johnson considered this act to be unconstitutional and proceeded
to remove Secretary of War Edwin M. Stanton from the Cabinet.

� Congress promptly instituted impeachment proceedings against
Johnson, but his acquittal was obtained by the narrowest of margins.
a single vote. Thus was Johnson politically ruined and a measure of
executive power transferred to Congress.

Other Reform Developments. While Congress and the President
were engaged in their bitter controversy, the civil service reform
movement seized the opportunity to point to the situation as
illustrative of the pernicious effects of the spoils system. Congressman
Thomas Allen Jenckes of Rhode Island, a member of the Joint Select
Committee on Retrenchment, introduced bills between 1865 and 1869
which would provide for the application of merit system techniques in
the staffing of the public service. Although these proposals were
defeated, the voluminous material published by the Jenckes
Committee provided the basic factual material for the reform
movement over the following fifteen years.

The first modern reform legislation was enacted in 1871 (16 U.S.
Statutes 514; Revised Statutes, s. 1753). The measure took the form
of a rider to an appropriation bill and provided

That the President of the United States be, and he is
hereby authorized to prescribe such rules and regulations
for the admission of persons into the civil service of the
United States as will best promote the efficiency thereof,
and ascertain the fitness of each candidate in respect to age,

a health, character, knowledge, and ability for the branch of
service into which he seeks to enter; and for this purpose
the President is authorized to employ suitable persons to
conduct said inquiries, to prescribe their duties, and to
establish regulations for the conduct of persons who may
receive appointments in the civil service.
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President Grant appointed seven persons to the “Grant Commis-
sion,” and named George William Curtis, the leading advocate of
reform, as chairman of the body which was, in effect, the first civil
service commission. Curtis worked amicably with Grant for a period
of two years until he resigned over the issue of an unacceptable
appointment to the customs house in New York. Subsequently,
Dorman B. Eaton replaced Curtis as chairman but the lack of
appropriations brought an end to the Commission’s official activity
in 1875.

Meanwhile, Eaton conducted studies and published reports at his
own expense. He journeyed to England at the behest of President
Rutherford B. Hayes in order to gather material for a study of the
developing British civil service. In addition, Eaton conducted an
investigation of the operations of the New York custom house. These
two reports, combined with those prepared by the Jenckes
Committee, provided the definitive factual data which reformers
needed to continue in their quest.

America, at the century mark of its existence, was a nation
undergoing marked change in its social, economic, and political
reality. It w'as an era of rapid transition from a fundamentally
agrarian order to a society marked by industrial and technological
expansion. After discovering that the new society was not the best of
all possible worlds, laborers and farmers began to organize. The
emergence of groups such as the Knights of Labor, the Farmers’
Alliances and the Federation of Organized Trades and Labor Unions
(later the A.F. of L.) attested to the expanding consciousness of large
blocs of workingmen.

In this “Gilded Age,” the marriage of the spoils system and
machine politics brought a new dimension to political corruption.
That condition coupled with the public resentment over the abuses of
the Grant administration and the assassination of President Garfield
by a frustrated officeseeker accelerated the demand for reform within
the federal government’s manpower system.

The Pendleton Act of 1883 and Later Developments. Derived
from the British model, the act establishing a merit system <)/*

employment for the federal service was the result of the exhaustive
debate and detailed analysis which occurred in Congress between
1881 and 1883 (22 Stat. 403, 404). This system was essentially

tripartite, providing for (1) competitive examinations, (2) tenure
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contingent upon adequate job performance, and (3) protection of the
employee from coercion by requiring political neutrality. The
immediate effect of this legislation was to place approximately ten per
cent of the existing employees under the coverage of the Civil Service
Commission. This three-man commission, appointed by the presi-
dent. was charged with the formulation of administrative policies
relative to classified employees. The majority of positions remained
unclassified, to be brought under the authority of the Civil Service
Commission as the president desired. As the size of the federal
bureaucracy grew, so did the number of those employees who were
included in the classified civil service. This process, known as
“blanketing-in,” took place over the years until more than 90 per cent
of the present total number of employees are included in the classified
service. Additional legislation and executive orders have extended the
authority of the Civil Service Commission to include the areas of job
classification, status and tenure, labor-management relations, equal
employment opportunity, health and life insurance programs, and
retirement.

Prior to the founding of the United States Civil Service
Commission, no real protection from political harassment was
afforded the public employee. Political activity was a requisite to
appointment and party resignation was sufficient reason for
dismissal. Although the establishment of the Civil Service Commis-
sion did not put an immediate end to these practices, the rules and
regulations promulgated by the Commission provided increased
protection as the years progressed. Later the federal employee was
insulated against pernicious political activity with the passage of the
Hatch Act which will be discussed in Chapter IV of this report.

Through “Baby Hatch Acts,” the states have established their own
standards of behavior for state and local government employees, in
some cases more stringent than the provisions of the federal
legislation. The controlling statutes, regulations and related per-
sonnel practices are treated in Chapter 11.
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Restrictions on State Employees. Under the statutory law of the
State of Alabama, persons in the classified service are generally
prohibited from participation in any political campaign, except to the
extent that they may exercise the franchise and their First
Amendment rights to discuss political views and subjects. Specifical-
ly, they may not misuse their positions for political purposes, or
solicit or receive political contributions, assessments, or subscriptions
of money, or such political aid from other employees in the classified
service. Membership in political organizations is prohibited. The
penalty for violating this provision is dismissal from office. Alabama
Code, Title 55, Section 317, states:

S. 317. Political activities prohibited. No person
shall be appointed or promoted to, or demoted or
dismissed from, any position in the classified service, or in
any way favored or discriminated against with respect to
employment in the classified service because of his political
or religious opinions or affiliations. No person shall seek or
attempt to use any political endorsement in connection
with any appointment to a position in the classified service.
No person shall use or promise to use, directly or
indirectly, any official authority or influence, whether
possessed or anticipated, to secure or attempt to secure for
any person an appointment or advantage in appointment
to a position in the classified service, or an increase in pay
or other advantage in employment in any such position, for
the purpose of influencing the vote or political action of
any person, or for any consideration. No employee in the
classified service, and no member of the board shall,
directly or indirectly, pay or promise to pay any
assessment, subscription, or contribution for any political
organization of purpose, or solicit or take any part in
soliciting any such assessment, subscription, or contribu-
tion. No person shall solicit any such assessment,

CHAPTER IE
STATE LAWS AND REGULATIONS

Alabama 1

1 As summarized in Stale Laws and Regulations Restricting thePolitical Activities ofState Employees: The
So-Called "Little Hatch Acts”, Congressional Research Service. May 29, 1975. (hereafter cited as State
Laws and Regulations. CRS).
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subscription, or contribution of an employee in the
classified service. No employee in the classified service shall
be a member of any national, state, or local committee of a
political party, or an officer of a partisan political club, or
a candidate for nomination or election to any public office,
or shall take any part in the management or affairs of any
political party or in any political campaign, except to
exercise his right as a citizen privately to express his
opinion and to cast his vote. Provided, however, nothing
herein shall prohibit any person in the classified service
from serving out the terms of a party office for which he
had been elected at the time this chapter goes into effect.
Any officer or employee in the classified service who
violates any of the foregoing provisions of this section shall
forfeit his office or position.

In addition, the Rules of the State Personnel Board of Alabama
augment the provisions of the statutory law, stating;

Sec. 4. Prohibition of Political Activities (s. 317).
(a) No person shall be appointed or promoted to or

demoted or dismissed from any position in the classified
service, or in any way favored or discriminated against
with respect to employment in the classified service because
of his political or religious opinions or affiliations.

(b) No person shall seek or attempt to use any political
endorsement in connection with any appointment to a
position in the classified service.

(c) No person shall use or promise to use. directly or
indirectly, any official authority or influence whether
possessed or anticipated, to secure or attempt to secure, for
any person an appointment or advantage in appointment
to a position in the classified service, or an increase in pay
or other advantage in employment in any such position, for
the purpose of influencing the vote or political action of
any person, or for any consideration.

(d) No employee in the classified service, and no member
of the Board shall directly or indirectly pay or promise to
pay an assessment, subscription, or contribution for any
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political organization or purpose, or solicit or take any
part in soliciting any such assessment, subscription, or
contribution. No person shall solicit any such assessment,
subscription, or contribution of an employee in the
classified service.

(e) No employee in the classified service shall be a
member of any national, state, or local committee of a
political party, or an officer of a partisan political club, or
a candidate for nomination or election to any public office,
or shall take any part in the management or affairs of any
political party or in any political campaign, except to
exercise his right as a citizen privately to express his
opinion and to cast his vote.

(f) Any officer or employee in the classified service who
violates any of the foregoing provisions of this section shall
forfeit his office or position and shall be subject to such
penalties as are provided in Title 55, Section 327 of the
Code. 1

Restrictions on State Employees. By enactment of Chapter No. 15
of 1975 of the Laws of Alaska, 2 certain restrictions upon the political
activity of state employees were eliminated. This statutory revision
permits a member of the classified service or the holder of an exempt
position to (1) be a member of a national, state, or local political
party; (2) be active in political campaigns; (3) exercise his right as a
citizen to express his opinion; (4) register his party preference; (5)
serve as a delegate to party conventions; and (6) accept appointment,
nomination, or election to a nonpartisan public office in a local
government unit.

This chapter, however, does not allow public employees to actively
participate in the management of a political party above the precinct
level. Coverage of this statute extends to 10,128 public employees in
the State of Alaska.

In addition to restrictions imposed on the political activity of
certain officers by the Arizona Constitution, prohibitions extend

Arizona

Alaska

1. Rule II Section 4, Rules of Alabama Slate Personnel Board,

2. Amendment to AS 39.25.160(a).
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from the state level to certain county and municipal governmental
units.

Constitutional Restrictions. Article 6, section 28 of the Arizona
Constitution prohibits justices or judges of courts of record from
holding any office in a political party or participation in any political
campaign other than his own re-election campaign.

Dual officeholding and the practice of law during tenure of office
are also constitutionally prohibited activities for members of the

Any justice or judge who files nomination papers for
another elective office 1 forfeits his judicial position.

Restrictions on State Employees. Statutory provisions included in
A.R.S. 41-772 prohibit affected state employees 2 from being

(1) members of a local, state or national committee of
any political party;

(2) candidates for nomination or election to any paid
political office; and

(3) participants in the management or affairs of any
political party or campaign.

However, in the application of this “Little Hatch Act” the public
employee does not forfeit his right to (1) express a personal opinion,
(2) attend informational public meetings concerning candidates for
public office and political issues, or (3) exercise the right to vote.3

Exempted Categories of Employees. Coverage of the statute
extends to all positions in the state service except the following:

1. Elected state officers.
2. State officers and members of boards and com-

missions appointed by the legislature or the governor, the
employees of the governor’s office, the employees of the
Arizona legislative council, and the employees of the
supreme court and the court of appeals.

3. State officers and employees appointed or employed
by the legislature or either house thereof.

1 Other than for judge of the superior court
with a population of less than 150.000.

2 All non-exempt employees holding positior ibers of theserv

nnel board
Memorandum from Arizona Legislative Council. Research Division, Dec. 6. 197*
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4. Officers or employees of state universities and
community colleges, personnel of the Arizona state school
for the deaf and blind, or the public school system.

5. Patients or inmates employed in state institutions.
6. Officers and enlisted personnel of the national guard

of Arizona.
7. The single administrative or executive head of each

state department or agency and such other administrative
or executive positions as may be designated by the
personnel administration division.

8. Positions which the personnel administration
division determines are essentially for rehabilitation
purposes.

9. Temporary or part-time personnel as determined by
the personnel administration division.

10. Not more than two assistants who serve in the office
of an elected state officer, where that elected state officer is
the sole elected head of the department.

11. One administrative assistant who serves a board or
commission elected to head a state agency, department or
division, and one assistant for each elected member of such
board or commission.

Administrative sanction for violation of this statute includes
suspension for not less than 30 days or dismissal.

Restrictions on County Employees. The Arizona county code is
consistent with the prohibition delineated in A.R.S. 41-772 regarding I
the participation of county classified employees in political party
organizations, management, and elections. However, section 20 of
the Merit System Resolution does provide an exception by permitting
employees to seek election to school boards or junior college district
governing boards. Further, any commissioner or employee may serve
as a member of the board of trustees of a common or high school
district or a member of the junior college district governing board.*

Although section 20 of the code permits a county
employee to serve as a precinct committeeman, this portion of the
section is not applicable to employees of agencies which are financed
in whole or in part by Federal funds.

The penalty for violation of the county political activity restrictions
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is administrative and entails suspension for not less than 30 days or
dismissal.

Restrictions on Municipal Employees. On the municipal level,
section 10 of the City of Phoenix Civil Service Law prohibits any city
officer or employee from soliciting or receiving any assessment or
contribution for a political purpose from any person holding a
position in the classified service. Section 11 of this ordinance forbids
any person holding a position in the classified service to participate in
the management or affairs of a political campaign. Section 12

that violators of these regulations shall be guilty of a
misdemeanor.

A public employee of the State of Arizona or any of its political
subdivisions who is convicted of coercing a public servant to
contribute money to any organization or party for political purposes
is guilty of a misdemeanor. However, conviction for the second
offense is considered a felony. l

Case Law. The provisions of section 13-1021 of the Arizona
Revised Statutes were declared unconstitutionally vague and
indefinite and an infringement on political rights and freedom of
speech by the decision in Huerta v. Flood. 2

The court held that:

Although there is compelling public interest prohibiting
public officers or employees from coercing or commanding
other public officers or employees to make political
contributions, the legislature cannot constitutionally
restrict the right of one individual to ask or inquire of
another if he would like to make a political contribution.

This statute (which provided that no public officer or employee
could solicit a political contribution from a subordinate officer or
employee) has since been revised to conform with constitutional
standards.

In Dixon v. Osman, 3 it was held that the Auditor General may
employees with or without cause. As authority for the

decision, the court cited a section of the Arizona statutes which
provides that employees of the Auditor General shall serve at the

1. A.R.S. s. 13-1021

2. 103 Ariz, 608; 447 P. 2d 866 (1968),

Ariz, App. 430; 528 P. 2d 181 (1974).
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pleasure of the Auditor General and may retain their positions for no
other reason than meritorious performance.

Opinions of the Attorney General In rendering an opinion in 1971
concerning the right of a state employee to hold a paid political office,
the attorney general ruled that a state employee who is subject to the
jurisdiction of the state personnel commission cannot hold the
position of city councilman, vice mayor, or mayor of an incorporated
municipality where the position was a compensated one. 1

By an opinion in the same year, the attorney general stated that
public employees are not restricted from joining political clubs which
are in part socially oriented or which are in part designed to provide
the members with information regarding candidates for public offices
even if some of its members participate in political activities, 2 For
example, membership in a Young Democrats or Young Republicans
organization is not prohibited because of the social and informational
aspects of the functions of such organizations. However, active
participation in partisan activities by members who are state service
employees is strictly prohibited.

The attorney general of Arizona has also ruled that state
employees3 are prohibited from serving as deputy registrars or
members of election boards as judges or clerks if they receive
appointment to such position as the result of the nomination or
designation of a political party. Under such circumstances, the
appointees would be considered political party representatives and
hence would be prohibited by statute from such participation. 4

Arkansas
Restrictions on State Officers and Employees. The Arkansas

statute provides a brief but inclusive prohibition on the political
activities of civil service employees. It mandates that no classified
employee

... shall engage in the solicitation of any subscription funds
or assessments, or contribute thereto, for any political
party or purpose, and shall not be connected with any

No. 71-32-1.

Gen . No. 71-1
Excepting those in the categories cited in s. 41-771

4. )9-
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political party or purpose, with any political campaign or
political management, except to cast his vote, and to
express his personal opinion privately. l

Companion statutes apply identical prohibitions to all municipal
and state employees. Presently, there are 31,673 state employees
affected by this provision.

California
The voters of California, by an initiative measure of June 4, 1974,

approved the omnibus Political Reform Act of 1974.2 Although the
purposes and effects of this measure are manifold, one stated reason
for the adoption of this proposal was that the previous laws
regulating political practices were inadequately enforced by state and
local authorities. This act grants to the legislature or any other state
or local agency the broad authority to promulgate regulations or
impose additional requirements upon an individual as long as these
stipulations do not conflict with the provisions of Title 9. In addition,
this act established the Fair Political Practices Commission which is
empowered to oversee and enforce the laws and regulations
governing the wide spectrum of political activity. This reform act
operates in conjunction with the already existing statutes relative to
the political activity of public officers and employees.3

Restrictions on State Officers and Employees. Solicitation or
receipt of any contribution or service for a political purpose by a state
officer or employee from another employee or prospective employee
is expressly forbidden. Statute also prohibits the entry onto state
property for purposes of making, collecting, receiving, or giving
notice of any political assessment, subscription, or contribution;
officers and employees are required to bar access to state property of
any person engaged in the above activity. As in most of the states,
California prohibits the use of official authority or influence for
corrupt purposes or to coerce votes or the political action of any
public employee.

ASA,, 19-1312
C.S.A., Title 9, ss. g 100-9IOC

AS.A.. Title I. ss. 3201-3206 is applicable to officers and employees ol county and local agencies; C'.S,

30-19734 is appli
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Case Law. In December, 1966 the Supreme Court of California
rendered a decision in the case of Bagiev v. Washington Township
Hospital District 1 which dealt with the right of free political
expression guaranteed by the First Amendment in relation to the
capacity of government to restrict the political activities of public
employees.

Ms. Bagley, a nurse employed by the township hospital district,
was discharged as a result of her participation in a recall campaign
which was directed toward one of her superiors. Prior to her
dismissal, she had been informed by the hospital administration that
her participation was prohibited by statute and that her off-duty
activities were exerting a disruptive influence on work conditions;
they demanded that she refrain from further activities of this nature.
She refused to acquiesce in these demands and was subsequently
dismissed on the grounds that her political activities violated a
California statute.2

The Court held that a compelling public interest must be
demonstrated by government in order to justify limitations on the
political activities of public employees. In imposing restrictions, the
court held that

the state must establish the unavailability of less offensive
alternatives and demonstrate that the conditions are drawn
with narrow specificity, restricting the exercise of con-
stitutional rights only to the extent necessary to maintain
the integrity of the program which confers the benefits. 3

In reversing the judgment of the lower court against the defendant
the Court also established the following standards:

[A] governmental agency which would require a waiver
of constitutional rights as a condition of public employ-
ment must demonstrate; (I) that the political restraints
rationally relate to the enhancement of the public service,
(2) that the benefit which the public gains by the restraints
outweighs the resulting impairment of constitutional

1.65 Cal. 2d 499, 55 Cal. RPTR. 401; 421 P 2d 409 11966):
2. Chapter 95, s. 3205.
3. 421 P 2d, at p. 415.
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rights, and (3) that no alternatives less subversive of
constitutional rights are available. 1

For further comment on this case, see Chapter V.

Opinions of the Attorney General. Traditionally, when compelled
to interpret Claifornia’s political activity statutes, the attorneys
general have been inclined to view these laws with a liberal
perspective. In 1935 the attorney general opined that circumstances
would dictate the propriety of political activity and that no single
standard of conduct could be employed to determine improper
political activity. 2 In 1952, California policy concerning political
activities was summarized by an opinion in which the attorney
general held that - -

The right to engage in politics is a privilege of citizenship
which should not be denied to state employees in absence
of express or necessarily implied statutory prohibition, or
unless the particular activity is harmful to the state
government, but no political activity should be engaged in
on state time.

... Sections 19730-19734 do not prohibit all political
activity of state employees.3

Restrictions on County and Municipal Officers and Employees.
The application of ss. 3201-3206 of Title 1 extends to all officers and
employees of a county, city, city and county, political subdivisions,
district or municipal corporations (hereafter, local agencies) in the
State of California but does not include employees of any school
district. The participation of school district employees in political
activities is governed by the guidelines defined in the Education Code.

The restrictions on these local agency employees are substantially
the same as those which apply to state employees. Soliciting or
receiving political funds or contributions is prohibited except when a
local agency employee is engaged in activities concerned with a ballot
measure which would affect the rate of compensation, work hours or
conditions, retirement, or civil service status of officers and

1.421 l>. 2d. at p 411
nev General I S. Wehh in a letter to the State Board of I quali/ation. Oct. 24. 1935 aswAC

PublicServin'. A Continuing Problem. (University oftl in Pamela S. h -\

iftcr cited as Ford, Fob
A
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employees of the local agency. A qualification exists to this exception
in that the local agency may limit or prohibit activities during
working hours and may limit or prohibit entry into governmental
offices for these purposes during working hours.

Entry into a local agency office for purposes of political contact is
prohibited, but the use of auditoriums, parks, streets, or public lands
for the conduct of public or political rallies is not restricted provided
that these areas are not being utilized for official purposes by the local
agency.

Active participation by a civil service or merit system officer or
employee in a political campaign (other than his own) for a political
office in the same local agency is prohibited. Finally, no officer or
employee of a local agency may participate in political activity of any
type while he is in uniform.

Approximately 1.3 million employees of the stale and local
governments are subject to these statutes, of which about 121,000 are
state civil service employees and 85,000 arc other state employees.

Colorado
Restrictions on State Employees. Simply stated, Colorado statute 1

prohibits political activity by employees in the state personnel system
on state time or the use of state resources in support ofany candidate.

The regulations, promulgated by the Personnel Board 2 permit
employees to participate in political activity, but not if such
participation results in job inefficiency or loss of work time. Further,
leave without pay to participate in political activity is deemed
interterence with state service and is not granted for that reason.

Connecticut
Prior to a recent legislative enactment,3 the statutory prohibitions

which regulated the political activities of public employees in
Connecticut were among the most comprehensive and narrowly
drawn in the nation. Circumscribed activity ranged from the obvious
proscription against coercion and use of influence to restrictions
which prevented a public employee from serving as a nonpartisan

I. Colorado Revised Statutes. Section 24-
Chapter 10, Article 4-1, Employee Appraisal and A

■*' |(^ ,C Ct An Act Concerning Political Activities of Municipal Employees and State Emplo:
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election official and even from marching in a political parade. These
strictures were loosened by the adoption of Public Act 76-424 which
granted basic political rights to municipal employees and amended
the law relative to the ability of state employees to engage in political
action.

Restrictions on Stale Employees. No person employed in the
classified state civil service of Connecticut may use his official
authority or influence to interfere with an election or nomination for
office. Coercion of another state or local public employee to

anything of value to a person or organization for political
purposes is expressly forbidden. State classified employees are not
permitted to become candidates for elective office in a partisan
election but the scope of related political activities in which a state
employee may engage is wide and varied and includes:

(1) active participation in political management and
campaigns,
(2) membership and holding of office in a political party,
organization or club.
(3) campaigning for a candidate in a partisan election by
making speeches,
(4) writing on behalf of a candidate
(5) soliciting votes in support of or opposition to a
candidate, and
(6) making contributions of time and money to political
parlies, committees or other agencies engaged in political
action.

Restrictions on Municipal Employees. Statutory prohibitions on
municipal employees relative to political activity are identical to the
restrictions placed upon state employees. Coverage of the statute
extends to 40,000 state employees and 40,000 municipal employees.

A Restrictions on Legislative Employees. The political activities of
"legislative employees are governed by the regulations established by

the Joint Committee on Legislative Management. Legislative
employees are considered members of the unclassified service and are
subject to the severe standards of behavior established by the
Committee.

In conformity with statutory regulation, an employee may not use
state time, equipment, or funds while engaging in political action.
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The staff offices enumerated below are considered nonpartisan or
bipartisan. Partisan political activity on the part of any staff member
is strictly prohibited.

(1) Office of Legislative Management Committee.
(2) Legislative Commissioners’ Office.
(3) Office of Fiscal Analysis.
(4) Office of Legislative Research.
(5) Office of Legislative Program Review and Investigations

Committee.
(6) Office of Data Processing.
(7) Office of Legislative Training.
(8) Capitol -Security Office.
(9) Secretarial Pool.

Prohibited activities for legislative employees include the follow
mg:

1. Service as an officer of a political party, a member of
a national, state, or local committee of a political party, an
officer or member of a committee of a partisan, political
club, or being a candidate for any of these positions;

2. Organizing or reorganizing a political party organiza-
tion or political club;

3. Directly or indirectly soliciting, receiving, collecting,
handling, disbursing or accounting for assessments,
contributions or other funds for a partisan political
purpose;

4. Organizing, selling tickets to, promoting or actively
participating in a fund raising activity of a partisan
candidate, a political party or political club;

5. Taking an active part in managing the political
campaign of a partisan candidate for, or campaigning for,
public office or political party office;

6. Becoming a partisan candidate for, or campaigning
for an elective public office;

7. Soliciting votes in support of or in opposition to a
partisan candidate for public office or political party office;

8. Acting as recorder, watcher, challenger or similar
officer at the polls on behalf of a political party or partisan
candidate;
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9. Driving voters to the polls on behalf of a political
party or partisan candidate;

10. Endorsing or opposing a partisan candidate for
public office or political party office in a political
advertisement, a broadcast, campaign literature, or similar
material;

11. Serving as a delegate, alternate or proxy to a
political party convention;

12. Addressing a convention, caucus, rally or similar
gathering to a political party in support of, or in opposition
to, a partisan candidate for public office or political party
office;

13. Initiating or circulating a partisan nominating
petition;

14. Displaying a political picture, sticker, badge or
button; and

’

15. Making a financial contribution to a political party
or organization formed for the purpose of supporting any
candidate for the General Assembly or any state office.

The rationale for such severe restrictions is contained in
following excerpt from the Committee regulations:

An employee of any such office, as a condition of
employment, is prohibited from participating in any
activity which substantially compromises the ability of that
person or his or her office to discharge with neutrality,
efficiency, and integrity, his or her duties and obligations
to the General Assembly. The primary responsibility for
making this judgment rests with the office supervisor.

The director or supervisor(s) of each of the above staff
offices has the responsibility of establishing such additional
guidelines as are reasonable for the proper discharge of the
duties of that office.

It is expected that no responsibility outside the office in
which an individual is employed which involves using the
recognition or expertise gained in that office will be
undertaken by that person without consulting his
supervisor.
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extends to 114 full-time
ml

Dt
Restrictions on State Employees. Statute prohibits the direct or

indirect use of authority or influence to affect the vote or political
action of any person. 1 Prescribed methods of influence in this matter

pting to secure an appointment, an increase
other advantage in employment. Employ

assified service are not allowed to participate in political
uring hours of work or while engaged in the business of theAc

state. Specifically, the statute forbids solicitation of any contribution
assessment or subscription on the part of a classified employee during
the hours of his employment

mployees in the classified service are afforded a modicum of
protection from solicitation in that the statute seeks to prevent any
solicitation of a contribution which is predicated on the grounds that
such contribution will have a material effect upon the status of the
employee’s function in state employment

Violation of any of the provisions ofthis law results in forfeiture of
office or position and ineligibility for one year for any office or
position in th t.: - ervice. Approximately 9,000 state merit system
employees are subject to the law

There are no specific laws or regulations controlling the political
activity of some 15,000 employees in the public education system

Opinions of the Attorney General. Recently, the State Superin-
tendent of Public Instruction requested an opinion of the Attorney
General relative to the applicability of the Hatch Act to employees of
reorganized school districts in Delaware. That official responded that
such employees were not subject to the Hatch Act, since the
provisions of 5 H.S.C., s. 1501 include an exemption for individuals
employed by educational institutions which are in whole or in part
supported by the state or a political subdivision. 2

Judiciary Employees. The employees of the judiciary branch are
under no formal restrictions; however, the approximately 550 judicial
employees abide by an unwritten rule which prohibits any form of

w
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political activity. Currently, the courts are in the process of devising a
merit system of employment which is expected to include guidelines
relative to political participation.
Florida

The political activities cf stale, county, and municipal officers am
employees are circumscribed by four Florida statutes.' Use of officia
authority to interfere with an election or to influence the vote of ar
individual is prohibited as well as direct or indirect coercion of a
fellow officer or employee to contribute anything of value to a
political organization, party or person. 2 This provision does nol
prevent an employee from suggesting to another employee in a non
coercive manner that he may voluntarily make a contribution to a
fund which is administered by a party, committee, organization
agency person, labor union, or employee organization for politica
purposes. Any direct or indirect coercion or attempt to advise ar
officer or employee as to where he might purchase commodities, or tc
interfere in any way with the individual rights of officers or employee:
is prohibited.

The statute which regulates political activities of members of the
state career service system prohibits the use of authority or influence
to secure an appointment or position-related prerequisite for any
person in consideration of his vote or political action. 3 However, a
letter of recommendation, inquiry, and references by public officials
or employees is not considered improper influence unless any such
letter contains a threat, intimidation, or irrelevant, derogatory, or
false information.

Solicitation, payment, or accep
lieu of such consideration, for an
classified service is prohibited.

nee ol any money, or service in
ppointment or promotion in the

Classified employees must ref in from active participation in
political campaigns during work hours. Candidacy for or the holding
of state political or public office while in the employ of the state is not

I
4 A
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acceptable, but a classified employee may campaign for or hold a
local public office, 1 providing that no conflict of interest or
incompatibility between offices exist.

Case Law. The court ruled in the decision of Slate v. Staler2 that
the provision of Florida Statutes, s. 104.31 which makes it unlawful
for a public t ployee to “coerce, command” or advise another
employee to make a political contribution is a valid exercise of state
power. The state is empowered to restrict public employees from
activities which are deemed to be contrary to the public interest.
Furthermore, the court ruled that it is not required that the term
“advise” be construed to include any elements of coercion or
command in order to make this section valid and constitutional.

Opinions of fhe Attorney General. In three recent opinions, the
attorney general ruled that (1) the provisions of s. 104.31 of the
Florida Statutes preempts municipal regulation of the political
activities of all local officers and employees;3 (2) a county employee
may run for elective office unless he or she falls under the jurisdiction
of the Hatch Act;4 and (3) an employee of the county parks and
recreation department may hold an elected non-compensated
position as supervisor of the board of a water district. 5

Additional findings by the Florida attorney general have
determined that;

(1) a state officer or employee may participate in
political campaigns provided that he does not misuse his
official authority to influence another’s vote, interfere with
an election, or solicit monetary contributions from other
public servants,6

(2) passive political expression by public employees
(that is, bumper stickers, wearing of lapel pins, etc.) during
working hours is permitted as long as these expressions do
not interfere with the performance of duty. 7

(3) municipal employees are not prohibited from

1. When authorized by his agency head and approved by the Division of Personnel.
2. 122 So. 2d I (1960).

3. Op. Ally. Gen.. 075-195, July 8. 1975.
4. Op. Ally. Gen., 074-163, May 23, 1974.
5. Op. Ally. Gen., 073-13, January 29, 1973
6. Op. Ally. Gen., 072-62, March 7, 1972.
7. Ibid.
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running for the office of state legislator. 1
(4) public servants may hold political office and perform

all of the functions reasonably necessary to fulfill the duties
of office. However, they must not violate any statutory
provisions which are designed to protect other public
servants from corrupt or improper practices in the elective
process. 2

(5) classified employees covered by the merit system
may serve on election boards and as deputies at polling
places. 3

Constitutional Provision. The voters of Florida overwhelmingly
approved a ballot measure in November 1976 which amended Article
11, section 8 of the Florida Constitution.4 This measure provides a
Code of Ethics in Government which is applicable to public officials
and employees. Included in this code are provisions relative to
financial disclosure, conflict of interest, and breach of the public trust
on the part of public officers and employees.

Georgia
By statute Georgia docs not limit or restrict the political activities

of public employees nor does it restrict or regulate the solicitation of
campaign contributions from public employees. However, the
Georgia Merit System has promulgated certain regulations which
severely limit the ability of merit system employees to engage in
campaign activities. 5 A covered employee is not permitted:

1. To be a candidate for nomination or election to any
public office.

2. To be a member of any national, state, or local
committee of a political party or an officer of a partisan
political club.

3. To seek or attempt to use any political endorsement in
connection with an appointment to a position under the
Merit System.
iviciii oyaicui.

V 4. To use or attempt to use any political endorsement or

February 29. 19

June 29, 1963.
April 2, 1956.

md 461,940 in the1,765,626 votes wcr4 Ih< isurc

Merit System Regulations, Rule 3. ss. 500-50
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nflucnce to secure an increase in pay or any oth
advantage in employment

5. To use directly or indirectly any official authority or
influence, whether possessed or anticipated, to secure for
any person an appointment or advantage in appointment
to a position under the Merit System or an increase in pay,
ar any other advantage in employment for the purpose of
influencing the vote or political action of any person, or for
any consideration

6. To pay or promise to pay any assessment, subscrip- 4$
tion, or contribution for any political organization o
purpose

To solicit or take part in soliciting funds for any
political organization, candidate or purpose

8. To deliver an address for a candidate for public office,
or political organization, or to appear on the platform at a
political speech or rally

9. To distribute literature, badges, posters, cards or
buttons which endorse or favor a candidate for public
office or a political organization

10. To participate in or help organize a political parade,
meeting or rally

11. To appear on radio or television on behalf of a
candidate for public office or a political organization.

12. To write letters or on behalf of any political

13. To be connected with any publication which is
partisan from a political standpoint, or to publish any
letter or article, signed or unsigned, soliciting votes in favor
of or against any political party, candidate for public office

olitica! faction, or to send such letter or article to a
her publication to be publishedlewspape

To initiate or canvass for the signature of others on
-ipetitions identified with partisan political campaigns.

15. To take nart in the management nr affairs of anv *To take part in the management or affairs of any
political campaign.

16. To coerce or attempt to coerce an employee under
the Merit System or any other person to support any
candidate for public office or political party, or to
contribute money or anything else of value to any political
organization or candidate for public office.

party or candidate.
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17. To engage in activity at the polls (at primary or
general elections), such as soliciting votes, assisting voters
to mark ballots, or transporting or helping to get out the
voters on election days.

18. To act as recorder, docker, watcher, or challenger
for any party, faction, or candidate.

19. To ask any person to vote for a candidate for public
office in any election or primary.

3 Hawaii
Restrictions on Slate Employees. The political activities of the

approximately 27,867 classified employees in the Hawaii civil service
are governed by the standards contained in section 76-91 and 76-92 of
the Hawaii Revised Statutes. 1 A civil service employee may be an
active participant in any political party, organization or club 2 and
may freely express his opinion on political subjects or candidates.
Furthermore, an employee may make a voluntary contribution to a
political organization for its general expenditures and may become a
candidate for political office while employed by the state, provided
that he does not campaign on government time.

Civil service employees are expressly prohibited from using their
official authority to affect an election or to coerce the action of any
person or party. A degree of protection from coercion is afforded the
public employee by the section of the statute which provides that an
employee may not be obliged to contribute to any political fund or
render any political service nor suffer any disadvantage because of his
failure to do so. In addition, candidates for public office or public
officers and employees are not allowed to solicit or obtain any
political contributions from a civil service employee.

Civil service employees themselves may not solicit or receive a
political contribution from any officer or employee or from any
person in a government building, nor from any individual who is
receiving public assistance. Finally, civil service employees may not

The substance of these statutes is duplicated in
Regulations of the civil service agency.

101 to 12.104 of the Personnel Rules anil

Exception is made for political affiliations wit subversive organizations,

in favor of or against any officer or employee on the
*basis of a political contribution.

Some general restrictions on political activities (that is, restrictions
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not specifically directed at members of the civil service) are included
in the Hawaii statutes, as follows:

(l)No appointing authority or person concerned with
administering an examination in the merit system may
consider any recommendation of an applicant from any
elected officer of the state or county unless the recommen-
dation is concerned with the ability or character of the
applicant.

(2) The direct or indirect delivery of money or thing of value
from one public officer or employee to another for any
political purpose is strictly forbidden.

(3) The solicitation or receipt of a political contribution from a
public officer or employee in a building used for official
purposes is prohibited.

(4) A public officer or employee may not change or threaten to
change the status or compensation of another public
officer or employee for engaging in legitimate political
activities.

County Charier Provisions Relative to Political Activity. The
approximately 12,200 employees of Hawaii’s four counties are subject
to a number of restrictions on their political activities. In form, these
restrictions range from codes of behavior in Kauai, Hawaii, and
Honolulu Counties to a nearly exact duplication in Maui County of
the statutory prohibition governing the activities of state officers and
employees. 1

The three counties which have established codes of ethics in their
charters deal in an oblique fashion with the political activities of
county employees. Solicitation or acceptance of contributions for
election campaigns is not prohibited provided that such activity docs
not occur under circumstances in which it can be inferred that the
offering is intended to influence the public servant in the performance
of his official duties.

The only direct restriction imposed by the county on political
activity is contained in the general statutory provisions relating to the
City and County of Honolulu.2 This section prohibits an appointive

I. Article XX. Code ofEthics. Kauai County Charter; Article XIV, Code ofEthics. Hawaii County Ch
Article X. Standards of Conduct. Honolulu County C'harler; Article X, s. 10-2, Maui County Chai

provides tor the removal and permanent disqualil
pts a direct or indirect gr
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member of any city or county board or commission from
participating in efforts to elect or defeat a candidate for public office.
Violation of this section results in summary removal from office.

Essentially, these three charier frameworks are concerned with
conflict of interest and disclosure of finances and real property
holdings. l

As previously indicated, the Maui County Charter provisions
which restrict political action duplicate the limitations imposed on
state employees and further provide for impeachment or removal of

and employees who violate the charter terms.
Restrictions on Educators. Educators in the public institutions of

Hawaii do not have civil service status, but they comprise a
substantial portion of the public employees of the State. 2 The Board
of Regents of the University of Hawaii and the Department of
Education, respectively, have formulated policies concerning the
political activities of their employees. Section 4-1 of the University
Faculty Handbook pertains to faculty members of the University of
Hawaii and the community college system. This section includes the
following statement of policy, designed to protect the university
system from any possible embarrassment or interference by
prescribing certain guidelines for members who desire to participate
in political activity:

It is expected that members of the faculty will use
appropriate discretion in the exercise of the political rights
which they share in common with other citizens; that they
will be careful always to emphasize that their utterances
and actions in political matters are theirs as individuals and
in no manner represent the University; that they will
always recognize that their first obligation is toward their
work as scholars and teachers; that they will accord the
University administration the courtesy of prior notice of
any political commitment which is likely to bring them into
prominence; and that they will understand that leaves of
absence for political activity which cannot be undertaken

Kauai County requires that the mayor, councilman and department heads file a statement disclosing U
the board of ethics all real property owned within the county and any personal business interests which
have contracts with the county.
Faculty members in the University of Hawaii and the community college system number 2,463:
approximately 8.870 certificated personnel are employed in the public school system of Hawaii.
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appropriately in conjunction with professional duties must
be contingent upon the possibility of adjusting departmen-
tal schedules in such ways that the work and progress of
the University will not be adversely affected.

This statement was prepared by Steering Committee of
Senate and presented to Board of Regents which accepted
the statement on May 27, 1953, as a “self-imposed rule” for
the faculty.

In addition, the Board of Regents has promulgated a specific policy
directed at faculty members who seek election to the state legislature.
This criterion, established because of the conflict of interest between

services in the legislature and employment at the University, requires
that a faculty member (1) campaign on his own time; (2) conform to
the general guidelines governing appearances of political candidates
on campus; and (3) resign his post on the first day of February
following a successful election.

The Department of Education in Regulation 5510 of the School
Code allows employees to engage in activities such as electioneering
for candidates, management of political campaigns, holding of office
in partisan political organizations and serving as delegates to parly
conventions. Political activities must not take place on school
grounds during school hours nor may teachers or educational officers
serve as members of local school advisory councils. However,
membership on any other appointive board at any level of state or
local government is permitted for educators.

Employees of the Department of Education who seek public office
may retain their positions during an election campaign provided that
they use their own time for campaigning and that this activity does
not interfere with the fulfillment of official duties and respon-
sibilities. Resignation is required upon election.

Further proscribed activities include (1) the display ofany political
banner or poster on public premises; l (2) the wearing of political
buttons or devices while on duty; and (3) the distribution of campaign
literature to employees at the place of employment.

Case l aw . There is no case law specifically relating to the subject of
the political activities of public employees in Hawaii.

de •pfiig a
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Opinions of the Attorney General. In a letter dated May 9, 1956,
the deputy attorney general informed the personnel director of the
Honolulu Civil Service that governmental agencies should allow
employees to be more than nominal members of political clubs. This
opinion was felt to be consistent with the intent of the legislation
which granted administrative agencies the authority to establish
certain norms of behavior in political matters.

In a 1958 opinion the attorney general ruled that a civil service
employee may become a candidate for elective office without taking
an unpaid leave of absence. However, the employee must limit his
campaigning to nonduty hours and must conform with the general
restrictions placed upon those in the civil service. l

The most recent opinion of the attorney general which deals with
political activity of government employees was rendered on
September 21, 1964.2 The subject of the opinion was the extent to
which the Federal Hatch Act could be applied to employees of slate
grant-in-aid agencies. Since the section of the Hatch Act in question
has been substantially altered in the interim, any further discussion of
this opinion would be of little significance.

Idaho
Restrictions on Slate and Local Employees. Recent amendments to

section 67-5311 of the Idaho Code have made the restriction on the
activities of the 13,500 state employees virtually identical to the
provisions of the revised Hatch Act (see Appendix A for particulars).
In addition, the attorney general has advised the Idaho Personnel
Commission that state agencies may properly restrict any political
activities of employees during working hours.

Illinois
Restrictions on Slate and Local Employees. Eighteen distinct

statutory provisions regulate the political activities of public
employees in Illinois. A brief synopsis of the categories of employees
affected and the restrictions applied by statute follows;

The state auditor general and deputy auditor general may not
become candidates for elective office or hold any other public otfice

Attorney General's Opinion. No. 58-119 (July 1
Opinion. No 64-46,
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except appointments to governmental advisory boards or study
commissions. Active involvement in the affairs of any political party
is also expressly prohibited as well as participation in campaigns for
public office or activities related to a referendum or question
concerning the Constitution, the state government or any local or
private agency which has been audited by the office of the auditor
general in the preceding four years. Statute also prohibits the holding
of other employment or any interest in an organization which
contracts with the office of the auditor general during tenure of
office. 1

Illinois law mandates that appointees as state commissioners of
banks and trust companies and the deputy commissioners may not
have been members of any local, state, or national committee of a
political party, or officers or members of any partisan organization
for two years prior to appointment. The cited activities are also
prohibited during tenure of office.2

Local government employees 3 who determine eligibility for general
assistance and local aid to indigents may not use of threaten to use
official authority to persuade any person to follow a particular course
of political action. Soliciting money and selling or distributing tickets
for political purposes is prohibited. Statutory restrictions forbid
distributing campaign material or assisting at the polls on behalf of
any partisan candidate or political party. An employee who engages
in proscribed activity is subject to immediate discharge. If a local
governmental unit fails to discipline an employee who violates this
section of the law or if such activity occurs at the request of an officer
of the local unit, the state may withhold the payment of funds to the
offending agency until remedial measures are taken,4

In Illinois municipalities that have established a classified civil
service, such city employees are protected from, and forbidden to
engage in, solicitation of funds for political purposes. Solicitation of
political contributions in a building used for official purposes is
prohibited. Further circumscribed activities include the corrupt use of

1.R.5., c 15, s. 302-7.
1.R.5., c, 16-1/4, s. 102,3,
Employees ol townships in 85 counties, of the counties in 16 counties, and both township and county
employees in Cook County.

4. 1.R.5., c. 23, s. 12 to 21
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political or official influence, payments for appointments, recommen-
dations in return for political services and payments to public officers
for any political purpose. 1

Nonacademic employees of state supported institutions of higher
learning are subject to essentially the same protections and
restrictions as city employees in the classified civil service. However,
the law does not contain a section which proscribes payments to
public officers nor does it address the problem of the corrupt use of
political or official authority. 2

The political activities of state employees covered by civil service
are limited by a statute that is as restrictive as that section of the
Hatch Act which is applicable to federal employees. 3

Employees of park districts of 150,000 or more in population and
employees of the Park Employees’and Retirement Board Employees’
Annuity and Benefit Fund arc protected from solicitation but are
expected not to engage in solicitation of contributions. All of the
standard restrictions are applied to this category of employees: no
assessments in public buildings, no payments to public officials, no
payment for an appointment, and no recommendations for political
service are allowed. An additional prohibition forbids these
employees to sign letters of resignation in advance. This provision
affords the employee a measure of protection from abusive-
administrative practices. 4

The employees of counties of 350,000 or more in population but
less than 1,000,000 that have established civil service systems are
prohibited by statute from soliciting or receiving political con-
tributions from other public officers or employees. 5 These employees
are also protected from assessment by any other individual. The
standard proscriptions against corrupt use of influence in ap-
pointments, promotions, salary matters and political action are also
in force.

Cook County employees (except deputy sheriffs and employees of
the Cook County Department of Correction) and the employees ol
the Metropolitan Sanitary District of Greater Chicago arc subject to

These guidelines are contained in 1.R.5.. Chapter 24. sections 10-1-27 through 10-1-34
1.R.5,, c. 24-'/,. ss. 38e to 38j.

1.R.5., c. 24-'/,. ss. 38s to 38v
4, 1.R.5,, c. 24-'/,. ss. 99-105 and 135-141
5 1.R.5.. c. 34, ss. 883 to 888
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the standard prohibitions concerning solicitation of political
contributions, delivery of political contributions in a public building
or elsewhere, payments to public officers of anything of value for a
political purpose, payments for a place in the civil service,
recommendations in consideration of political service, and any other
abuse of influence or authority. l

Election commissioners and voter registration clerks and
employees of municipalities which have populations greater than two
million must serve on a full time basis and hold no other office or
employment. These classes of employees are prohibited from any
active participation in political campaigns. Violation of this provision
is considered cause for removal from office or dismissal. 2

State mine inspectors may not solicit or receive any political
contribution from any mine operator, coal sales company, miner,
union, or union official. No official or employee of the Department of
Mines and Minerals may request a state mine inspector to solicit a
campaign contribution from the above-mentioned categories of
individuals. Violation of this statutory provision is considered a Class
4 felony.3

A judge in an Illinois court of record is prohibited from holding
any official position in a political party and may only participate in
campaigns when a candidate for elective judicial office. Prior to
announcement of candidacy for a federal, state, or local nonjudicial
elective office, a judge must resign from office. A candidate for a
judgeship may not personally solicit campaign contributions, but
should establish some method which will not involve him in the direct
solicitation of funds. 4

Judges and Associate Judges of the Supreme Court may not
practice law or hold office in any federal, state, or local government,
or school district or political party. 5

The superintendent of the Illinois State Police, state policemen, or
any person seeking employment as a state policeman are protected
from assessment for political purposes. Violation of this statute is
considered a Class B misdemeanor. 6

1, IRS., c. 34. ss. 1128-1134; c. 42, ss. 323.22-323.28
2. 1.R.5., c. 46, ss. 6-10.
3. 1.R.5., c. 93. ss. 4.20-4.22.
4, 1.R.5., c. 110A, s. 70.
5. Illinois Constitution. Art. VI. s. 13(b).

6. 1.R.5., c. 121, s. 307.9,
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Cook County deputy sheriffs and employees of the Cook County
Department of Corrections may not participate in the activities of
any political party or in the campaigns of candidates for public office.
Violation of this provision is considered cause for removal. 1

The Director of Personnel must not have been a member of a local,
state, or national committee of a political party or an officer or
member of any partisan group or organization for a two-year period
prior to appointment. Such participation is also prohibited during
tenure of office. 2

An employee of the State Emergency Services and Disaster Agency
and of local and interjurisdictional emergency services and disaster
operations departments may not be employed directly or indirectly by
any person for political reasons. 3

The following commentary on the current restrictions on Illinois
public service employees is provided by the Illinois Legislative
Council:

In terms of employees affected and activities restricted,
10 of these provisions are actually or potentially signifi-
cant, six at the local and four at the State level. For local
governments this is true of the statutes relating to
municipalities generally, the larger park districts, the larger
counties other than Cook, Cook County employees,
employees of the Metropolitan Sanitary District of Greater
Chicago, and Cook County deputy sheriffs and employees
of the Cook County Department of Corrections. In the
case of State employees, the important provisions are those
dealing with civil service employees, nonacademic
employees of the State supported colleges and universities,
judges, and the State police.

The restrictions upon those who work for municipalities
having a classified civil service apply to all officers and
employees and not just to those under the merit systems.
Nor does the statute distinguish in this respect between full
time and part time employees. Eighteen of Illinois’ 1,267
municipalities have established classified civil service

1 1.R.5., c. 125, s. 63.
2 1.R.5., c. 127, s. 636105.
3.1 R.S., c. 127, s. 1123
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systems. The cities that have so acted range in population
from 12.000 to 147,000 and have an aggregate population
of about 950.000, or roughly one-twelfth of the State's
inhabitants. Until recently Chicago functioned under this
general State authorization, hut now that city, in the
exercise of its constitutional home rule powers, lias set up a
merit system of its own that does not restrict the political
activities of Chicago public employees. In all, the State’s
municipalities have approximately 80.000 on the payroll
full time and 20,000 part time. At a rough estimate the
cities operating under the merit system authorized and
designed by the State account for about 6,200 of these
employees, 5,000 full time and 1,200 part time.

The provisions concerning the larger counties other than
Cook are at the moment of potential importance only. The
only counties meeting the population requirements,
Du Page and Lake, have not yet chosen to install civil
service. In the case of Cook County the two statutes on the
political activities of employees cover almost all the
county’s approximately 8,000 full time and 800 part time
workers. T otal Illinois county payrolls include a little over
40,000 persons full time and about 4,500 part time.

Illinois’ 1.437 townships and almost 1,200 school
districts are not covered by any statutory provisions
restricting public employee political activities. Between
them these forms of local government employ rather more
than 250.000 persons, of whom about 75 percent are full
lime.

The State has about 2,400 special district governments
employing some 30,000 persons full time and 11,000 part
time. The only special district governments to which the
statutory limitations upon public employee political
activity apply, the Chicago Park District and the
Metropolitan Sanitary District of Greater Chicago, have
combined payrolls of about 6,000 full time and 1,000 part
time employees. The overwhelming majority of these must
curtail their political activities as directed by the applicable
statutes.
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With exceptions that are numerically trifling, the State’s
Hatch Act applies to the approximately 63,000 employees
working for the so-called Code Departments and other
agencies under the Governor. The Constitution and an
implementing statute (Supreme Court Rule 70) bind the
State’s 640 judges, and the law relating to the State police
restricts a force approaching 1,600. Some 8,000 State
employees under the “constitutional officers” other than
the Governor, Secretary of State, Attorney General, etc.,
or working for miscellaneous agencies, are not limited by
statute as to their political activities.

The State supported institutions of higher learning have
personnel totalling a little over 37,000, of whom perhaps a
third are nonacademic employees restricted by statute in
their political activities.

Case Law and Commentary. The annotations of this
collection of Illinois “Hatch Act” legislation are very few.
The constitutionality of the enactments has not been
seriously challenged here since a decision construing an
earlier law of the same general sort under our constitution
of 1870. People v. Murray, 207 111. 349 (1923) held that
prohibitions against the political activities of public
employees are not arbitrary and oppressive and do not
deny the rights of assembling for the common good,
making opinions known to the people’s elected represent-
atives, applying for a redress of grievances, or enjoying
free and equal elections. The only other annotation found,
Gibbs v. Orlandi, 27 111. 2d. 368 (1963), says that the
purpose of the legislation is to preserve political neutrality
in the civil service. l

Indiana
Restrictions on Stale Employees. Indiana statute expressly

A prohibits the solicitation or receipt of any political contribution by
"any person holding a position in the state service or any member of

the State Personnel Board. However, voluntary contributions and
uncoerced political participation are acceptable practices. 2

1. Memorandum of the Illinois Legislative Council, File 8-721. August 25, 1976.
2. Burns Indiana Statutes Annotated. 4-15-2-40 and 4-15-2.5-6.
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Statutory authority exists by which an employee shall be reinstated
to his position without loss of pay if adverse action has been taken
against the employee for political reasons. 1

The Indiana State Personnel Division has promulgated regulations
which prohibit classified employees or members of the Personnel
Board from soliciting or receiving money for political purposes.
Furthermore, no question on any application form may be framed to
elicit information concerning political affiliation. 2

In addition to these guidelines, the policy stated in the Indiana
Personnel Handbook further delineates standards of political
propriety.

An employee in the State Merit Service cannot directly
solicit, receive or be in any way concerned with soliciting or
receiving subscriptions or contributions to any political
party or political purpose. A Merit Service employee
cannot be forced to make political contributions or to
participate in any form of political activity. A stale
employee can, of course, freely express his personal views
and cast his vole in any election. If an individual is elected
to public office, he cannot be appointed to a position in the
classified service during the term for which he was elected.
If an employee becomes a candidate for public office while
an employee under the classified service, he is considered to
have resigned from the Merit Service. 3

lowa
Restrictions on State Employees. In lowa a classified employee is

barred from soliciting a political contribution during duty hours on
state property, or while using state equipment, as well as engaging in
any political activity that will adversely affect job performance or
punctuality. Use of official authority to secure an appointment or
advantage in appointment to a position in the merit system is
prohibited as is interference in an election. Prohibitions further
extend to the use of a political endorsement in connection with an
appointment to a position in the merit system.4

1. Burns* Indiana Statutes Annotated. 4-
Rules ol the Indiana Slate Personnel Division, section 15-1

3. Indiana Employment Handbook, pp
4 lowa Code 1975. I9A



19771 HOUSE No. 5343 69

A classified employee is protected by statute from discrimination in
appointment and advancement because of political affiliation. The
holding of a non-paid office or an office which receives only nominal
compensation is not prohibited, but any person in the merit system
who becomes a candidate for a paid partisan elective office must take
a leave of absence without pay thirty days prior to election and, if
successful, for the duration of the term of office. 1

Violation of these provisions is considered a misdemeanor and
conviction results in a maximum fine of $lOO or imprisonment in the

jail for not more than 30 days. 2 Administrative sanctions of
suspension, dismissal or demotion may also be applied.'

The lowa State Merit Employment Department has formulated
additional regulations which prohibit classified employees from:

(I) Engaging in any partisan political activity during
scheduled working hours, while on duty, when using state
equipment, or on state property;

(2) Neglecting his or her assigned duties or respon-
sibilities or being absent from or tardy to work because of
permitted political activities;

(3) Wearing badges or other representation of political
preference during working hours, while on duty, when
using state equipment or on state property;

(4) Using his or her office, public position, public
property or supplies to secure contributions or to influence
an election for any political party or any person seeking
political office;

(5) Soliciting or receiving anything of value as a partisan
political contribution or subterfuge for such contribution
from any other person for any political party or any person
seeking political office during scheduled working hours,
while on duty, when using state equipment or on state
property (Also see section 740.13);

(6) promising or using influence, to secure public
A employment or other benefits financed from public funds

as a reward for political activity;

lowa Code 1975. 19A.18,

Code 1975. 19 A. 20.
ode 1975. 19A. 18,
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(7) Discriminating in favor of, or against, an officer,
employee, or applicant on account of his or her political
contribution or permitted political activity at any level of
stale government;

(8) Being a candidate for any partisan elective office for
remuneration while on active duty. This does not prohibit
a classified employee from holding any office which is not
paid or for which token pay is received. 1

Kansas
Restrictions on State Employees. The State of Kansas has no large

corpus of statutes which regulates the political activity of public
employees. The only direct prohibitions apply to employees in the
classified service and arc relative to the use of influence or authority
to coerce another employee to engage in political activity or make a
political contribution. The statutory authority which governs these
actions also requires a classified employee to resign from his position
upon filing as a candidate for partisan elective office. 2

Violation of these provisions is considered a Class C misdemeanor
and conviction results in automatic dismissal from state service in
addition to other criminal sanctions. This statute applies to about
24,700 persons in the classified service but is not extended to the
approximately 10,200 unclassified and classified-exempt employees.

No legislative employee may be granted a leave of absence to
become a candidate for political office. 3

Kentucky 4
Restrictions on State Employees. Kentucky statute forbids state

employees to use official authority for political purposes, to solicit or
pay political assessments, subscriptions, or contributions, and to
solicit political activities from other state employees. Classified
employees are protected from such solicitation as well. Membership
in partisan political clubs, committees or organization, as well as
participation in the affairs of these organizations is prohibited.

Merit Employment Department Rule 16.1
2. Kansas Statutes Annotated, 1975 Supp. 75-2953,
3. Legislative Coordinating Council Policy No, 14.
4. Stale Lawn and Regulations. CRS.
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However, a state employee may hold an uncompensated and
nonpartisan political office in a town or school district. l Willful
violation of these provisions is considered a misdemeanor which
carries a penalty of a jail sentence from 30 to 180 days in duration,
ineligibility for a state position for five years, and removal from
current position. 2

The merit system regulations formulated by the Kentucky
Department of Personnel simply state that an applicant for slate
service may be disqualified if he has used or attempted to use political

or bribery to secure an advantage in the examination. 1

Restrictions on State Employees. The Louisiana Constitution of
1974 provides a broad definition of political activity and stipulates
that no classified officer or employee may participate in this political
action. 4 Membership in any political party committee is prohibited as
well as making or soliciting contributions for any political purpose.5

Candidacy for elective public office is not permitted except to seek
election as the classified state employee serving on the Civil Service
Commission. Solicitation of political contributions from public
officers or employees is forbidden as is the use of official authority to
punish or coerce the political action of a classified employee. Active
political management is a proscribed activity. However, a classified
employee may serve as a commissioner or official watcher at the
polls.

In addition to regulating public employee political activities, the
Louisiana Constitution grants to the State and certain city Civil
Service Commissions extensive authority to promulgate regulations
to fulfill its functions. 6 The Louisiana Civil Service Commission has
adopted the following regulations in respect to members ot the
classified civil service:

Louisiana

1. Ky. Rev, Stilt., Title 18, s. 310.
2. Ibid., s. WO,

Department of Personnel Rule 18.190, s. 4(5).
Hi. Political activity is defined in Article X. Louisiana Constitution ol 1974 as ... any cflort to support or
*

oppose the election of a candidate for political office or to support a particular political party in an
‘lection. However, activity by classified employees in support of issues relative to bonded indebted

■nda or constitutional amendments is not restricted
The attornev for the Civil Service Commission has ruled that Louisiana constitutional provisions (Art. X.

9) prohibit a classified employee from contributing money to a political party via the federal income tax
check-off. This remains the current policy of the Louisiana Civil Service Comim
Louisiana Constitution ot 1974. Art X, s. 10(A)!
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(a) No person shall be appointed or promoted to, or
demoted, or dismissed from, any position in the Classified
Service, or in any way favored or discriminated against
with respect to employment in the Classified Service,
because of his or her political or religious opinions or
affiliations, race, sex, or membership or non-membership
in any private organization.
(b) No employee in the Classified Service and no member
of the Commission shall, directly or indirectly, pay or
promise to pay any assessment, subscription, or contribu-
tion for any political party, faction, or candidate, or solicit
or take any part in soliciting any such assessment,
subscription, or contribution. No person shall solicit any
such assessment, subscription, or contribution of any
employee in the Classified Service.
(c) No person shall, directly or indirectly, give, render, pay,
offer, solicit, or accept any money, on account of any
appointment, proposed appointment, promotion, or
proposed promotion to, or any advantage in, a position in
the Classified Service.
(d) No appointing authority, agent, or deputy thereof, or
supervisor of any employee, shall directly or indirectly
demote, suspend, discharge, or otherwise discipline any
person in the Classified Service for the purpose of
influencing his vote, support, or other political activity in
any election or primary election; and no appointing
authority, agent, or deputy thereof, or other person, shall
use his official authority or influence, by threats, promises,
or other means, directly or indirectly, to punish or coerce
the political action of any employee in the Classified
Service.
(e) No employee in the Classified Service and no member
of the Commission shall

f . Participate or engage in political activity.
2. Be a candidate for nomination or election to public

office, except to seek election as the Classified State
employees serving on the State Civil Service Commission.

3. Be a member ofany national, state, or local committee
of a political party or faction.
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4. Take active part in the management of the affairs of a
political party, faction, candidate, or any political
campaign, except to exercise his right as a citizen to
express his opinion privately, to serve as a commissioner or
official watcher at the polls, and to cast his vote as he
desires.
Note: The Federal Hatch Act prohibits an employee of a
federal aid agency from serving as a commissioner or
watcher at the polls in an election.

f (0 No person elected to public office shall, while serving in
such elective office, be appointed to or hold any position in
the Classified Service.
(g) The support of issues involving bonded indebtedness,
tax referenda, or Constitutional amendments shall not
constitute prohibited activity within the meaning of this
Rule. 1

The Commission conducts hearings on alleged violations of the
political participation restrictions. The decisions in these cases have
provided the foundation for the restrictions applied to political
activity.

During the 1976 legislative session, the Louisiana statutes were
revised to compel the State Department of Civil Service to provide
advisory opinions to state classified employees on questions of
contemplated political activity. Prior to this enactment, 2 a classified
employee could place his job in jeopardy by performing a political act
without being certain that such an act was prohibited. Such an
atmosphere could also preclude legitimate political participation on
the part of a classified employee who would prefer to refrain from any
activity rather than risk violating a regulation which could result in
suspension or dismissal.

Maine
Restrictions on State Employees. The provisions of Maine law

to public employee political activity are generally akin to
federal Hatch Act regulations relative to workers in state and local

1 Prohibited Activities, Chapter 14.
2 Act No. 670 of 1976.
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grant-in-aid agencies (See Appendix A). Three statutory provisions
provide minor variations to the rule, as follows:

1. 5 MRSA s. 679 A extends restrictions similar to the
federal law to all classified Stale employees whether or not
they work in federally-supported programs.

2. 5 MRSA, s. 14reaffirms the right of State employees
to participate in local political activities and establishes
conflict of interest criteria in that area. It also prohibits
classified employees from soliciting money for political
purposes on the federal, state and county levels.

3. 21 MRSA, s. 1579 establishes for most employees of
the State conflict of interest criteria with respect to the
solicitation or receipt of funds for political purposes.

The Department of Personnel has issued a summary statement
regarding the political activities of stale employees which delineates
the restrictions imposed by the state. 1

Restrictions on State Employees. Few restrictions are placed upon
public employees in the State of Maryland. Statutory law affirms the
right of all classes of public employees to engage in political activity
and free expression of opinion. However, employees may not (I)
engage in political activities while on the job during working hours,
(2) advocate the overthrow of the government by unconstitutional
and violent means, or (3) be obligated to contribute or render
political service, 2

The Maryland Election Code provides that employees of boards of
supervisors of elections must refrain from active participation in
political management or campaigns and from the use of official
authority or influence to interfere with an election. Furthermore,
candidacy for any public or party office, or the holding of such an
office, is prohibited. 3 Some of these restrictions do not apply to
election judges or attorneys to election boards. However, such a judge
or attorney may not be a candidate, nor a campaign manager or
treasurer for a candidate or political committee.

Mat viand

I. Department of Personnel, Personnel Bulletin 13.18, February 25. 1976.
Maryland Annotated Code, Art. 33, s. 28-1
Marvland Annotated Code. Art. 33, s. 2-6.
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Statute also prohibits a member of the State Administrative Board
of Election Laws or a member of any board, or any permanent, part-
time, or temporary employee of, either to be a candidate or campaign
manager or treasurer or sub-treasurer of any candidate or political
committee during tenure of office or employment. l
Michigan

Restrictions on State Employees. The State Civil Service
Commission derives its origin and authority from the Michigan
Constitution. Specifically, it has been authorized to establish rules
governing the political activities of classified employees. 2 Section 7of
the Commission’s Rules states that:

7.1 Prohibited Activities. No employee in the state
civil service shall engage in any political activity while on
duty, nor shall he be or become: An officer in a political
party or organization; a member of any political party
committee formed or authorized under the general election
laws of the state; a delegate to any state, district or county
convention held by any political party in this stale; a
member of any national political party committee; a
delegate from this state to any national political party
convention.

7.2 Political Assessments. The levying, solicitation,
collection or payment of any type of political assessment in
the state civil service is expressly prohibited. This provision
shall apply to those who levy, solicit, collect or pay any
type of political assessment and also to those who
authorize or order such levying, solicitation, collection or
payment of any type of political assessment.

7.3 Candidates for Public Office. No employee in the
state civil service shall become a candidate for nomination
to any partisan elective office without first obtaining a
leave of absence. T he leave of absence shall remain in force
and effect until the candidacy becomes official by the filing
of petitions or by the action of a caucus or a convention, or
by a filing fee. When a state civil service employee becomes

1. Maryland Annotated Code, Art. 33, s. 26-3.
2. Michigan Constitution, Art 11, s. 5.
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an official candidate for elective office set forth as above,
he shall at once resign from his civil service position.

7.4 Exceptions. The state personnel director upon
recommendation of the appointing authority, may permit
an employee to become a candidate for public office in a
nonpartisan election. In cases where campaigning for such
an office would interfere with his state employment, an
employee may be granted a leave of absence for such
purpose.

7.5 Appointive Office. The state personnel director,
upon recommendation of the appointing authority, may
permit an employee to accept appointment to an
appointive office.

7.6 Restrictions. Permission to engage in the activity
described in Sections 7.4 and 7.5 above shall be granted on
the condition that all provisions of Section 8.5 of these
rules regarding supplementary employment are met.

7.7 Violations. An appointing authority, in consulta-
tion with the state personnel director, shall take ap-
propriate disciplinary action if an employee violates any of
the provisions of this section. If an appointing authority
fails to consult with the state personnel director and take
appropriate action within fifteen days of such violation, or
within fifteen days after such violation has been brought to
his attention, the state personnel director shall assume
jurisdiction.

However, in the 1976 session the Legislature passed legislation
which eliminated many of the restrictions imposed by the Civil
Service Commission. That legislation which applied also to local
government civil service employees reads in part, as follows.

Sec. 2. An employee of the state classified service may:
(a) Become a member of a political party committee

formed or authorized under the election laws of this state,
(b) Be a delegate to a state convention, or a district or

county convention held by a political party in this state,
(c) Become a candidate for nomination and election to

any district, county, city, village, township, school district,
or other local elective office without first obtaining a leave
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of absence from his employment. If the person becomes a
candidate for elective office in the executive or legislative
branches of the state or for the supreme court or court of
appeals, the person shall request and shall be granted a
leave of absence without pay when he complies with the
candidacy filing requirements, or 60 days before any
election relating to that position, whichever date is closer
to the election.

(d) Engage in other political activities on behalf of a
candidate or issue in connection with partisan or
nonpartisan elections.
Sec. 3. (1) An employee of a political subdivision of the
state may:

(a) Become a member of a political party committee
formed or authorized under the election laws of this state.

(b) Be a delegate to a state convention, or a district or
county convention held by a political party in this state.

(c) Become a candidate for nomination and election to
any state elective office, or any district, county, city,
village, township, school district, or other local elective
office without first obtaining a leave of absence from his
employment. If the person becomes a candidate for elective
office within the unit of government or school district in
which he is employed, unless contrary to a collective
bargaining agreement the employer may require the person
to request and take a leave of absence without pay when he
complies with the candidacy filing requirements, or 60 days
before any election relating to that position, whichever
date is closer to the election.

(d) Engage in other political activities on behalf of a
candidate or issue in connection with partisan or
nonpartisan elections.

(2) However, a public employee of a unit of a local
government or school district who is elected to an office
within that unit of local government or school district shall
resign or may be granted a leave of absence from his
employment during his elected term.

Sec. 4. The activities permitted by sections 2 and 3 shall
not be actively engaged in by a public employee during
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those hours when that person is being compensated lor the
performance of that person's duties as a public employee.

Sec. 5. A public employer, public employee or an elected
or appointed official may not personally, or through an
agent, coerce, attempt to coerce, or command another
public employee to pay, lend, or contribute anything of
value to a party, committee, organization, agency, or
person for the benefit of a person seeking or holding
elected office, or for the purpose of furthering or defeating
a proposed law, ballot question, or other measure that may
be submitted to a vote of the electors.

Sec. 6. (1) An employee of a political subdivision of this
state whose rights under this act are violated or who is
subjected to any of the actions prohibited by section 5 may
make a complaint to that effect with the department of
labor. The department shall hold hearings to determine
whether a violation has occurred. If a violation has
occurred, the department shall so state on the record and
may order the issuance of back pay and reinstatement as an
employee for a person whose rights were violated.

(2) Upon motion by the department to the circuit court,
the court may issue an injunction to enforce the order of
the department.

(3) The department of civil service shall promulgate rules
for hearing alleged violations of this act by a state
employee.

Sec. 7. Public employees whose political activities are
subject to restrictions imposed by laws or regulations of the
United States shall comply with those restrictions
notwithstanding any contrary provisions of this act. This
act shall not be construed as prohibiting the state or a
political subdivision thereof from instituting or implement-
ing a disciplinary action against a public employee in
compliance with a determination of the United States civil
service commission or a court of the United States
pursuant to sections 1501 through 1508 of title 5 of the
United States Code. 1

No. 169, Public Acts of 1976, June 3, 1976.1. Act
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Notwithstanding the apparent conflict between the law and its
regulations, the Commission will continue to enforce them until such
time as the recent enactment is reviewed by the courts.

Another 1976 statute forbids members of the Political Ethics
Commission from (a) becoming a candidate for public office; (b)
participating in either state or local political campaigns; and (c)
making political donations. The position of a commissioner who has
violated any provision of the statute shall be declared vacant by the
governor. 1

Lastly, under the provisions of Title 38, section 419, county
officials and employees may neither solicit nor receive political
contributions.

Restrictions on State Employees. The State of Minnesota has
formulated general statutory guidelines which restrict the political
activities of state employees. Solicitation or receipt of political funds
during working hours is prohibited as well as the use of official
authority at any time to force a classified officer or employee to join a
political organization, make a political contribution or engage in
political activity. Statutory provision further delineates the ability of
state classified personnel to engage in political activity, as follows:

No officer, agent, clerk, or employee of this state shall,
directly or indirectly, during his hours of employment
solicit or receive funds, or at any time use his authority or
official influence to compel any officer or employee in the
classified service to apply for membership in or become a
member of any organization, or to pay or promise to pay
any assessment, subscription, or contribution, or to take
part in any political activity. Any person who violates any
provision of this section shall be guilty of a misdemeanor,
and shall be punished accordingly, and if any officer or
employee in the classified service is found guilty of
violating any provision of this section, he is automatically
separated from the service.

Except as herein provided any officer or employee in the
state classified service shall:

Minnesota

Act No. I. Public Acts of 1976, Feb. 3, 1976. Amendment to s. 169.33 of the Compiled Laws of 19
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(1) Take leave of absence upon assuming an elected
federal or state public office, including elected state
legislative office;

(2) Take leave of absence upon assuming any elected
public office other than enumerated in clause (1), if, in the
opinion of the commissioner of personnel, the holding of
such office conflicts with his regular state employment;

(3) Upon his request, be granted leave of absence upon
becoming a candidate, or during the course of such
candidacy, for any elected public office;

(4) Take leave of absence upon becoming a candidate, or
during the course of candidacy, for any elected public
office if, in the opinion of the commissioner of personnel,
such candidacy conflicts with his regular state employ-
ment.

All requests for opinions of the commissioner of
personnel, and opinions from the commissioner under the
provisions of clauses (2) and (4) shall be in written form
and shall be delivered by registered mail.

The commissioner of personnel shall issue an opinion
under the provisions of clauses (2) and (4) within seven
calendar days of receipt of the request. 1

The Corrupt Practices Act 2 does not specifically address the matter
of public employee political action. Rather, this statute is applicable
to all individuals and includes proscriptions against bribery,
solicitation of contributions from candidates for office, improper use
of any influence to coerce or threaten a voter and a variety of other
related activities.

Classified personnel of the Department of Employment Services
are subject to further restrictions. 3 Active participation in political
management or campaigns is prohibited as well as solicitation or
receipt of political assessments. In addition, officers and employees
are forbidden to furnish or disclose for political purposes the names
of persons who are recipients of the services of the department.

1. Minnesota Statutes, Title 43, s. 28.
2. Minnesota Statutes, Title 210A, ss. 01-44
3. Minnesota Statutes. Title 268, s. 12(5).
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Restrictions on County and Local Employees. Civil service officers
and employees of local police and fire departments, and county
sheriffs departments are in violation of the law when they engage in
solicitation or receipt of political contributions. Sanction for this
misdemeanor consists of suspension or removal. 1

Under Minnesota law, covered police and fire personnel are
protected from solicitation by any individual, 2 and violation of the
statute is considered a misdemeanor.

Restrictions on Judiciary Personnel. Permissable political activities
of state and local judges and certain other judicial employees are
determined by Canon 7 of the Code of Judicial Conduct promulgated
by the Supreme Court.

Mississippi
Restrictions on State Employees. In general, state personnel who

do not fall under the coverage of the Hatch Act may engage in any
type of political activity after working hours. One exception to this
general policy concerns approximately 500 officers and employees of
the Motor Vehicle Comptroller who must devote full time to the
duties of office and may not:

(a) Offer as a candidate for any political office during
their employment, solicit or accept funds for any federal,
state, county, district, or municipal political campaign,
actively support the candidacy of any candidate for any
federal, state, county, district, or municipal elective office,
or engage in any other political activity whatsoever in any
way connected with the federal, state, county, district, or
municipal election. Provided, however, that this shall not
be construed so as to prohibit or prevent the comptroller,
assistant comptroller, the directors and the other
employees from voting in any election in which they are
qualified to vote.3

Violation of this law is considered a misdemeanor and the penalty
consists of removal from office or position and a fine ofnot less than
$5OO.

16; Title 387,411, Minnesota Statutes. Title 419, s. 13; Title 420,

2. Minnesota Statutes, Title 419, s. 13; Title 420, 16

3. Mississippi General Statutes, s. 27-5
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Restrictions on Local Employees. Classified employees of
municipalities in Mississippi are protected by statute from any
obligation to contribute to a political fund or to render any political
service, and no adverse action may be taken for refusal to participate
in such a fashion. No public officer may change the status of
employment of any classified employee for giving, withholding or
neglecting to make a political contribution or service. l Active
political participation in a primary or election by a classified
municipal employee in the municipality of his employ is considered
cause for removal.

However, a more stringent provision, section 21-31-15, bars a
classified municipal employee from engaging in any political
campaign as a representative of any candidate, or in pernicious
activities. Participation in such activities makes the employee subject
to demotion or dismissal.

Restrictions on State Employees. Limitations on the political
activity of merit system employees are codified in a single statute.
Membership at any level in a partisan political committee or a
leadership post in a partisan political club is prohibited. Management
of the affairs of a political party or a campaign is not allowed.
Candidacy for nomination or election to a public office requires
either resignation or leave of absence from a classified position.
Conversely, no holder of an elective public office may be appointed to
a position in the merit system. Statute provides that appointments to
the government service shall be made without regard to political
endorsements, and that no employee of the government may solicit
contributions to political organizations or activities. Violation of this
statute subjects the offender to forfeiture of office or position. 1

Another state regulation will be included in the forthcoming
Missouri Code of State Regulations. It provides that:

1. No person shall in any manner levy or solicit any
financial assistance or subscription for any political party,
candidate, political fund, or publication, or for any other

Missouri

1. Mississippi General Statutes, s. 21-31-51
2. RSMo Supp. 1975. s. 36.150.
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political purpose, from any employee in a position subject
to this law; and no such employee shall act as agent in
receiving or accepting any such financial contribution,
subscription, or assignment of pay. No person shall use, or
threaten to use coercive means to compel an employee to
give such assistance, subscription, or support, nor in
retaliation for his failure to do so.

2. No employee selected under the provisions of this law
shall be a member of any national, state, or local
committee of a political party, or an officer of a partisan
political club. He shall take no part in the management or
affairs of any political party or in any political campaign,
except to exercise his right as a citizen to express his
opinion and to cast his vote. No such employee shall be a
candidate for nomination or election to any public office
except he resign, or obtain a regularly granted leave of
absence, from such position.

3. No person elected to public office shall, while holding
said office, be appointed to any position covered by this
law. 1

Restrictions on State Employees. By statute, no holder of a public
position (except an elective office) may be a member of a political
committee or a delegate to a convention for the election district that
elects the officer or board under whom he directly or indirectly holds
a position. 3 Public employees are protected by this statute against
solicitation for political contributions. 4 Violation of these provisions
is considered a misdemeanor.5

A recent law sharply delineates certain practices and standards
relative to prohibited political activity on the part of corporations,
individuals and public officers and employees.

Unlawful acts of employers. (1) It shall be unlawful for
any employer, in paying his employees the salary or wages

Montana2

*■ I CRS 20-3.080. Ibis provision is
2 Stale Laws ami Regulations. CRS.

:al to sub-sections 4, 5 and 6 of RSMo Supp. 1975, s. 36.1

3. Montana Statutes, s. 94-1440.
4 Montana Statutes, s. 94-1439.
5. Montana Statutes, s. 94-1476.
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due them, to enclose their pay in “pay envelopes” upon
which there is written or printed the name ofany candidate
or political mottoes, devices, or arguments containing
threats or promises, express or implied, calculated or
intended to influence the political opinions or actions of
such employees. Nor shall it be lawful for an employer, to
put up or otherwise exhibit in his factory, workshop, or
other establishment or place where his workmen or
employees may be working, any handbill or placard or
make any verbal statement containing any threat or
promise, notice, or information, that in case any particular
ticket or political party, or organization, or candidate,
shall be elected, work in his place or establishment will
cease, in whole or in part, or shall be continued or
increased, or his place or establishment be closed up, or the
salaries or wages of his workmen or employees be reduced
or increased, or other threats, or promises, express or
implied, intended or calculated to influence the political
opinions or actions of his workmen or employees. This
section shall apply to corporations, individuals, and public
officers and employees.

(2) No person shall attempt to coerce, command or
require a public employee to influence or give money,
service or other thing of value to aid or promote any
political committee or to aid or promote the nomination or
election of any person to public office.

(3) No public employee shall solicit any money,
influence, service or other thing of value or otherwise aid
or promote any political committee or the nomination or
election of any person to public office while on the job
during working hours. However, nothing in this section is
intended to restrict the right of a public employee to
express his personal political views.

(4) Any person who violates the provisions of this
section shall be fined not to exceed one thousand dollars
($1,000) or be imprisoned in the county jail for a term not
to exceed six (6) months, or both, for each separate
offense. 1

Statutes, s. 23-47-24.m.
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Statute provides that no applicant or person in the classified service
may receive favorable or adverse action on the basis of political
opinion or affiliation. 1

Another statutory provision prohibits the use of official influence
by employees of the Fish and Game Commission to interfere in an
election or to coerce the political action of an individual or body. 2

Recently, the Legislature repealed Rule 2-3.34(10) - 53450 of the
Montana Administrative Code on the grounds that the Department
of Administration lacked authority to restrict the political activity of

employees. It was determined that a ban an all political
campaign activities by public employees constituted a breach of the
rights guaranteed by Article 11, sections 4 and 7 of the Montana
Constitution. The Legislature further indicated that a prohibition on
political participation is not essential to the protection of public
employees from the undue influence of their superiors or to the
protection of the electoral process from the abuse of the official
authority of an employer.

Nebraska
Restrictions on State Employees. By law all covered state

employees arc prohibited from holding office in a political party as
well as participation in political activities during office hours or in the
performance of official business. 3 This statute covers approximately
24,500 employees (77 per cent of the total staff) but does not include
the following categories of public servants:

1. All personnel of the offices of the Governor,
Lieutenant Governor, Secretary of State, Auditor of
Public Accounts, State Treasurer, and Attorney General.

2. All personnel of all courts and of the State Railway
Commission.

3. Academic, administrative, professional, and
managerial personnel and student employees of the
University of Nebraska and the state colleges.

« 4. All personnel of the legislative branch of government;
provided, that the Executive Board of the Legislative

Montana Sta

Montana Statutes, s. 26-109
Nebraska Revised Statutes, s 81-1315
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Council may by rule adopt such provisions of sections 81-
1301 to 81-1319 as it deems advisable and may employ the

services of the State Personnel Office.
5. All personnel of the Nebraska Brand Committee. 1

In addition, the Nebraska Joint Merit System has promulgated
certain guidelines concerning the activities of classified employees, as
follows;

Section 1 No Interference with Elections.
No employee of an agency or the Council shall use his

official authority or influence for the purpose of interfering
with an election or affecting the results thereof or for any
other political purposes. All persons occupying positions
other than those herein before exempted in Article I,
Section 2, definition 7, while retaining the right to vote as
they please and to express privately their opinions on all
political subjects, shall take no active part in political
management or in political campaigns.

Paragraph 1. No employee shall hold elective public
office, except as a county superintendent of schools in a
county with a population of less than 6,000, or as a
member of a board of education. 2

Restrictions on State Employees. Political activities by public
employees at the state level are governed by regulation or unwritten
policy. The 8,700 full-time employees of the executive branch of
Nevada government are subject to the provisions contained in the
Stale Administrative Manual which directs that

Employees shall have the right to vote as they choose
and to express their political opinions on all subjects

ARTICLE XVI POLITICS

ARTICLE XVIII OTHER EMPLOYMENT

Nevada

L Nebraska Revised Statutes, s. 86-1316.
Nebraska Joint Merit System Rules XVI and XVIII
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without recourse, except that no employee shall
1. Directly or indirectly solicit or receive, or be in any

manner concerned in soliciting or receiving any assess-
ment, subscription, monetary or non-monetary contribu-
tion for a political purpose from anyone who is in the same
department and who is a subordinate of the solicitor.

2. Engage in political activity during the hours of his
State employment for the purpose of improving the
chances of a political party or individual seeking office; or
at any time engaging in political activity for the purpose of
securing preference for promotion, transfer, or salary
advancement.

3. While off duty, engage in political activity to an extent
that it impairs his attendance or efficiency as an employee.

4. As an employee in an agency administering federally
aided programs, engage in political activities at any time
which are forbidden by federal law. 1
The Legislative Counsel Bureau has prescribed a strictly-

interpreted regulation to govern the activities of its 79 employees, as
follows;

Lobbying: political activities
1. Lobbying by employees of the legislative counsel

bureau is prohibited. Employees shall not frequent the
legislative halls, committee rooms or legislative chambers
while the legislature is in session except on official
business. This rule shall not be construed to prohibit the
appearance of any employee before a legislative committee
at its request or upon the request of any legislator.

2. Employees shall have the right to vote as they choose
and to express their political opinions in private, except
that no employee shall;

a. Directly or indirectly solicit or receive, or be in any
manner concerned in soliciting or receiving, any assess-
ment, subscription, contribution or political service.

I Rules for Personnel Administration, Rule XI. s. C
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whether voluntary or involuntary, for any political purpose
from anyone on any employment list or holding any
position with the legislative counsel bureau or state merit
system.

b. Engage in political activity during the hours of his
state employment for the purpose of improving the chances
of a political party or individual seeking office, or at any
time engage in political activity for the purpose of securing
preference for promotion, transfer or salary adjustment.

c. While off duty engage in political activity to an extent
that it impairs his attendance or efficiency as an employee.

d. Serve as an officer in a political party or a partisan
campaign committee.

e. Serve as a delegate to a political convention.
f. Become a candidate or campaign for or hold elective

office at the federal, state or local level.
g. Display on his person or vehicle or in his assigned

work area any emblem, sign, badge, banner, device or
medium which advocates the election of any candidate or
the adoption of any partisan program or public policy.

h. Make a speech or publish or cause to be published
any material advocating the election of any candidate or
the adoption of any partisan program or public policy.

i. Drive persons to the polls on election day to advance
the election of any candidate.

j. Distribute campaign materials for any candidate or
political party.

k. Work on a voluntary or paid basis on behalf of any
candidate or political party.

3. Employees may communicate with their represent-
atives in the Congress of the United States, join with a
political party, make contributions permitted by law to any
political party or candidate, and sign petitions on behalf of
any candidate or advocate the adoption of rejection of any
public policy.

4. Nothing in this rule shall be construed to restrict the
rights of any person related by blood or law to an employee
of the legislative counsel bureau.
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5. The political affiliations and opinions of employees
shall not be considered in the hiring, promotion, demotion
or dismissal of such employees as long as those affiliations
and opinions are held in conformance with this rule. 1

There is no formal policy applicable to the remaining 89 employees
of the respective houses of the Legislature.

The Supreme Court of Nevada has adopted rules consistent with
the Canon of Judicial Ethics which govern the activities of members
of the judiciary, as follows:

Partisan Politics. 1. While entitled to entertain his
personal views of political questions, and while not
required to surrender his rights or opinions as a citizen, it is
inevitable that suspicion of being warped by political bias
will attach to a judge who becomes the active promoter of
the interests of one political party as against another. He
should avoid making political speeches, making or
soliciting payment of assessments or contributions to party
funds, the public endorsement of candidates for political
office and participation in party conventions.

2. He should neither accept nor retain a place on any
party committee nor act as party leader, nor engage
generally in partisan activities. 2

This rule is applicable to the five Supreme Court justices, the 25
district judges, the 56 justices of the peace and the 12 municipal court
judges. Five employees of the Supreme Court are paid with federal
funds and thus fall under the jurisdiction of the Hatch Act. The
remaining 23 Supreme Court employees are governed by an
unwritten code which stipulates that they shall not engage in political
activities during working hours or in any way that would hinder the
execution of official duties.

New Hampshire
Restrictions on Slate Employees. The holders ol the 8,350

positions in the classified civil service of New Hampshire may not be

I Rule No. 16 of the Legislative Counsel Bureau
2. Supreme Court Rules, Rule 233.
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adversely or favorably affected on the basis of political opinions or
affiliation. Statute further prohibits the use of official-authority to
secure employment benefits because of political allegiance or to
induce the political action of any individual. No employee in the state
classified service may hold a remunerative elective public office or
have other employment if either conflicts with the duties of the slate
position. The Personnel Commission is empowered to render
decisions concerning the existence of such conflict after consultation
with the appointing authority. 1 Upon determination of willful
violation of these provisions, the position is declared vacant by the
governor and council. 2

By statute, a classified employee may not tender a contribution to a
candidate, political party, or committee, or for any political purpose. 1

Monetary aid in behalf of a ballot question is likewise forbidden.
The rules of the New Hampshire Department of Personnel

reinforce the statutory prohibitions against improper use of influence
and the rendering of political contributions. Specifically, no
employee of the departments receiving grants-in-aid from the Federal
Government shall use his official authority or influence for the
purpose of interfering with an election or affecting the results thereof,
or soliciting funds therefor. Employees, while retaining the right to
vote as they please and to express privately their opinions on all
political subjects, shall take no active part in political management or
in political campaigns. 4

Opinions of the Attorney General. Following the guidelines
provided by statute and regulation, the attorney general rendered the
opinion that a classified state employee of a department which does
not receive federal funds may engage in volunteer work for a political
committee, party or candidate if no compensation is received by the
employee. However, active participation in political management by
an employee of an agency which receives federal funds is strictly
prohibited.

In a further section of this 1966 opinion, the attorney general
commented on the propriety of a public employee engaging in such
activities as writing a letter to an editor on behalf of a candidate,

R S
R S.A . 9K;I<T

3. R S.A .70 2 (IV

Rule VIIIPt4 l>t
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affixing a sticker or poster to his automobile or property, distributing
cards and pamphlets on behalf of a candidate or writing letters to
individuals on behalf of a candidate. Concerning these activities, the
attorney general held that it would be necessary in each instance to
determine if the classified employee was donating something of value
in behalf ol a candidate, that is, postage for letters, stationery, signs,
car services, etc. 1

In another related opinion, it was determined that if a classified
state employee is appointed to serve on a political committee, he may

Abe subject to personnel rules which prohibit such activity, particularly
if he contributed anything in the way of funds as a political committee
member. Furthermore, the Department of Personnel regulations
clearly indicate that classified employees may not make a contribu-
tion of money or anything of value to a political committee or party. 2

New Jersey
Restrictions on State Employees. Classified employees in the State

of New Jersey are protected by statute from adverse changes in the
status of their employment because of political affiliation. 3 The
holders of a classified position may not engage in political activity
during working hours nor participate in any political activity which
would impede the proper execution of their duties. Furthermore, the
use of official authority or influence to control or modify the political
action of another person is prohibited. 4 Violation of this statute
through willful intent or culpable negligence is considered a
misdemeanor. The attorney general or county prosecutor may
institute proceedings against a violator on behalf of the Civil Service
Commission. 5

Relief workers, i.e., any overseer of the poor, welfare director, or
employee of the welfare department, are expressly prohibited from
using their official authority to exploit a recipient of relief for
political purposes or to influence the political action of another
person. Solicitation or receipt of any political contribution is

.
proscribed by statute. 6 Violation of this statute is considered a

*
—

I N.H. Op. A.G. 214, May 23, 1966.

2. N.H Op. A.G. 5, Aug, 7, 1964,
3. N.J. Stal., Title 11, s. 17-1.

,4. N.J. Slat., Title 11, s, 17-2.
5. N.J. Stal., Title 11, s. 18-1.
6. N.J. Slat,. Title 2A, s. 135-13.
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misdemeanor and conviction results in forfeiture of position, a fine of
not more than $500.00 or imprisonment for not more than one
vear.

Five sections of the New Jersey Administrative Code deal with the
political activities of classified employees. The use of official
authority to control or modify the political action of a classified
employee or the participation in any type of political activity during
working hours is considered grounds for removal. 1 The exercise of
official authority to influence the vote of another person, or lo
convince another to contribute or refuse to contribute to political
parties or candidates is prohibited. 2 A final administrative regulation
provides that the civil service commissioner, after consultation with
the attorney general, must determine which individuals are subject to
the Federal Hatch Act restrictions. Persons who are so designated
must be immediately informed of this situation, and the effect of
federal coverage fully explained. 3

The Fiw Revision and Legislative Services Commission has
established certain standards of political behavior for the staffs of the
Legislative Services Agency and the Office of Fiscal Affairs. The
officers and employees ol these two agencies provide essential services
to the Senate and General Assembly and are chosen without
consideration as to political affiliation and solely on the basis of
competence to perform the duties of employment. In order to ensure
continued impartial performance of duty, the Commission has
promulgated the following regulations:

1. The use or attempt to use his authority or influence to
control, influence or modify the political action of any
person or the engaging in any political activity, other than
as hereinafter specified, by any staff officer or employee of
the Law Revision and Legislative Services Commission or
of offices or agencies under its jurisdiction and supervision,
is prohibited and constitutes a violation of a condition ol
employment.

2. For the purposes of this resolution and statement of
employment policy “engaging in political activity” shall
include but not be limited to;

a. Candidacy for election to any State, county or
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municipal office or acceptance of appointment to fill a
vacancy in any such office.

b. Engaging in any partisan activity for promotion of or
opposition to the submission or adoption of a public
question or to the candidacy of any person or the
candidates of any political party for election to any office
in a partisan election.

c. Advocating or opposing adoption of any proposal
pending before the New Jersey Legislature.

3. For the purposes of this resolution and statement of
employment policy the following shall not constitute
engaging in political activity:

a. Registering and voting as a member of a political
party,

b. Acceptance of candidacy and election to a school
board.

c. Appointment to State, county, municipal or school
district boards, commissions or committees other than as
restricted in 2a above.

d. Attendance at political meetings open to the public.
e. The making of voluntary financial contributions to

political parties not otherwise prohibited by law (See R.S.
19:34-42).

4. Any staff officer or employee or prospective staff
officer or employee of the Commission shall upon request
be entitled to the Commission’s interpretation and opinion
as to whether any action or prospective action, in the
course of his employment or as an individual, would
violate the spirit of the policy in this resolution set forth.

5. To the extent any provision of the Staff Employment
Policy is more restrictive than any provision of the
Legislative Code of Ethics applicable to officers and
employees in the Legislative Branch of the State govern-
ment, the provision of this resolution shall apply as
provided in section 4:2 of the Legislative Code of Ethics.

6. A copy of this resolution shall be delivered to each
present and prospective staff officer and employee of the
Commission who shall file with the Secretary a statement
that he has read the same and agrees to conform to the
policy set forth herein as a condition of employment by the
Commission.
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Restrictions on Judiciary Officers and Employees. Two sections of
the New Jersey Supreme Court’s Rules of General Application, which
reflect that tribunal’s adoption of the American Bar Association’s
Code of Judicial Conduct, restrict the political activities of judges and
court personnel as indicated:

The following persons in or serving the judicial branch
of government shall not hold any elective public office nor
be a candidate therefor, nor engage in political activity,
nor, without prior written approval of the Supreme Court,
requested through the Administrative Director of the
Courts, hold any other public office, position or employ-
ment;

(a) Judges;
(b) The Administrative Director of the Courts, the Clerk

of the Supreme Court, the Clerk of the Superior Court,
and all employees of their respective offices, and official
court reporters;

(c) Probation officers and all employees of county
probation departments;

(d) Jury commissioners, clerks to jury commissioners
and all persons employed by or regularly assigned to
offices of jury commissioners;

(e) Clerks to grand juries, assistants to clerks of grand
juries, and all employees regularly assigned to attend or
serve grand or petit juries;

(f) Law secretaries, stenographers, sergeants-at-arms,
court criers, assignment clerks, courtroom clerks, court
attendants and all public employees regularly assigned to a
judge or court;

(g) Deputy surrogates and all persons employed by or
regularly assigned to a surrogate’s office;

(h) Clerks, deputy clerks, violations clerks and all
persons employed by or regularly assigned to a juvenile
and domestic relations court, county district court, or
municipal court. 1

However, this rule shall not apply to surrogates, county clerks,
county prosecutors and sheriffs, nor to employees of their respective

Rules of General Application, 1:17-1
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offices except as such employees are specifically referred to therein
and except as otherwise provided by New Jersey Statutes, Title 2A,
section 138-21 which reads as follows;

No county prosecutor, assistant prosecutor or legal
assistant to a prosecutor, while holding any such office or
position, shall (1) be a candidate for election to, or hold,
any elective public office or any office or position with any
political party or club, or (2) in connection with the

a candidacy of any person for public office, sign or authorize
the use of his name in connection with political or
campaign literature or material, or print or publish in
order to distribute such political or campaign literature or
material; provided, however, that the prohibition against
holding office contained in this act shall not prevent any
individual holding or filling any such office as of the
effective date of this act. from completing any term of
office for which he has heretofore been elected or chosen;
and provided further that nothing herein contained shall be
construed to prohibit any such prosecutor, assistant
prosecutor or legal assistant from being a candidate for
election to, or from holding, the office or position of
delegate or alternate to the national convention of any
political party.

Under the provisions of a second rule which incorporates Canon 7
of the ABA Code of Judicial Conduct, a judge should not (a) act as a
leader or hold any office in a political organization; (b) make
speeches for a political organization or candidate or publicly endorse
a candidate for public office; (c) attend political functions or
functions which are likely to be considered as being political in
nature; and (d) solicit funds for or pay an assessment or make a
contribution to a political organization or candidate, or purchase
tickets for political party dinners, or other functions. Other

a provisions specify that (1) a judge resign his office when he becomes a
"candidate cither in a party primary or in a general election for an

elective public office and (2) a jurist should not otherwise engage in
any political activity.

Case L.aw. In a 1975 decision the New Jersey Superior Court ruled
that the regulations of a county prosecutor's office which restricted a
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detective from running for elective office did not unconstitutionally
infringe on the right to seek public office and were not unreasonable. 1
New Me.xici

Under the terms of New Mexico Statutes, Title 5, section 4-42
which is quoted below, public officers and employees may not be
dismissed for failure to perform political acts or pay political
assessments, nor may persons working for the State hold political
office, with the exception of local school board positions or posts as
election officials. Employees may vote, express political views, or
take leave of absence upon running for office, but they may not
engage in partisan political activities while in the employ of the State.

5-4-42. Prohibited acts A. No employer shall dismiss
an employee for failure or refusal to pay or promise to pay
any assessment, subscription or contribution to any
political organization or candidate; however, nothing
herein contained shall prevent voluntary contributions to
political organizations.

B. No person in the personnel office, or employee in the
service, shall hold political office or be an officer of a
political organization during his employment. For the
purposes of the Personnel Act [5-4-28 to 5-4-46], being a
member of a local school board shall not be construed to
be holding political office, and being an election official
shall not be construed to be either holding political office,
or being an officer of a political organization. Nothing in
the Personnel Act shall deny employees the right to vote as
they choose or to express their opinions on political
subjects and candidates.

C. Any employee who becomes a candidate for public
office must, upon filing or accepting the nomination and
during the campaign, take a leave of absence. This
subsection does not apply to those employees of a grant-in-
aid agency, whose political activities are governed by
federal statute.

1. Fitzgerald v. Mathesius, 344 A. 2d 345.
2. State Laws and Regulations. CRS.
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D. The director shall investigate any written charge by
any person, that this section has been violated and take
whatever steps deemed necessary.

E. No person shall be refused the right of taking an
examination, or from appointment to a position, from
promotion, or from holding a position, because of political
or religious opinions or affiliation, or because of race or
color.

F. No employee or probationer shall engage in partisan
political activity while on duty.

G. With respect to employees of federal grant-in-aid
agencies, the applicable personnel standards, regulations
and federal laws limiting activities shall apply and shall be
set forth in rules promulgated by the board.

Willful violation of these prohibitions or the related regulations of
the State Personnel Board constitutes a misdemeanor, and a
convicted employee forfeits his position and is ineligible for future
employment with the State. 1
New York 2

Article 7, section 107 of the State Civil Service Law contains
prohibitions against certain types of political action by employees of
both the State of New York and its political subdivisions. Employees
may not make job recommendations based upon political affiliation
or employ persons upon that basis. Inquiries concerning political
affiliation of prospective employees are prohibited, as are compulsory
or influenced assessments or contributions to political causes.
Employees may not take part in such assessment or contribution
activities. Improper use of official influence on activity designed to
exert political pressure is punishable as a bribery offense.

S. 107. Prohibition against certain political activities;
improper influence

I. Recommendations based on political affiliations. No
recommendation or question under the authority of this

New Mexico Statutes, Title 5, section 4-44,
State Laws and Regulations, C.R.S.
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chapter shall relate to the political opinions or affiliations
of any person whatever; and no appointment or selection
to or removal from an office or employment within the
scope of this chapter or the rules established thereunder,
shall be in any manner affected or influenced by such
opinions or affiliations. No person in the civil service of the
state or of any civil division thereof is for that reason under
any obligation to contribute to any political fund or to
render any political service, and no person shall be
removed or otherwise prejudiced for refusing so to do. No
person in the said civil service shall discharge or promote
or reduce, or in any manner change the official rank or
compensation of any other person in said service, or
promise or threaten so to do, for giving or withholding or
neglecting to make any contribution of money or service or
any other valuable thing for any political purpose. No
person in said service shall use his official authority or
influences to coerce the political action of any person or
body or to interfere with any election.

2. Inquiry concerning political affiliations. No person
shall directly or indirectly ask, indicate or transmit orally
or in writing the political affiliations of any employee in the
civil service or the state or of any civil division thereof or of
any person dependent upon or related to such an
employee, as a test of fitness for holding office. A violation
of this subdivision shall be deemed a misdemeanor and
conviction thereof shall subject the person convicted to a
fine of not less than one hundred dollars nor more than five
hundred dollars or to imprisonment for not less than thirty
days nor more than six months, or to both such fine and
imprisonment. Nothing herein contained shall be con-
strued to prevent or prohibit inquiry concerning the
activities, affiliation or membership of any applicant or
employee in any group or organization which advocates
that the government of the United States or of any state or
of any political subdivision thereof should be overturned
bv force, violence or any unlawful means.

3. Political assessments. No officer or employee of the
state or any civil division thereof shall, directly or
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indirectly, use his authority or official influence to compel
or induce any other officer or employee of the state or any
civil division thereof, to pay or promise to pay any political
assessment, subscription or contribution. Every officer or
employee who may have charge or control in any building,
office or room occupied for any governmental purpose is
hereby authorized to prohibit the entry of any person, and
he shall not knowingly permit any person to enter the same
for the purpose of making, collecting, receiving or giving
notice therein, of any political assessment, subscription or
contribution; and no person shall enter or remain in any
such office, building or room, or send or direct any letter or
other writing thereto, for the purpose of giving notice of,
demanding or collecting a political assessment; nor shall
any person therein give notice of, demand, collect or
receive any such assessment, subscription or contribution.
No person shall prepare or take any part in preparing any
political assessment, subscription or contribution with the
intent that the same shall be sent or presented to or
collected of any officer or employee subject to the
provisions of this chapter, and no person shall knowingly
send or present any political assessment, subscription or
contribution to or request its payment of any said officer or
employee. Any person violating any provision of this
subdivision shall be guilty of a misdemeanor.

%

4. Prohibition against promise of influence. Any person
who while holding any public office, or in nomination for,
or while seeking a nomination or appointment for any
public office, shall corruptly use or promise to use, whether
directly or indirectly, any official authority or influence,
whether then possessed or merely anticipated, in the way of
conferring upon any person, or in order to secure or aid
any person in securing any office or public employment, or
any nomination, confirmation, promotion or increase of
salary, upon the consideration that the vote or political
inlluence or action of the last-named person, or any other,
shall be given or used in behalf of any candidate, officer or
party, or upon any other corrupt condition or considera-
tion, shall be deemed guilty of bribery or an attempt at
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bribery. Any public officer, or any person having or
claiming to have any authority or influence for or affecting
the nomination, public employment, confirmation, promo-
tion, removal, or increase or decrease of salary of any
public officer, who shall corruptly use, or promise, or
threaten to use any such authority or influence, directly or
indirectly in order to coerce or persuade the vote or
political action of any citizen or the removal, discharge or
promotion of any officer or public employee, or upon any
other corrupt consideration, shall also be guilty of bribery
or of an attempt at bribery. Every person found guilty of
such bribery, or an attempt to commit the same, as
aforesaid, shall, upon conviction thereof, be liable to be
punished by a fine of not less than one hundred dollars nor
more than three thousand dollars, or to imprisonment for
not less than ten days nor more than two years, or to both
such fine and imprisonment in the discretion of the court.

Under the State Election Law, proscriptions extend to police
commissioners, officers, or members of any police force who use
official authority in behalf of or against any political party or person.
Political contributions or membership in a political party are
prohibited as well as exercise of authority to adversely affect the
employment status of a fellow officer because of political opinion.
Violation of this section is considered a misdemeanor offense. 1

The use of official authority or influence by state or political
subdivision employees to compel another employee to make a
political contribution is considered a Class A misdemeanor. 2

However, voluntary contributions may be given to a candidate or
political committee.

Restrictions on Municipal Employees. Several sections ol the New
York City Charter and Code restrict the political activities of its
public employees. Membership in political organizations and the
rendering of political contributions is prohibited for officers and
employees of the N.Y.C. Police Department.3 Councilmen, officers,
and employees of the city are restricted from making any political

4Ar
Ar 484
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contribution under penalty of forfeiture of position or office
Moreover, violation of this section is punishable as a misdemeanor.

Certain educational personnel 2 in New York City are enjoined
against contributing to any fund intended to affect legislation which
would increase their benefits. 3

Lastly, a statutory provision prohibits a member of a municipal
civil service commission from serving as an officer of a political
party. 4

A North Carolina
Restrictions on State Employees. Employees of the State of North

Carolina may not participate actively in political management or
otherwise engage in political activity during any period of time for
which compensation from the state is received. The use of official
authority, state funds, supplies or vehicles to effect any political
action in a partisan election is expressly prohibited. 5

Statute further proscribes the use of official influence to coerce an
employee to support or contribute to any political issue, candidate or
party. 6

Failure to conform to these previsions is considered reason for
disciplinary action which, in the case of deliberate or repeated
violation, may include dismissal or removal from office.7

Coverage of these provisions extends to 58.587 persons under the
State Personnel Act out of an approximate total of 80,000 state
employees.

North Dakota
Restrictions on State Employees. Statute proscribes the use of

influence by any director of North Dakota institutions, otlicers or
employees to persuade other state officers or employees to adopt a
particular political stance or to favor a candidate tor office.
Contributions by such employees to any person lor election purposes
is strictly prohibited. Violation of these provisions warrants removal

»1 New York City Charter and Code. s. 1108.
2. Superintendent of Schools, Assistant or Associi Board of ExaSuperintendents,me mb'

3. New York City Charter and Code. s. 525.
4, N.Y. Stat., Art. 11. s. 27.
5. N.C. Gen. Stat.. C. 126. Art. 5, s. 126-13.
6. (bid., s. 126-14
l.lhid., s. 126-15
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from office or position. 1
The use of state-owned motor vehicles while engaged in political

activity is prohibited by law. 2 Moreover, a state officer or employee
may not receive travel expenses or reimbursement for the use of
privately-owned vehicles on any day in which the individual has
engaged in political activity. 3 Violation of these provisions is
punishable as a Class A misdemeanor. 4

Further statutory enactments prevent the use of state services or
property by any person for a political purpose. s Such action is
deemed a corrupt practice and a Class A misdemeanor. 6

The North Dakota Merit System has also announced regulations
on the political activities of employees of the various State agencies.
These regulations appear to be of general application to such
employees, and state:

Section 1. No interference with elections.
No employee of the agencies or the council shall use his

official authority or influence for the purpose of interfering
with an election or affecting the results thereof. All persons
occupying positions other than those hereinbefore ex-
empted in Article I, Definition 11, while retaining the right
to vote as they please and to express privately their
opinions on all political subjects, shall take no active part
in political management or in political campaigns. Political
activity in city, county, state, or national elections, whether
primary or regular, in behalf of any party or candidate is
prohibited. No employee will be permitted to solicit or
receive, or be concerned in soliciting or receiving, any
money or contribution for political purposes. No officer or
employee will be discharged or demoted for refusing to
make any contribution for political purposes.7

Restrictions on Municipal Employees. North Dakota statute
requires that municipalities which have adopted civil service enact an

1. N.D. Rev. Slat., Title 54, s. 23-52.
2. Ibid., Title 39, s. 01-03.
3. Ibid., s. 01-05,
4. Ibid., s. 01-07
5. Ibid., Title 16, ss. 20-01 and 20-01.1
6. Ibid., s. 20-04.

Rules of the North Dakota Merit System, Art. XVI, s. 1
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ordinance to restrict the political activities of municipal employees
Classified employees of North Dakota municipalities may not:

I. Seek or accept election, nomination, or appointment
as an officer of a political club or organization;

2. Take an active part in any county or municipal
political campaign;

3. Serve as a member of a committee of any political club
or organization;

4. Seek signatures for any petition provided for by any
law;

5. Act as a worker at the polls at or during any election;
or

6. Distribute badges, pamphlets, dodgers, or handbills of
any kind favoring or opposing any candidate for election
or for nomination to a public office, whether state, county
or municipal. l

Such an ordinance may not be construed as precluding
membership in a political club or organization, restricting attendance
at political meetings or seeking election or accepting an appointent to
public office.

Restrictions on State, County and Municipal Employees. Ohio’s
“Little Hatch Act,” which severely restricts the political activities of
officers and employees of the state classified service, counties, cities
and city school districts, is contained in the following section of Title

1 of the Ohio Revised Code:
S. 124.57 Political activity prohibited.

No officer or employee in the classified service of the
state, the several counties, cities, and city school districts
thereof, shall directly or indirectly, orally or by letter,
solicit or receive, or be in any manner concerned in
soliciting or receiving any assessment, subscription, or
contribution for any political party or for any candidate
for public office; nor shall any person solicit directly or
indirectly, orally or by letter, or be in any manner

Ohio

I. N.D. Rev. Slat., Title 40, s. 44-09,
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concerned in soliciting any such assessment, contribution,
or payment from any officer or employee in the classified
service of the state and the several counties, cities, or city
school districts thereof; nor shall any officer or employee in
the classified service of the state, the several counties, cities,
and city school districts thereof, be an officer in any
political organization or take part in politics other than to
vote as he pleases and to express freely his political
opinions.
S. 124.60 Abuse of official power for political reasons
prohibited.

No officer or employee of the state or the several
counties, cities, and city school districts thereof, shall
appoint, promote, reduce, suspend, lay off, discharge, or in
any manner change the official rank or compensation of
any officer or employee in the classified service, or promise
or threaten to do so, for giving, withholding or neglecting
to make any contribution of money or other valuable thing
for any party or political purpose, or for refusal or neglect
to render any party or political service.
S. 124.61 Abuse of political influence.

No person who holds any public office, or who has been
nominated for, or who seeks a nomination or appointment
to any public office, shall corruptly use or promise to use,
either directly or indirectly, any official authority or
influence in order to secure or aid any person in securing
for himself or another any office or employment in the
classified service, or any promotion or increase in salary
therein, as a reward for political influence or service. Nor
shall any person, by means of threats or coercion, induce
or seek to induce anyone in the classified service to resign
his position or to waive his right to certification,
appointment, or promotion.
S. 124.62 Violations.

After a rule has been duly established and published by
the director of administrative services or by any municipal
civil service commission according to section 124.01 to
124.64 of the Revised Code, no person shall make an
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appointment to office or select a person for employment
contrary to such rule, or willfully refuse or neglect to
comply with or to conform to such sections, or willfully
violate any of such sections. If any person who is convicted
of violating this section holds any public office or place of
public employment, such office or position shall by virtue
of such conviction be rendered vacant.

The Ohio Department of Personnel has further articulated the
A standards of political propriety for classified officers and employees

in the following Personnel Procedure Memorandum which was
issued in 1970.

1. General Statement. The purpose of this memo is to
call to the attention of appointing authorities, personnel
officers, and others the provisions of the Ohio Revised
Code concerning political activity. Employees in the
classified service are prohibited by Section 143.43 from
engaging in political activity (recodified in 1973 as Section
124.57). A number of court decisions and opinions of the
Ohio Attorney General have elaborated the legal provision
and are summarized in the following paragraphs.

(The “Classified Service” includes persons serving in either certified
or provisional status and includes employees who are on an
authorized leave of absence from a position in the classified service.)

2. Activities permitted to employees in the classified
service:

a. Registration and Voting.
b. Expressing opinions, either oral or in writing.
c. Voluntary financial contributions to political can-

didates or organizations.
d. Circulating petitions on legislation relating to their

employment.
A e. Attendance at political rallies. Employees may attend

political rallies that are open to the general public.
f. Nominating petitions. Employees may sign nominat-

ing petitions in support of individuals.
g. Political pictures. Employees may display political

pictures in their homes.
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h. Badges, Buttons and Stickers. Employees may wear
political badges or buttons, or display political stickers on
their private automobiles.

3. Activities prohibited to employees in the classified
service:

a. Declaring candidacy for or campaigning for elected
office whether or not as choice of a political organization
and whether the ballot is partisan or nonpartisan.

b. Circulating official nominating petition for any
candidate.

c. Holding an elected or appointed office in a political
organization.

d. Accepting appointment to any office normally filled
by election.

e. Campaigning by writing for publications, by dis-
tributing political material or by making speeches, on
behalf of a candidate for elective office.

f. Soliciting, either directly or indirectly, any assessment,
contribution or subscription for any party or candidate.

g. Soliciting the sale of or selling political party tickets.
h. Engaging in activities at the political polls, such as

soliciting votes.
i. Acting as recorder, checker, watcher, or challenger for

any party or faction.
j. Engaging in political caucuses.

4. Enforcement in the classified service.
An employee in the classified service who engages in any

of the activities listed in Paragraph 3 is subject to removal
from his position in the classified service. The appointing
authority may initiate such removal action in accordance
with the usual procedures under Paragraph 143.27. The
Attorney General, the Director of State Personnel, or the
County Prosecutor of the county in which, an offense is
alleged to have been committed, may also institute action
where the law has been violated.
5. Political activity ofemployees in the unclassified service:

Employees in the unclassified service, who serve at the
pleasure of the appointing authority and are not subject to
competitive examination, are not prohibited from engag-
ing in political activity. Whether an employee in the
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unclassified service may hold an additional elective or
appointive position is dependent on the compatibility of
the two positions involved. Positions are considered
incompatible when one is subordinate to or in any way a
check upon the other, or when it is physically impossible
for one person to discharge the duties of both, or if some
specific constitutional or statutory bar exists precluding a
person from serving in both positions. If the offices are
compatible in these respects, then an employee in the

* unclassified service may hold both of them.

An employee in the classified service may hold a second
position in either the classified or unclassified service,
provided the conditions of compatibility mentioned in
Paragraph 5 are satisfied and provided that the unclassified
position does not involve political activity either in being
obtained or being held.

Coverage of these provisions extends to the 50,546 classified state
employees and, in certain instances, to the 3,655 unclassified state
employees.

Case Law. In the case of Gray v. Toledo, it was determined that
section 143.43 (now section 124.57) of the Ohio Code which restricted
political activity was not applicable to involvement in nonpartisan
political activity.'

Oklahoma
To ensure that employees of the state government realize the

limitations placed upon political activities, the Oklahoma State
Personnel Board has distributed the following summary of pertinent
statutes, regulations, and opinions of the attorney general:

The Law:
No employee in the classified service, and no member of

the Personnel Board shall, directly or indirectly, solicit,
receive, or in any manner be concerned in soliciting or
receiving any assessment, subscription or contribution for
any political purpose; and no state officer or state

6. Holding of more than one position in the classified
service:

1.323 F. Supp. 1281, 28 Ohio Misc. 141 (N.D. Ohio. 1971).
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employee in the unclassified service shall solicit or receive
any such assessment, subscription or contribution from an
employee in the classified service.

No employee in the classified service shall be a member
of any national, state or local committee of a political
narty, or an officer or member of a committee of a partisan
political club, or a candidate for nomination or election to
any paid public office, or shall take part in the
management or affairs of any political party or in any
political campaign, except to exercise his right as a citizen
privately to express his opinion and to cast his vote. (74
O.S. Supp. 1973, s. 818, paragraphs 6 & 7).

Coverage.
All classified employees in “any agency or department of

the State Government” placed “under the merit system of
personnel administration” by Executive Order of the
Governor of the State of Oklahoma (74 O.S. 1971, s. 802).

Exempted Positions:
1. All employees within “any agency or department of

the State Government” which has not been placed “under
the merit system of personnel administration” by Executive
Order of the Governor of the State of Oklahoma.

2. All employees within “any agency or department of
the State Government” placed “under the merit system of
personnel administration” by Executive Order of the
Governor of the State of Oklahoma serving in “offices or
positions in the unclassified services”, as defined in 74 O.S.
Supp. 1971, s. 803.

3. All employees within “any agency or department of
the State Government” placed “under the merit system of
personnel administration” by Executive Order of the
Governor of the State of Oklahoma serving in “exempt
positions as stipulated by said order,” or as provided by
statute. (74 O.S. 1971, s. 802).
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Penalty for Violation
Upon a showing of substantia! evidence by the Personnel

Director that any officer or employee in the state classified
service, has knowingly violated any of the provisions of
this section, the State Personnel Board shall notify the
officer or employee so charged and the appointing
authority under whose jurisdiction the officer or employee
serves. If the officer or employee so desires, the State
Personnel Board shall hold a public hearing, and submit a
transcript thereof, together with a recommendation, to the
State Personnel Board. Relevant witnesses shall be allowed
to be present and testify at such hearings. If the officer or
employee shall be found guilty by the State Personnel
Board of the violation of any provision of this section, the
Board shall direct the appointing authority to dismiss such
officer or employee; and the appointing authority so
directed shall comply. (74 O.S. Supp. 1973, s. 818,
paragraph 8.)

Permitted Political Activities:
The direct language of the law specifically provides that

classified employees retain the right to vote as they may
choose.

The right to express political opinions is reserved to all
classified employees. Note: This reservation is subject to
the prohibition that such persons may not take active part
in partisan political management or in partisan political
campaigns, except to exercise the right as a citizen to
privately express an opinion and to cast a vote.

It is lawful for a classified state officer or employee to
make a voluntary contribution to any partisan political
organization or candidate or for a partisan political
purpose. Attorney General’s Opinion, 5/27/60.

A classified employee may attend precinct meetings of
political parties and may cast his vote for or against the
persons or propositions presented the same as any other
citizen. Attorney General’s Opinion dated 5/26/27.

A classified employee may properly sign initiative and
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referendum petitions. Attorney General’s Opinion dated
5 26 67.

A classified employee may voluntarily work for or
against the authorization of a bond issue in an election;
however, their participation in such a non-partisan
election campaign must be on a strictly voluntary basis,
that is, in view of the policy of the act to protect classified
employees, their assistance must not be “volunteered” by
the agency nor in any way coerced. Attorney General’s
Opinion 68-356.

A classified employee may circulate initiative and
referendum petitions on non-partisan issues.

A classified employee may participate in the non-
partisan activities of a civic, community, social, labor or
professional organization, or of a similar organization.

A classified employee may be politically active in
connection with a question which is not specifically
identified with a political party, such as a constitutional
amendment, referendum, approval of a municipal or-
dinance or any other question or issue of a similar
character.
Prohibited Political Activities

A classified employee may not
Be a member or officer of any national, state or local

committee of a partisan political party or club.
Be a candidate for nomination or election to any paid

public office.
Take part in the management or affairs of any partisan

political campaign.
Serve on or for any partisan political committee, party

or other similar organization, or serve as a delegate or
alternate to a caucus or convention of partisan political
parties.

Serve as an officer, or otherwise take a part in the
management or affairs, of a political party or partisan
political club at either the precinct, county or state level.
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Attorney General’s Opinions dated 2/11/60, 11/1/63 and
5/26/67.

Serve in connection with preparation for, organizing,
serving, entertaining or conducting a partisan political
meeting, or rally; address such a meeting, or take any other
active part therein, except as a spectator.

Engage in any activity at the polls (at primary or regular
elections), such as soliciting votes, assisting voters to mark
ballots or transporting or helping to get out the voters on
registration or election days.

Act as recorder, checker, watcher or challenger for any
partisan political party or faction.

Serve in any position of election officer in which
partisanship or partisan political management or activity
may be shown But, a classified employee may serve as
an inspector, judge or clerk at the local polling place
subject to the above. Attorney General’s Opinion, 2/2/60.

Write for publication or publish any letter or article,
signed or unsigned, soliciting votes in favor of or against
any political party or candidate.

Prepare, package, deliver or distribute partisan cam-
paign literature or related materials.

Engage in political conferences or canvass a district or
solicit political support for a party, faction or candidate.

Ride in a caravan for any political party or partisan
political candidate.

Wear a political badge, button, or similar partisan
emblem, nor may such employee display a partisan
political sticker or sign on an automobile operated by him
or under his control. Continued use or display of such
political material shall be deemed willful intent to violate
the provisions of 74 O.S. 1961, s. 818 relatingto prohibited
political activities of classified State employees.

Solicit contributions for partisan candidates, political
parties, or other partisan political purposes.

Initiate or circulate a partisan nominating petition
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These rules are designed to prohibit those subject to
them from assuming political leadership or becoming
prominently identified with any political movement, party,
or fashion, or with the success or failure of any candidate
for election to public office in a partisan political
campaign.

Ignorance of these rules will not excuse violation. The
above is a list of some hui not all the prohibited political
activities. Temporary employees and employees on leave of
absence are subject to these political activity restrictions at
all times. Persons employed only on a part-time and
intermittent basis are subject to the restrictions for the
entire twenty-four hours of any day of actual employment.
Political activity in connection with municipal, county.
State or National elections, primary or regular, in which
political party candidates are involved is prohibited.
Advisory Opinions Available.

All persons within the scope of the political activity rules
quoted above must take the responsibility for seeing that
their activities are not such as would constitute violations
of the restrictions of these rules. An employee who is in
doubt as to whether any particular activity is prohibited
should present the matter in writing to the Merit System
Director for consideration, and he should do this before
engaging in the questionable activity. The Merit System
Director will render an advisory opinion on the matter in
question as soon as possible.

Case Law. Two important court cases, separated by over a quarter
of a century, originated in the State of Oklahoma. The first decision,
Oklahoma v. U.S. Civil Service Commission, upheld the application
of the Federal Hatch Act restrictions to state and local employees
working in connection with federally funded or aided projects. 1 In the
second instance, Broadrick v. Oklahoma, the Supreme Court of the
United States sustained the constitutionality of Oklahoma’s “Little

1.330 U.S. 127 (1947).
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Hatch Act,” by ruling that restrictions imposed on state employees
were not impermissibly vague. 1

Oregon
Restrictions on Slate Employees. Limitations on public employee

political activity are contained in a single Oregon statute which
prohibits public employees from soliciting any political contribution
or service, or performing any political act, during working hours. 2

Furthermore, no person may compel a public employee to render a
political contribution or service. This statute also requires that the

™ following notice be placed in a conspicuous location by every public
employer;

Attention All Public Employees
The restrictions imposed by the law of the State of

Oregon on your political activities are that “No public
employee shall solicit any money, influence, service or
other thing of value or otherwise aid or promote any
political committee or the nomination or election of any
person to public office while on the job during working
hours. However, nothing in this section is intended to
restrict the right of a public employee to express his
personal political views.”

It is therefore the policy of the state and of your public
employer that you may engage in political activity except
to the extent prohibited by state law when on the job
during working hours.

Violation of this statutory provision has been declared a Class A
misdemeanor by the State of Oregon.3

Pennsylvania

Restrictions on State Employees. Originally adopted in 1941, the
civil service law of the Commonwealth of Pennsylvania expressly
prohibits participation in political activities on the part ol classitied

Proscribed activities include; (1) participation as a
* delegate or alternate to a political convention, (2) membership or

management activities in any political committee, party or campaign.

1-413 U.S. 601 (1973).

2- Ore. Rev. Slat., Title 260, s. 432.
3. Ibid. s. 991.
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(3) acting as a poll keeper or worker, (4) using official authority to
influence political movements or individual political action, (5)
circulating a petition required by primary or election law. (6) serving
as an officer of any political club or organization, (7) interfering with
the electoral process, and (8) acting as an outside poll worker. 1

In addition, the law protects public employees from solicitation of
political contributions; inversely, a statutory provision mandates that
employees in the classified service refrain from soliciting political
contributions. A political donation may not serve to enhance the
employment status of a classified employee, nor may the refusal
contribute inure to an employee’s detriment.2

Offficcrs and employees of the Commonwealth of Pennsylvania
and its political subdivisions are protected by statute from paying any
assessment or percentage of money or salary for a political purpose
on the demand of any political committee, a member of such a
committee, or a public officer or employee in the state. This so-called
“Anti-Macing Law,” which has been in force since 1939, does not
apply to voluntary contributions, or contributions mentioned or
suggested in a less than forceful manner. 3 Violation of this provision
is considered a misdemeanor and is punishable by a maximum prison
term of one year, or a fine not in excess of $l,OOO, or both. 4

The Rules of the Civil Service Commission supplement the
statutory provisions relative to political activity, s prohibiting any
employee from seeking or accepting appointment, nomination or
election to a partisan public office after entrance upon civil service
employment. 6 Administrative procedures for adjudicating alleged
violations of the political activity clauses are contained in the
Pennsylvania Code.7

Approximately 76,124 classified employees are subject to these
laws and regulations. Some provisions likewise extend to 51,918
unclassified employees, for example, officers and employees of the

1. 71 PPSA. 741.904. These proscriptions arc identical to the statutory provisions which arc applicable tothe slalutorv

those individuals (including the executive director) who have been designated as professional employe
by the Legislative Data Processing Committee (46A PPSA. 71.4).

«2. 71 PPSA. 741.905,

3. 25 PPSA. 2374
4. 25 PPSA

PPSA. 741.904-741.9C
Code, Title 4. Chapter 91, s. 103.16. Pe

Ibid. ss. 103.12-103.14.
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Board of Probation and Parole, 1 the Bureau of Vocational
Rehabilitation, 2 and the Game Commission. 3

Political activity by justices and judges is foreclosed by the
Pennsylvania Constitution:

(a) Justices and judges shall devote full time to their
judicial duties, and shall not engage in the practice of law,
hold office in a political party or political organization, or
hold an office or position of profit in the government of the
United States, the Commonwealth or any municipal
corporation or political subdivision thereof, except in the
armed service of the United States or the Commonwealth,

(b) Justices and judges shall not engage in any activity
prohibited by law and shall not violate any canon of legal
or judicial ethics prescribed by the Supreme Court. Justices
of the peace shall be governed by rules or canons which
shall be prescribed by the Supreme Court.4

Further standards of behavior are delineated in the Pennsylvania
Rules of Court relative to justices of the peace:

A. A justice of the peace shall not hold another office or
position of profit in the government of the United States,
the Commonwealth or any political subdivision thereof,
except in the armed services of the United States or the
Commonwealth.

B. A justice of the peace or a candidate for such office
shall not;

(1) hold office in a political party or political organiza-
tion or publicly endorse candidates for political office.

(2) engage in partisan political activity, deliver political
speeches, make or solicit political contributions (including
purchasing tickets for political party dinners or other
functions) or attend political or party conventions or
gatherings, except as authorized in subdivision C of this

1,61 PPSA, 331.16.
2,43 PI’S A. 681.1 1.
3.34 PPSA, 1311, 207.
4. Pennsylvania Constitution, Art. V
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rule. Nothing herein shall prevent a justice of the peace or a
candidate lor such office from making political con-
tributions to a campaign of a member of his immediate
family.

C. A justice of the peace or a candidate for such office
may, in the year he runs for office, attend political or party
conventions or gatherings, speak to such gatherings or
conventions on his own behalf, identify himself as a
member of a political party, and contribute to his own
campaign, a political party or political organization
(including purchasing tickets for political party dinners or
other functions).

D. With respect to his campaign conduct, a justice of the
peace or a candidate for such office shall;

(I) maintain the dignity appropriate to judicial office,
and shall encourage members of his family to adhere to the
same standards of political conduct that apply to him.

(2) prohibit public officials or employees subject to his
direction or control from doing for him what he is
prohibited from doing under this rule; and except to the
extent authorized under subdivision D(4) of this rule shall
not allow any other person to do for him what he is
prohibited from doing under this rule.

(3) not make pledges or promises of conduct in office
other than the faithful and impartial performance of the
duties of the office; announce his views on disputed legal or
political issues: or misrepresent his identity, qualifications,
present position, or other fact.

(4) not himself solicit or accept campaign funds, or
solicit publicly stated support, but he may establish
committees of responsible persons to secure and manage
the expenditure of funds for his campaign and to obtain
public statements of support for his candidacy. Such
committees are not prohibited from soliciting campaign
contributions and public support from lawyers. A
candidate’s committees may solicit funds for his campaign
no earlier than thirty (30) days prior to the first day for
filing nominating petitions. A candidate should not use or
permit the use of a campaign contribution for the private
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benefit of himself or members of his family
E. A justice of the peace shall resign his office when he

becomes a candidate either in a party primary or in a
general election for non-judicial office. l

In addition to the provisions cited, the Supreme Court of
Pennsylvania has adopted the American Bar Association’s Code of
Judicial Conduct, which addresses the matter of judicial political
activity in Canon 7.

Restrictions on County Employees. In counties of the third to
eighth class, persons employed by the Board of Health are subject to
statutory prohibitions controlling political action which are virtually
identical to the provisions contained in 71 PPSA, 741,904. 2

Restrictions on Local Employees. The Philadelphia Home Rule
Charter contains extensive provisions relative to political activity.
For example, members of political committees are forbidden to
interfere with the police commissioner, the fire commissioner, the
commissioner of licenses and inspection, or their officers and
employees, in the performance of official duties. 3

The Charter further addresses the matter of political activity by
providing that;

(1) No person shall seek or attempt to use any political
endorsement in connection with any appointment to a
position in the civil service.

(2) No person shall, for the purpose of influencing the
vote or political action of any person, or for any
consideration, use or promise to use. directly or indirectly,
any official authority or influence, whether possessed or
anticipated, to secure or attempt to secure for any person
an appointment or advantage in appointment to a position
in the civil service, or an increase in pay or other advantage
in employment in any such position.

Rules of Court, Rule 15. Note: This rule is derived from former Rule 15
American Bar Association and the Pennsylvania Supreme Court Cod' duct. It sh<
noted that this rule prohibits only political activity that is p
objection to a justice of the peace becoming encaged in politlion toa justice of the peace becoming engaged in political activity ofa publ

\amplc, political activity in behalf of measures to improve the law, i th<

nistration of jus

16 PPSA. 2193.1
3. Philadelphia Home Rule Charter, Art. X
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(3) No officer or employee of the City and no officer or
employee of any governmental agency whose compensa-
tion is paid from the City Treasury shall, from any person,
and no officer or member of a committee of any political
party or club shall, from any civil service employee,
directly or indirectly demand, solicit, collect or receive, or
be in any manner concerned in demanding, soliciting,
collecting or receiving, any assessment, subscription or
contribution, whether voluntary or involuntary, intended
for any political purpose whatever. No officer or member
of the Philadelphia Police or of the Fire Department shall
pay or give any money or valuable thing or make any
subscription or contribution, whether voluntary or
involuntary, for any political purpose whatever.

(4) No appointed officer or employee of the City shall be
a member of any national, state or local committee of a
political parly, or an officer or member of a committee of a
partisan political club, or take any part in the management
or affairs of any political party or in any political
campaign, except to exercise his right as a citizen privately
to express his opinion and to cast his vote.

(5) No officer or employee of the City, except elected
officers running for re-election, shall be a candidate for
nomination or election to any public office unless he shall
have first resigned from his then office or employment.

(6) Any officer or employee of the City who violates any
of the foregoing provisions of this section shall, in addition
to any penalties provided for hereafter, be ineligible for one
year for any office or position under the City. l

Violation of these provisions is considered a misdemeanor; upon
conviction, an individual may be assessed a maximum fine of $3OO or
imprisoned for not more than 90 days, or both. If the violator is a
municipal officer or employee, he or she faces removal from office or
immediate dismissal.2

Finally, the Charter provides protection to municipal employees
against discrimination because of political opinion. 3

Philadelphia Home Rule Charter, Art. X, s, 10-107,
ibid., s. 10-109,

Ibid., s. 10-111
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Within the vast body of Pennsylvania law dealing with local
governments, there are various provisions which relate to political
activity. Thus, in cities of the second and third class, towns, first class
townships and boroughs. Civil Service applications shall contain no
questions in any form to elicit information concerning the political
opinion of any applicant. l In third-class cities and towns, no member
of any fire department shall be discharged or reduced in rank except
for cause which shall not be political. 2 On the other hand, in first-
class townships and boroughs, police and firemen shall be suspended
or removed for engaging in any political or election campaign other
than to exercise their own right of suffrage. 3

Since 1968 about 40 municipalities (including counties) have
adopted Home Rule Charters. In about eight of these there are
provisions prohibiting political activities of public employees.

Opinions of the Attorney General. On September 13, 1960 the
attorney general delivered an opinion concerning the political
activities of employees of the executive department of the Com-
monwealth. He ruled that executive employees who are subject to the
jurisdiction of the Civil Service Act are prohibited from participating
in political activities and that violations thereof must result in
immediate dismissal of the offender. 4

Case Law. Dating from at least 1952, the Pennsylvania courts have
identified various forms of political activity as falling within the law’s
proscriptions. In that year in the case of Appeal of Hood, 5 the court
held that a police officer who signs an affidavit to a nomination
petition engages in a political campaign regardless of whether he
circulated the petition or took the oath. In the 1972 case of
Wasniewski v. Civil Service Commission, the court affirmed a lower
court ruling that a member of the classified service may be removed
from employment if he serves as a member of any committee of any
political party whether or not he is politically active. 6 More recently

of Dougherty v. Civil Service
h, that a borough police officer

the court determined in the case
Commission of Phoenixville Boroui

1.5.1 PPSA. 21457, 19872, 45191. 51271, 51121, 5554
2.51 PPSA, 19870.
3.51 PPSA, 46190, 53270. 55644.
4.Opinion of the Attorney General. No, 223-1960.
5. 78 D&C 318, 42 L.u?.l„ Reg, 103.
5. 7 Commonwealth Court 166.
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who called to order a meeting of a political party in the absence of the
party chairman and who conducted affairs until the arrival of the
chairman was in violation of the political activity provisions of the
Commonwealth. Thus, the court upheld the ruling of a lower tribunal
which affirmed the dismissal of the police officer. l

In Commonwealth v. Zeger. the court ruled that the Anti-Macing
statute was sufficiently definite and did not violate the requirements
of the due process clause of the Federal Constitution or the
definiteness standards of the Pennsylvania Constitution. 2

Similarly, when challenged, the political activity provisions of the
Philadelphia Home Rule Charter have been upheld by the judiciary.
The issue in Commonwealth ex rel. Spector v. Moak3 concerned the
status of eight Assistant District Attorneys for Philadelphia County
who became candidates forjudge, thereby challenging a section of the
Philadelphia Home Rule Charter which prohibited employees of the
city, except elected officials running for re-election, from standing as
candidates for any public office without first resigning. 4 The Court
ruled that the state has a compelling interest in regulating certain
activities of its employees and upheld the charter restriction.

Rhode Island
Restrictions on State Employees. Classified employees of the State

of Rhode Island may not seek nomination or election to any elective
office other than membership on an unpaid city or town commission.
Conversely an elected officer, except a member of an unpaid city or
town commission, may not accept appointment as a member of the
Personnel Appeal Board or as a classified employee unless he tenders
his resignation from the elective office.5

Statute further restricts activity to off-duty hours except for
attendance and voting at a party caucus, primary, or election. Outside
of working hours, a classified employee may attend a partisan
political rally, club or gathering as well as privately express his
political opinions but further partisan political activity is restricted. 6

1- 35 D&C 2d 115, 13 Chest 59 (1976),
2. 186 A.2d 922; 200 Pa. Super. 92 (162)

3, Penna. Supreme Ct,, Eastern District, January Term No. 312, July 12, 1973
4. Philadelphia Home Rule Charier, Art X, s. 10-107(5).
5. Rhode Island Statutes, Title 36, s, 4-51
6. Ibid., s. 4-52
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Classified employees and members of the Personnel Appeal Board
may not solicit political contributions nor may they be solicited for a
contribution. Access to public buildings for purposes of solicitation is
restricted; officers in charge of such buildings are authorized to bar
the entry of any person seeking to engage in such activity. l

Penalty for violation of these provisions shall, for the first offense,
be demotion or dismissal and, for a second offense, dismissal. 2

Case Law. In the 1975 case of Magill v. Lynch, firemen who were
candidates for municipal office in the City of Pawtucket challenged

a the constitutionality of a charter provision which prohibited city
"

employees from becoming candidates for election to any public office
unless they resigned from their jobs. The court held that the charter
provision which applied to even nonpartisan activities was con-
stitutionally invalid. 3

South Carolina
Restrictions on State Employees. South Carolina is unique in that

no constitutional nor statutory provisions relative to public employee
political activity exist. Although some agencies have established
regulations, they are of limited application and are not worthy of
note.

The State of South Dakota has not enacted any laws governing the
political activities of public employees, but the regulations of the
State Bureau of Personnel protect employees of the career service
against pressures for political contributions and against the use of
official authority to coerce political action. Employees are permitted
to engage in political activities (except during working hours) and
may hold a political office which does not interfere with their
employment. The penalty for violation of these regulations is
suspension or removal from office.

Nonpartisan political activities are permitted where done with
reference to activities not specifically connected with a recognized

* political party.

South Dakota4

1 Rhode Island Statutes, Title 36, s. 4-53
2 Ibid., s. 4-52.

3 400 t ed. Supp 84 (1975).
4 State Laws ami Regulations, CRS.
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he regulations stateI
CHAPTER 3.28 POLITICAL ACTIVITY

3.2801 Political Contributions Not Required.
An employee in the career service shall not be obliged,

by reason of that employment, to contribute to any
political fund or collections or render such service. Any
employee so refusing to contribute such funds or to render
such political service may not be removed or otherwise
disciplined or prejudiced for such refusal.
3.2802 Prohibited Use of Authority

An employee in the career service shall not use his
official authority or influence to coerce the political action
of a person or group.
3.2803 Employee Participation.

An employee in the career service may
(1) Take an active part in political management or in

political campaigns except during working hours; and
(2) Hold a political office which does not interfere with

the normal performance of the employee’s job respon-
sibilities, except as prohibited by law.
3.2804 Penalties

An employee or individual in the career service who
violates this chapter shall be guilty of misconduct and may
be suspended or otherwise removed from his position.
3.2805 Non-partisan Political Activities.

This rule shall not prohibit activity of non-partisan type
not specifically identified with a national or state political
party. Questions relating to constitutional amendments,
referendums. approval of state laws, and other issues of
similar character are deemed not specifically identified
with a national or state political party.

Tennessee
Restrictions on State Employees. Classified employees in the State

of Tennessee are forbidden by provisions of the civil service law fro^
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soliciting political contributions. 1 Public officers and employees 2 are
prohibited from knowingly soliciting political contributions from any
person or organization which is the recipient of public benefits,
contracts or emoluments.3 The use of official position to influence an
election or nomination 4 is barred as well as the promise of benefits in
consideration for political activity. s The use of state-owned property
for campaign advertisements or activities is prohibited. An exception
to this proscription exists in that public facilities may be used for

political activity if reasonable opportunity is provided for
of all sides or views, or if reasonably equal access is

afforded to all sides. 6

No state employee may engage in any type of political action
during the hours of work, 7 and the deprivation or threat to deprive
any person of benefit or employment derived from the state is
prohibited. 8 Violation of any of these provisions is considered a
misdemeanor. 4

Political action on the part of classified employees is likewise
regulated by the Rules and Regulations of the Tennessee Civil Service'
Commission. Rule 1120-1-1.03(3) provides that:

No employee in the classified service shall use his official
authority or influence for the purpose of interfering with
an election or affecting the results thereof. All persons

1.T.C.A., s. 8-2131
“Public officers and employees” means all employees ot the executive branch of the state government
any department, division, or agency thereof and all appointed olficers and employees of any educational
institution, establishment, corporation or agency supported principally by stale funds Popularly elected
officials, officials elected by the general assembly, qualified candidates for public office, teachers, as
defined by s. 49-1501, members of the governor’s cabinet, and members of the governor’s staff an
expressly excluded from the provision of ss. 2-1936 - 2.1943, except for the provisions of s. 2-193
thereof

3. s. 2-1938.
4. s. 2-1937.
5. s 2-1939.
6. s. 2-1941.
7. T.C.A., s. 2-1942. Elected officials, state employees on leave or during those hours not required by law or

f administrative regulation to be conducting the business of the state, persons duly qualified as candidates
for public office and teachers, as defined in s. 49-1501, are expressly excluded from the provisions of this
seelion.

8 T.C.A., s. 2-1940.
9. T.t A., s. 2-1943.
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occupying positions in the classified service, while retaining
the right to vote as they please and to express privately
their opinions on all political subjects, shall take no active
part in political management or in political campaigns. No
person holding a position in the classified service shall
solicit or he in any manner concerned with soliciting
subscriptions or contributions for any political parly or
political purpose. No question in any form of application
or in any examination shall be so framed as to elicit
information concerning the political or religious opinions
or affiliations of any applicant, nor shall any inquiry be
made concerning such opinions or affiliations, and all
disclosures thereof shall be discountenanced ....

The question of the right of a state employee to seek elective office
was the topic of a memorandum from the Tennessee Department of
Personnel on June 24. 1975. This directive grouped state employees in
three distinct categories, as follows;

Group /

Group I includes employees who are not Civil Service
employees and whose principal employment with the State
is not in connection with an activity which is financed in
whole or in part by loans or grants made by the United
States or a Federal agency. Employees in this group may
seek elective offices which are not State elective offices and
do not require full-time employment, such as justice of the
peace, constable, school board member, city councilman,
and mayor, if they have obtained approval and met
conditions enumerated at the end of this policy. Approval
should be obtained prior to making announcement for a
public office. Such employees seeking elective office must
assure that their activities in no way violate the provisions
of T.C.A. 2-1936 through T.C.A. 2-1943. which is
commonly known as the “Little Hatch Act.”
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Group //

Group II includes employees who are not Civil Service
employees, but whose principal employment with the State
is in connection with an activity which is financed in whole
or in part by loans or grants made by the United States or a
Federal agency. Employees in this group may seek non-
partisan elective offices which are not State elective offices
and do not require full-time employment, such as justice of
the peace, constable, school board member, city coun-
cilman, and mayor, if they have obtained approval and met
conditions enumerated under this group and at the end of
this policy. Approval should be obtained prior to making
announcement for public office. Employees in this group
must assure that their activities do not conflict with the
“Little Hatch Act" (T.C.A. 2-1936 through T.C.A. 2-1943)
or the Federal Hatch Act, which is in Chapter 15 of Title 5.
United States Code, as amended ....

Group 111
Group 111 includes Civil Service employees.... All

persons occupying positions in the classified Civil Service,
while retaining the right to vote as they please and to
express privately their opinions on all political subjects,
shall take no active part in political management or in
political campaigns....

Approvals and Conditions
1. The appointing authority must approve, in writing,

seeking of elective office by any employee under his
supervision prior to the employee's announcement and
should assure that seeking or holding such elective office
will not create a conflict of interest or interfere with the
employee’s performance of his assigned duties prior to
granting such approval. Copies of such approval must be
sent to the Commissioner of Personnel and filed in the
employee’s personnel record.
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2. If an employee believes that he has been arbitrarily
denied the opportunity to seek elective office, he may
appeal such denial and request a decision thereon by
writing to the Commissioner of Personnel.

3. If an employee decides to seek an elective office which
is not permissible under this policy, he should resign no
later than the day on which he makes his public
announcement.

4. This policy also applies to applicants seeking State
employment who hold public office as well as to State
employees who are planning to seek public office.

5. If a candidate is successful in his bid for election, he
may not be reemployed by a State agency before taking
office. In no instance should a candidate be assured that he
will be reemployed by the State if he is not successful in his
bid for election.

Restrictions on Municipal Employees. Statutory provisions
prohibit all municipal employees from active participation in, or
financially assisting, the campaign of any candidate for the Board of
Commissioners in any locality which has that form of corporate
structure. In 1957 the General Assembly passed enabling legislation
which authorized Tennessee municipalities to opt for a modified city
manager-council charter rather than the established Board of
Commissioners form of government. This statute does not include
restrictions on the political activities of municipal employees.
However, a number of Tennessee municipalities were created by
special acts of the Legislature and may contain restrictions on
political activity.

Opinions of the Attorney General. At the request of the
Commissioner of Personnel the attorney general rendered a decision
on September 10, 1976 relative to state employees seeking the office
of delegate to the Constitutional Convention. It was determined that
a state employee is eligible to seek election to such office but the
employee forfeits his state employment upon taking the oath of office
as a delegate to the Constitutional Convention.
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Restrictions on State Employees. The State of Texas has no
permanent statute which governs the political participation or
contributions of public employees. However, the general appropria-
tion act regularly prohibits state officials and agencies from using
public employees to influence the outcome of elections or the
legislative process, as indicated in the following excerpt from the
general appropriation act for the years ending August 31, 1976 and
August 31, 1977:

Sec. 4. POLITICAL AID AND LEGISLATIVE IN-
FLUENCE PROHIBITED. None of the moneys ap-
propriated by Articles I, H, 111, and IV of this Act,
regardless of their source or character, shall be used for
influencing the outcome of any election, or the passage or
defeat ofany legislative measure. This prohibition shall not
be construed to prevent any official or employee of the
state from furnishing to any member of the Legislature or
to any other state official or employee or to any citizen
information in the hands of the employee or official not
considered under law to be confidential information. Any
action taken against an employee or official for compliance
with this section shall subject the person initiating the
action to immediate dismissal from state employment.

None of the funds appropriated in this Act shall be
expended in payment of the full or partial salary of any
State employee who is also the paid lobbyist of any
individual, firm, association or corporation.

No employee of any State agency shall use any State-
owned automobile except on official business of the State,
and such employees are expressly prohibited from using
such automobile in connection with any political campaign
or any personal or recreational activity.

None of the moneys appropriated by this Act shall be
paid to any official or employee who violates any of the
provisions of this Section.

Texas



HOUSE No. 5343 [January128

The head or heads of each agency of the State shall
furnish each employee of such agency with a copy of the
three (3) paragraphs immediately preceding this one, and
shall take a receipt therefor from each employee. The
preceding sentence shall not be construed to mean that new
receipts are to be obtained each year from continuing
employees who have previously receipted for copies of
identical provisions prohibiting political aid and legislative
influence. The receipts shall be kept accessible for public
inspection.

Beyond the provisions of the appropriation act, public employee
political activity is restricted by the following pertinent section of
Article XVI of the Rules and Regulations promulgated by the Merit
System Department:

Paragraph 1
No employee shall use his official authority or influence

for the purpose of interfering with an election, affecting the
results thereof, or for any other political purpose. All
employees retain the right to vote as they please and to
privately express opinions on all political subjects, but
shall not otherwise participate in any partisan political
activity prohibited by law. Any coercion of or by
employees for political purposes is prohibited.

Paragraph 2
Recommendations of applicants, eligibles or employees

involving disclosure of political or religious opinions,
support, or affiliations shall be discountenanced and shall
not be considered or filed by the Agency, the Council, or

POLITICAL ACTIVITIES

SECTION 1 - NO INTERFERENCE WITH ELEC-
TIONS
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any officer or employee concerned in making ap-
pointments or promotions.

Paragraph 1
Discrimination against any person in recruitment,

examination, appointment, training, promotion, retention,
or other personnel action because of political or religious
opinions or affiliations or because of race, national origin,
or any other non-merit factor is prohibited.

The statutory law of the State of Utah provides that employees of
the Stale, if subject to the merit system, shall not be Slate or federal
officers in any political party or organization or campaign, but they
may be delegates or officers in local political groups. Officers and
employees of the State may not be candidates for State or federal
office without taking a leave of absence from their State employment,
but they retain tenure and seniority upon their return. No political
activities are permitted during working hours, including solicitation
and contribution to political causes. Partisan political activity or
affiliation may not be a ground for demotion, dismissal, promotion,
or employment in the classified service. 2

67-13-13. Political activities ofemployees Provisions
of rules limiting activities Hatch Act not affected.—
Except as otherwise provided by law or by rules and
regulations promulgated hereunder for federally aided
programs, the following provisions shall apply with regard
to political activity of employees for all grades and
positions in the merit system;

SECTION 2 - NO DISCLOSURES OR DISCRIMINA
TIONS

Utah 1

1. Slate Laws and Regulations. CHS.
2. Utah Revised ('ode. Title 67. s. 13-13
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(a) The state director of personnel shall promulgate
rules, subject to the approval of the governor, to provide
for limitations upon the political activities of state officers
or employees covered by the merit system. These rules shall
be drafted and interpreted to protect the officer or
employee from political exploitation or abuse and to allow
individual state officers and employees the broadest
amount of personal political participation consistent with
loyal service to their superiors in state government.

The rules shall incorporate, among others, the following
provisions:

(1) No officer or employee covered by the merit system
while in a pay status shall be a state or federal officer in any
political party organization, or in any state-wide political
campaign. Such officer or employee may be an officer ora
delegate in a political party organization at a county or
inferior level or a delegate at a state or national level.

(2) No officer or employee covered by the merit system
shall be a candidate for any political office, provided that
upon proper application, an officer or employee may be
granted leave of absence, without loss of existing seniority
or tenure to participate in a political campaign, either as an
officer or as a candidate; however, time spent during such
political leave shall not be counted for seniority purposes
as being in service.

(3) No officer or employee covered by the merit system
may engage in any political activity during the hours of
employment, nor shall any person solicit political con-
tributions from employees of the executive branch during
hours of employment or through state facilities or in any
manner impose assessments on state employees for
political purposes; but nothing in this section shall
preclude voluntary contributions by a state employee to
the party of his choice.

(4) Partisan political activity shall not be a basis for
employment, promotion, demotion or dismissal, except
that the state director of personnel shall promulgate rules
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subject to the approval of the governor providing for the
discipline or punishment of a slate officer or employee who
violates any provision of this section.

(b) Nothing contained herein shall be construed to
permit partisan political activity ofany state employee who
is prevented or restricted from engaging in such political
activity by the provisions of the federal Hatch Act.

Vermont
j 0 Restrictions on Slate Employees. Prohibitions on the political
activity of the 6,128 classified state employees in the State of Vermont
are contained in the regulations of the Department of Personnel, A
classified employee may not use his official authority to interfere with
an election. No employee may solicit political contributions or other
forms of support from another employee and no employee may seek
election to any paid partisan political office at the state or national
level. However, a classified employee may engage in local community
activities or hold local public office in the community of residence,
provided that these activities do not conflict with the performance of
his official duty or the standard of propriety established for public
employees. 1

Discrimination on the basis of political affiliation is prohibited

Virginia
Restrictions on State Employees. No statutes have been enacted

nor have broad based administrative regulations been adopted to
govern the political activities of public employees in the Com-
monwealth of Virginia. Employee standards of behavior are
formulated by each agency at the discretion of the respective directors
who determine the political activities which are consistent with the
achievement of agency objectives.

Restrictions on Local Employees. A city employee in Virginia may
hold an elective office, provided that the office does not conflict with
'he duties of his employment.f
1. Department of Personnel Regulations, s. 3.02
2, Ibid., s. 3.03.
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The policy of certain school boards in Virginia relative to teachers
seeking elective office is liberal in its application. Three school boards
have written agreements with school teachers which provide for leave
of absence in the event a teacher is elected to public office. Leave
commences at election and is coterminous with the expiration of the
term of office.

Opinions of the Attorney General. On March 23, 1973, Virginia
Attorney General Andrew Miller ruled that a city employee is eligible
to run for elective office if such activity did not hinder the regular
performance of official duties. The specific instance involved a
fireman who was seeking election to a city council.

Washington 1
Restrictions on State Employees. The statutory law of the State of

Washington prohibits the solicitation for, or payment to, any
partisan political organization or compulsory contributions by public
employees. Furthermore, such employees may not hold political
party office or management position. Employees of the State of
Washington may participate in campaigns relating to nonpartisan
issues or offices, as well as hold office in a political subdivision of the
State provided such office is not incompatible with, nor substantially
intereferes with, the discharge of official duties in state employment. 2

There appear to be no applicable administrative regulations on the
political activities of employees of the State of Washington which
apply to the activities of all State employees, rather than those limited
merely to a single agency.

West Virginia i

Restrictions on State Employees. The statutory law of the State of
West Virginia prohibits the appointment, promotion, demotion, or
dismissal of a State employee for political reasons. Further
prohibitions extend to the use of political endorsements in connection
with appointment to the classified service, use of official position for
political reasons, influence of political activities by official nosition.

1 State Laws and Regulations, CRS.
2. Washington Code, Title 41, 5.06.250.
3. State Laws and Regulations, CRS.
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solicitation of assessments, subscriptions, or contributions for
political causes and the membership of an employee of the State in a
national, State, or local committee of a political party or party
organization or club. Furthermore, public employees may not hold
public office or a management position in political campaigns.
Violation of this section results in forfeiture of position and
ineligibility for state service employment for one year. 1

Willful violation of these provisions is considered a misdemeanor
punishable by a fine of not less than $lOO nor more than $5OO or by
imprisonment in the county jail for a period not to exceed one year,
or both. In addition, conviction of a misdemeanor under these
provisions results in forfeiture of position and ineligibility for
employment with the State for five years.2

Wisconsin
Restrictions on Slate Employees. Officers and employees of the

State of Wisconsin may not solicit or receive political contributions
from other State service personnel during working hours. Access to
state facilities is barred to individuals whose purpose in entry is
making or receiving a political contribution. Persons in charge of
state facilities are authorized to prohibit the entry of individuals who
intend to engage in such activity. No letter or notice demanding a
political contribution may be sent to a state facility. 3

An examination of the provisions of the law 4 controlling political
activity for state classified employees indicates that, in general, the
following political activities are permitted:

1. Registering and voting in any election
2. Making voluntary contributions for political purposes.
3. Participating as a candidate for a nonpartisan part-

time office (e.g.. City Alderman, County Board,
School Board, etc.) provided service in the office will
not conflict or interfere with the efficient discharge of
an employee’s official state duties.

4. Expressing opinions as an individual privately and
publicly on all political subjects and candidates.

I- West Virginia Code. T illc 29. s. 6-1
2. Ibid., s. 6-21.
3. Wisconsin Statutes, s. 11.36. This statute is applicable to classified employees as well.
4. Ibid., s. 16.35.
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Participation as a candidate for a partisan political
office providing a leave of absence is taken at the time

5

a person declares his or her intention to run.
Being a member of a political party and participating
in party affairs. The following are some of the party
activities that an employee may participate in

6

providing he or she is off duty and not on state
property:

a. Soliciting votes in support of or in opposition to a
partisan candidate for public office or political
party office.

b. Serving as an officer of a political party, a member
of a National, State or local committee of a political
party, an officer or member of a committee of a
partisan political club, or being a candidate for any
of these positions.

c. Directly or indirectly soliciting, receiving, collect-
ing, handling, disbursing, or accounting for assess-
ments, contributions, or other funds for a partisan
political purpose.

d. Taking an active part in managing the political
campaign of a partisan candidate for public office
or political party office.

e. Acting as recorder, watcher, challenger, or similar
officer at the polls on behalf of a political party or
partisan candidate.

f. Organizing, selling tickets to, promoting or actively
participating in a fund-raising activity of a partisan
candidate, political party or political club.

g. Driving voters to polls on behalf of a political party
or partisan candidate.

h. Serving as a delegate, alternate, or proxy to a
political convention.

i. Addressing a convention, caucus, rally, or similar
gathering of a political party in support of or in
opposition to a partisan candidate for public office
or political party office.

j. Initiating or circulating a partisan nominating
petition.

k. Endorsing or opposing a partisan candidate for
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public oil ice or political party office in a political
advertisement, a broadcast, campaign literature or
similar material.
Organizing or reorganizing a partisan political
party organization or political club.

1

general, the following political activities are prohibitedIn
1 Using governmental authority to interfere or effect

nomination or election for any public office or position
within any political party.
Using governmental authority or influence to in-
timidate, threaten or coerce any person to vote
contrary to his own voluntary choosing.

7

3 Directly or indirectly intimidating, threatening, or
coercing any person to pay, lend or contribute
anything of value, including services, to any party,
organization, group or individual for political pur-
poses.
Using any official authority or influence to coerce any
individual or group for political action, or to confer
benefits or effect reprisals to secure desired political
action or inaction.

4

Offering to pay or accept benefits in return for desired
political action or inaction.

5

Requesting or receiving anything of value for influence
or help in securing appointive office.

6

Paying or offering payment for securing appointive
office.

7

Engaging in political activity on state-owned property
including but not limited to car top advertisements for
political candidates while auto is parked on state-
owned property, or the wearing of any political
identification while on duty where it could impair the
effectiveness of the state agencies’ operations.

8

« 9 Engaging in any political activity when not on duty to
such an extent that efficiency during working hours is
impaired or that the employee is tardy or absent from
work.
Becoming a candidate for partisan public office when
in work status.

10

Directly or indirectly soliciting or receiving subscrip-11
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tions or contributions for any partisan political party
or any political purpose while on state time or engaged
in official duties or while in a building, office or room
occupied for any purpose by the state.

12. Either orally soliciting or by letter transmitting any
solicitation to a state office or be in any manner
concerned in soliciting any assistance, subscription or
support for any partisan political party or purpose
from any person holding any position in the classified
service while on state time or engaged in official duties.

13. During the hours when on official duty engaging in any
form of political activity calculated to favor or improve
the chances of any political party or any person
seeking or attempting to hold partisan political office. 1

Opinions of the Attorney General. At the request of the Secretary
of the Wisconsin Department of Transportation, the attorney general
rendered an opinion on June 20, 1974 concerning state employees
covered by the Federal Hatch Act who seek elective partisan office
while on leave of absence. The attorney general ruled that these
covered employees cannot be dischaarged for partisan political
activities while on leave of absence pursuant to sections 16.35(2) and
(4) of the Wisconsin Statutes. As a result of this opinion, state
agencies may not require that state employees conform to Hatch Act
restrictions. However, it must be noted that the U.S. Civil Service
Commission may reduce or withhold funding for the position of any
employees who violate the Hatch Act prohibition. In its memoran-
dum of September 10. 1974, the Wisconsin State Bureau of Personnel
offers the following comments on the problems which may be
generated by non-compliance with the Hatch Act provision:

This action could result in the elimination of positions or
the layoff of employees because of budgetary reductions.
Voluntary compliance on the part of all employees covered
by the Hatch Act would therefore be extremely desirable.

Two dated rulings of the attorney general have determined that (1)
the receipt of political funds by a deputy chief game warden from a
chief game warden is prohibited, 2 and (2) a civil service employee may
act as an election inspector or a ballot clerk. 3

1. Slate Bureau of Personnel Memorandum, September 10. 1974.
2. Opinion of the Attorney General, November 3. 1909,
3. Opinion of the Attorney General. April 4. 1914.
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Case Law. The District Court for the western district of Michigan
ruled in the 1969 case of Wisconsin State Employees Association
Council 24, AFSCME, AFL-CIO v. Wisconsin Natural Resources
Board, 298 F. Supp. 339, that a State agency could constitutionally
demand, as a condition of employment, the relinquishment of the
right to run for partisan political office. In so ruling, the court
determined that a State agency policy which prohibited public
employees from running for partisan elective office was neither
unconstitutionally vague nor overbroad.

Wyoming
Restrictions on State Employees. There appears to be no

applicable statutory law in the State of Wyoming regarding the
political activities of employees of the State. There is, however, a
regulation of the Wyoming Department of Personnel. Rule XIII
states:

13-1 Rule XIII Participation in Politics
Participation by employees in the state service in politics

or political campaigns, or freely expressing political
opinions, will not be prohibited; except, however, those
officers or employees of departments or agencies' of the
state whose activity is financed in whole or in part by loans
or grants made by the United States shall take no active
part in political management or campaigns.

13-2 Rule Xlll An Employee Seeking Election to
Public Office

Any person in the state service except elective officers,
who is desirous of seeking election to a public office, shall
request leave of absence without pay immediately upon
filing.

Model Legislation
Since its inception in 1958, The Citizens’ Research Foundation of

Princeton, N.J., has conducted a number of comprehensive studies of
the application of federal and state laws dealing with the electoral
process. As a result of its research, the Foundation has formulated a
model statute which includes a detailed treatment of the political
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activities of public employees as well as sections concerning the
ethical conduct of candidates and public officials; political expend-
itures and contributions; and corrupt campaign practices. l

Because of its scope and detail, this proposal will not be reprinted
in this report. Rather, a copy of this model statute is available at the
Legislative Research Bureau for examination by interested students
of the electoral process.

Chapters 31.43, 54. 55, 56 and 268 of the General Laws provide the
statutory authority by which the Commonwealth and its political
subdivisions are empowered to regulate the political activities of
public employees. Unlike many of the other states which delineate
separate statutory provisions for classified and unclassified
employees on the state and local levels, the Commonwealth includes
both categories of employees at all levels of government within the
same provisions. 2

Section 13 of Chapter 55 requires that public employees (other
than elected officials) refrain from direct or indirect solicitation or
receipt of any political contribution. However, for purposes of this
section, solicitation or receipt of a political contribution by a non-
elected political committee which is organized to promote the
candidacy for elective office of a public employee is not considered a
direct or indirect solicitation or receipt of a political contribution.
Notwithstanding this exception, solicitation or receipt of a political
contribution on behalf of a public employee-candidate from a person
who has an interest in a matter in which the public employee-
candidate participates in the course of his employment is prohibited.
To constitute a violation of this proscription, the public employee-
candidate must know or have reason to know that the contributor or
receiver has an interest in the performance of the official responsibili-

CHAPTER 111.
MASSACHUSETTS LAW AND RELATED CONTROLS

Contributions

1. Herbert E. Alexander and J Paul Molloy, Model State Statute: Politics. Elections and Public Office
(Princeton; Citizens Research Foundation, 1974), 123 pages.
The exception is Chapter 43 which contains two sections regulating only the activities of municipal
employees in certain cities.
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ty of the public employee-candidate
Conviction for the violation of this section subjects the offending

appointed officer or employee to summary removal by the appointing
authority. Sanctions in the form of a maximum one year prison term
or a fine of not more than $l,OOO may be imposed by the courts.

The provisions of section 13 of Chapter 55 may not be construed as
preventing a public employee from membership in a political
organization or committee.

Section 14 of Chapter 55 makes it unlawful for any person to solicit
*or receive a political contribution in a building used for public

purposes. The administrative and criminal sanctions imposed by
section 13 are applicable to this section.

The language of section 15 of Chapter 55 expressly forbids a public
officer or employee to lender, directly or indirectly, a political
contribution to any elected or appointed public officer. However,
Attorney General Edward W. Brooke in a 1964 opinion (which is
reprinted in full as Appendix C to this report) indicated that such a
contribution to a non-elected political committee is not a violation of
this section. In addition, an express provision of section 15 stipulates
that “Nothing in this section shall be construed to prevent any person
holding elective public office from contributing to a candidate or to
an elected or non-elected political committee.”

Violation of section 15 exposes the convicted wrongdoer to a fine
ranging from $lOO to $l,OOO.

Under the terms of section 16 of Chapter 55 a public servant, by
virtue of his status as a public employee, is not obligated to tender
any political contribution or render any service and, further, may not
be adversely affected for refusing to do so. Similarly, section 17 of
Chapter 55 makes it unlawful for a public officer or employee to
adversely or favorably change the status of employment ofany public
officer or employee for giving, withholding, or neglecting to make a
political contribution. Sanctions for violation of these two sections
are identical to the penalty in section 15.

Almproper Use of Official Authority
Section 35 of Chapter 56 prohibits public officeholders, nominees,

or candidates for public office or appointment from corruptly using
or threatening to use, directly or indirectly, any official authority to
obtain a public benefit for any person in consideration for the latter’s
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support, or upon any other corrupt condition or consideration.
Furthermore, the use of official authority or influence by a public
officer or employee to coerce the political action of a person or body,
or to interfere with an election, is expressly barred by section 36 of
Chapter 56. Such action subjects a guilty party to a maximum fine of
$l,OOO.
Related Statutes

The provisions of section 65 of Chapter 54 allow off-duty members
of fire and police departments of the Commonwealth and its political
subdivisions to distribute literature relative to ballot measures which
affect their employment.

In addition, section 9A of Chapter 268 prohibits personnel of any
law enforcement, regulatory, or investigative agency of the Com-
monwealth or its subdivisions from selling or receiving payment for
tickets to a testimonial dinner or function. A violation of this section
carries a maximum fine of $5OO.

Finally, G.L. c. 31, s. 46E makes a provision for a leave of absence
for elective public officers who hold positions in the classified service,
an excerpt of which follows;

Any person holding an elective state office, or the mayor
of any city elected to said office by the people, who holds a
permanent office or position in the classified civil service or
the labor service or who is employed on a permanent basis
by any public authority which is supported in whole or in
part by public money shall, upon his written request, made
to the appointing authority, be granted a leave of absence
without pay from such office, position or employment for
all or such portion of the term for which he was elected as
he may at any time, or from time to time, designate, and he
shall not be suspended or discharged, and shall suffer no
loss of civil service rights, as a result of such election.

Any person holding an elective state office who has been
appointed to an office, position or employment in the
classified civil service and who is serving subject to a
probationary period shall, upon his written request made
to the appointing authority, be granted a leave of absence
without pay from such office, position or employment, for
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all, or for such portion, of the term for which he was
elected as he may designate within one month of said
election, and he shall not be suspended or discharged and
shall sutfer no loss of civil service rights as the result of said
election; provided that said person returns to said office,
position, or employment within one month of completion
of the terms for which he was elected and that upon such
return he shall be required to complete any remaining
probationary period and during that period shall not be

A eligible for any promotional examinations.

Opinions of the Attorney General
The issue of public employees’ political activities and related

financial contributions has been the subject of eight opinions issued
by various attorneys general of the Commonwealth. Five of these
rulings deal specifically with the restrictions imposed by statute upon
law enforcement officials, while the remaining three opinions treat (1)
the political activity of probation officers, (2) the propriety of public
employee political contributions, and (3) the right of certain
employees to seek public office.

Public Office
In an opinion of October 21, 1976, Attorney General Francis X.

Bellotti ruled that the Commissioner of the Department of Youth
Services has the power to promulgate a regulation governing the right
of a full-time employee to seek or hold elective office. Citing G.L. c.
18, s. 1 as authority for his decision, Bellotti suggested that any such

regulation be drawn narrowly in order to protect the affected
employees’ freedom of association and to guarantee the right to equal
protection of the laws.

In an opinion rendered on May 26. 1972, Attorney General Robert
H. Quinn stated that the statutory proscription included in section

j|9A of Chapter 268 against the sale or acceptance of payment for
testimonial dinners by certain persons would not run against an

announced candidate or public employee unless the candidate or
employee is actually engaged in the sale of tickets or acceptance of

The “Testimonial Dinner Law"'

I. Chapter 268, s. 9A. the so-called “Testimonial Dinner Law
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payment. The specific instance involved an employee of the Norfolk
Probate Court who was an announced candidate for elective public-
off ice.

On March 23, 1967, First Attorney Assistant Attorney General
Edward T. Martin responded to a request for an opinion for the
Commissioner of Public Salety relative to the application ot the
“Testimonial Dinner Law” to a suspended member of the uniformed
branch of the State Police. That official answered that such an
individual remains subject to the provisions of the statute until his
service is actually terminated. In his decision, Mr. Martin stressed
that the primary purpose ot the provision is to place law enforcement
personnel above any suspicion that they may be improperly
influenced in the performance of their duties.

Employees of the Department of Corporations and Taxation are
subject to the so-called “Testimonial Dinner Law,” according to an
opinion released on June 8, 1966 by Attorney General Edward W.
Brooke. Furthermore, if ticket purchasers are aware that an
anniversary dinner dance is to be the vehicle for honoring an
appointed employee for his services, and if this be the reason for the
purchase of the tickets, the sale of these tickets would violate both the
spirit and the letter of the law.

In an earlier opinion of May 8, 1965, Attorney General Brooke
reported that the Commissioner of the Metropolitan District
Commission (MDC) was subject to the law. 1 The opinion noted that
if tickets to a testimonial dinner have been issued but no
contributions or sales solicited, such action is not, in and of itself, a
violation of the law. However, if amounts were to be solicited,
especially for a gift, a violation of the statute would occur.

Finally, in a general opinion of January 24, 1963, Attorney General
Brooke observed that the statute would embrace testimonial dinners
for any person employed in the governor’s office, in the Department
of Corporations and Taxation, in the judicial branch of government,
or in any other agency of the Commonwealth or of its political
subdivisions which functions as a law enforcement unit.

Public Employee Political Activity
In what appears to be the only opinion relative to general political

activity on the part of public employees, Attorney General Elliot L.

>eparaie police forI he Commission ma
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Richardson, on February 26, 1968, ruled that neither the Com-
missioner of Probation nor the Committee on Probation possessed
the authority to restrict the political activity of probation officers.

Political Contributions. On October 27, 1964, Attorney General
Brooke rendered an opinion which determined that public employees
who made contributions to a non-elccted political committee
organized on behalf of an incumbent officeholder did not violate
General Laws, Chapter 55, section 13 (now, s. 15). 1

0 Judicial Decisions
In its decision in Boston Police Patrolmen's Association. Inc. v.

Boston, the Supreme Judicial Court ruled that a provision of the
departmental regulations which required that a member of the
department take a leave of absence without pay upon becoming a
candidate for elective office was constitutional. 2 This provision for a
leave of absence which also included the time period during an
election and up to either election, defeat or withdrawal was deemed
consistent with Massachusetts law and applicable constitutional
provisions.

The companion case to the above, O'Hara v. Commissioner of
Public Safety,

3 involved a member of the uniformed branch of the
State Police who was suspended from duty without pay, pending a
hearing on his candidacy for councillor-at-large in the City of Revere.
This action was taken pursuant to regulations and the Court upheld
the previous decision, noting that no denial of due process had
occurred.

In the 1932 case of Commonwealth v. McCarthy ,

4 an alderman in
the City of Lawrence who was convicted in Essex County Superior
Court of violating G.L. c. 55, s. 11 (now, s. 13) appealed the decision
to the Supreme Judicial Court. The Court upheld the conviction,
stating that the collection of money by the alderman to influence
favorable voter action on the adoption of a proposed city charter
constituted solicitation of a political contribution within the meaning

|of the statute.
� The landmark decision rendered in 1892 in the case of McAuliffe v.

Mayor of blew BedforcP was articulated by Justice Oliver Wendell

I. See Appendix C tor the text of th
2. Mass. Adv. Sh (1975) 979.
3. Mass. Adv. Sh (1975) 990.
4. 183 N.E. 495, 281 Mass 253
5.29 N.E. 517, 155 Mass 216.
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Holmes. Speaking for the Supreme Judicial Court, Justice Holmes
enunciated in a single sentence the doctrine that would provide the
legal authority by which the Federal Hatch Act restrictions would
later be held constitutional: 1

The petitioner may have a constitutional right to talk
politics, but he has no constitutional right to be a
policeman. 2

Holmes' pronouncement denied relief to a policeman formerly
employed by the City of New Bedford who had been discharged for
violating a regulation designed to curb political activity. Holmes’
dictum, later known as the “right privilege” distinction in con-
situtional law, simply stated that no person has the absolute right to
receive the largess of the government, which in this case was a city
government job. Implicit in this philosophy was the notion that
government could condition the receipt of benefits upon the
surrender of certain consitutional rights.

In light of more recent court decisions which reflect a more liberal
perception of the relationship between the government and the
individual, the force of the Holmes’ ruling has been vitiated.
However, it is important to note that the doctrine espoused in
McAuliffe was the guiding precept for the Court for almost eighty
years.

Lastly, in a proceeding conducted by the Supreme Judicial Court,
that tribunal censured a district court judge who was charged with
making a political donation. The Court ruled that the jurists’ action
violated the Canons of Judicial Conduct relative to political activity
and directed him to pay $15,000 in court costs to the Treasurer of
Worcester County. 3

No regulations governing political action by state employees have
been promulgated by the Division of Personnel Administration.
However, some individual agencies, particularly in the law
ment field, have adopted rules in this area. The particular sections of
the Rules and Regulations of the Uniformed Branch of the

Rules and Regulations

1. See United Public Workers v. Mitchell. 330 U.S. 75 (1947)
2. 29 N.E. at 517, 155 Mass at 220.
3. In re luirkin. 333 N.E. 2d 199, Mass. Adv. Sh 1917 (1975).
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Massachusetts State Police promulgated by the Commissioner of
Public Safety which apply to political activity are as follows;

Rule 10.86. The right of every member of the Uniformed
Branch to entertain political and partisan ideas and to
express the same when expressions will not concern the
immediate discharge of his official duties is declared sacred
and inviolate, as is his right of franchise. However, no
member of the Uniformed Branch will be permitted to be a

£ delegate or representative or take active part in any
movement for the nomination or election of candidates for
political office.

Rule 10.88. No member of the Uniformed Branch shall,
under any circumstances, use his official position for any
political purpose whatsoever.

Rule 10.89. Members of the Uniformed Branch shall not
engage in political or religious discussions to the detriment
of discipline. No member shall speak slightingly of the
race, color, creed, ancestry or nationality of any person.

The Secretary of Administration and Finance has promulgated the
following regulation pertaining to the political activities of members
of the Capitol Police:

Religious or political discussion; Political actions

2. A member of the force may vote as he prefers at any
primary or election.

Legislation Proposed in the 1976 Session
Senate, No. 289. Senate, No. 289, a petition of Senator Chester G.

Atkins of the Middlesex and Worcester District, seeks to amend the
law by striking out ss. 13, 14. 15. 16, and 17 of Chapter 55 and

restructuring the provisions of these sections and other new
provisions into a single section so as to permit public employees2 to;

1. While on duty or in uniform a member of the force shall
not engage in any religious or political discussions.

3. He shall not take part in politics or against any
candidate or political party at any time or any place. 1

I. Capitol Police Rules and Regulations, Chapter ID. section 1(d).
A public employee in sections 14 through 17 does not include elected officers of the Commonwealth 01

any political subdivisions.
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I. Solicit and receive campaign contributions.
2. Otherwise support the campaign of any candidate.
3. Serve as a member or officer of a political organization

or committee.
4. Volunteer political service solely as his conscience

dictates or refuse to volunteer.
5. Express his opinions, both publicly and privately, on

any political issue, including preference for public
office. 1

*Conversely, this proposal would prohibit the following
I. Knowingly soliciting a political contribution from a

public employee.
2. Using public property to support the campaign of any

candidate.
3. Soliciting or receiving contributions in a public

building.
4. Sending a contribution to a public building
5. Offering a contribution in exchange for public employ-

ment and vice versa.

Under the proposed legislation, the Director of Campaign and
Political Finance would be assigned the task of formulating a
procedure by which public employees could report violations of the
law. Furthermore, the Director would be required to prepare a
summary of these procedures and of Chapter 55, section 17 for
distribution among the counties, cities, and towns. The Director
would also be required once in every legislative session to inform the
General Court of the status of cases brought before him.

Criminal and administrative sanctions are applied to public
employees who are convicted of a violation of this section. A fine of
not less than SIOO nor more than $l,OOO or imprisonment for between
30 days and I year, or both, is imposed as well as loss of job and
ineligibility for public employment for a period of five years.

Any violation of this section is considered a corrupt practice.
Culpability rests with the candidate in support of whose campaign th«
violation was committed. The following are the only circumstances
which absolve a candidate from the burden of a corrupt practice;

1. The violation was not committed by the candidate but
was contrary to his orders and without his approval.

during d
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its commission.
3. Neither of the above could be used as a defense unless

the candidate had taken steps to undo the effects of the
violation immediately after learning of the violation and
unless the candidate immediately discharged, removed
or dissociated the violator from his campaign.

Other Features of the Proposal. Criticism of the structure of the
law has often centered about the extreme prolixity of the
sections. The length and unnecessary detail of some sections

tend to obscure the meaning of the statute; grammatical
awkwardness further compounds the matter. The intention in writing
an excessively detailed statute is, no doubt, to preclude the chance of
misinterpretation or error. In this instance, however, detail serves to
obfuscate the meaning of the law. One method to alleviate this
problem is demonstrated in the proposed legislation which includes a
definition section, thereby elimioating the need to duplicate the
meaning of terms from section to section.

The legislation includes an injunction absent in the present law 1
against the solicitation of public employees for political con-
tributions. Such a prohibition would eliminate potential for
coercion and would also free the public employee to contribute to
whomever he chooses.

Senate, No. 289 would also repeal G.L. c. 56, ss. 35 and 36 and
incorporate the substance of these statutes (which prohibit promising
public appointment for political action and the use of official
influence to coerce political action or interfere in an election) in the
amended sections of Chapter 55.

The proposal also includes a provision which forbids a change in
the employment status of a public employee on the basis of political
opinion, affiliation, or advocacy as well as for giving or neglecting to
give a contribution to any campaign effort.

Another suggested change not included in the present law would
•irohibit the use of public property (e.g., automobiles, paper goods,

etc.) and public time for political purposes.
In summary. Senate, No. 289 would essentially establish the rights

and responsibilities of public employees under a comprehensive

2. The candidate was unaware of the violation until after

I. Presently, only a public employee is prohibited again
public employee.

political contributions from anothe
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political activity statute
Senate, No. 296. This measure sponsored by Senator John H.

Fitzpatrick of the Berkshire District would prohibit the formation of
non-electcd political committees to finance the campaigns of public
employees other than existing elected officials.

Chapter 123 of the Acts of 1974 authorized public employees to
solicit funds to finance a campaign for elective office provided that no
funds arc solicited from persons having an interest in a matter which
is the subject of the employee’s official duties or responsibilities. The
enactment of Senate, No. 296 would make the solicitation of funds by
public employees illegal, thus providing a serious handicap to any
public employee (other than an employee with considerable personal
financial resources) seeking elective office.

An excerpt from an undated memorandum in favor of this
proposal sets forth the rationale for prohibiting public employee-
candidate solicitation of funds:

JUSTIFICATION: It is felt that there is no valid
justification to have employees soliciting funds to
perpetuate their own political ambitions. In fact, there are
two specific reasons why there is justification for not
allowing state employees to solicit funds. The first is that
because a state employee’s loyalty is directed toward the
Commonwealth, it would be a conflict of interest to spend
time soliciting funds for partisan politics. To spend lime in
such endeavors is also wasting the taxpayers’ money.

The justification for this bill, then, is to eliminate the
possibility of a conflict of interest charge and to prevent
employees from wasting taxpayers’ money.

An additional difficulty posed by this proposal concerns the
exclusion of incumbent officeholders from the effect of its provisions.
The creation of such an exempted category raises a question of equal
protection under the law provided by the Fourteenth Amendment to
the Federal Constitution.

House, No. 858. House, No. 858, a petition of Representative John
Rucho of Worcester, would allow government employees to solicit
contributions for candidates for office from governmental bodies
other than that from which they receive compensation. Under the
present law, all public employees (unless they arc members of non-
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elected political committees) are barred from soliciting funds for any
political purpose. Ibis proposal would permit public employees
greater political participation and, at the same time, afford workers
within the same governmental unit a degree of protection from
undesired solicitation.

Criticism of this proposal has been directed at the use of the term
“governmental unit.” It is not clear whether this refers to subdivisions
within a governmental unit or only to the governmental unit itself.
Further definition of the term has been suggested.

House. No. 1289. House, No. 1289, 1 a petition of Representative
Gary D. Jones of Middleborough and the Massachusetts Teachers’
Association, would amend G.L. c. 55, s. 13 to permit public
employees to solicit $lO or less from any person. The intent of this
proposal is to allow public employees greater freedom in political
activity while maintaining a degree of control by placing a ceiling on
the amount of the political donations.

Opposition to this measure has developed because of the
uncertainty relative to the term “any person” in the proposal, and, as
a result, the meaning of the bill has been obscured. Interpreted in one
fashion, a public employee would be authorized to solicit not more
than $lO from any individual but with no limitation on the number of
persons solicited. Viewed from a different stance, this proposal could
limit a public employee to the solicitation of $lO or less from only one
person during a campaign.

House. No. 1529. Secretary of the Commonwealth Paul Guz/.i and
Representatives Timothy A. Bassett, Thomas T. White, and Francis
C. Lapointe joined in introducing this bill to prohibit public
employees to contribute funds to candidates for elective public office
who are. or would become, the appointing authorities of such
employees. This proposal would amend G.L. c. 55, s. 1 by including a
definition of “appointing authority” and would also modify G.L. c.
55, s. 15 by prohibiting contributions, directly or indirectly, to a
candidate or committee organized on behalf of a candidate who is the

« appointing authority of an employee.
9 Section 15 would also include a fine of not less than $lOO nor more

than $l,OOO for violation of this section

in amended form, became House, No. 5165 which died upon prorogation ol



HOUSE - No. 5343 [January150

#

The intent of this proposed legislation is to remove public
employees from a situation in which the employee is or feels subtly
compelled to render a contribution to an appointing authority. It is
felt that enactment of this bill would substantially reduce the
potential of political contributions to influence employment without
unreasonably restricting public employees from participation in
election activity.

Precision in the wording of an election statute is of paramount
importance. Critics have complained that the definition of “appoint-
ing authority” as it appears in the proposal is so vague and indefinite
that it would make the provision inoperable.

Restrictions on Local Employees
Beyond the general restrictions contained in Chapters 55 and 56,

the only specific statutory injunctions concerning the political
activities of municipal employees appear in two sections of Chapter
43 relative to optional forms of city charters. Sections 92A and 108 of
that chapter, respectively, prohibit employees of a Plan Deity and of
a Plan E city from directly or indirectly giving, soliciting, or receiving
any political donation for any political party or for any candidate for
city office. Violation of this prohibition exposes the guilty party to a
fine of not more than $5OO, or imprisonment for not more than six
months, or both. Conviction on this offense results in loss of position
or office and permanent ineligibility for any office or position in the
city government.

Under the “self government” guarantees of the Municipal Home
Rule Amendment, 1 the cities and towns of the Commonwealth may,
through new charters or amendment of existing charters, adopt
provisions which regulate the political activities of their employees.
Such a result may also be achieved through ordinance or by-law.

To determine the extent of action by local governments in this area,
the Bureau sent a questionnaire to the appropriate officials in the
State’s 351 cities and towns. Of the 35 municipalities 2 which

Mass. Const. Amend. Art. I.XXXIX,

Amherst, Bolton, Boxborough. Cambridge, Concord, Dedham. Dennis. Dover, East Longmeadow,
Easton, Framingham, Freetown. Halifax. Harvard, Holden, Lakeville, Melrose, Millbury, North
Attleborough, Northborough. Norwood. Pepperell, Provincetown, Richmond, Salisbury, Saugus.
Shrewsbury, Southwick. Springfield, Stow, Sturbridge, Sudbury. Wellesley, West Tisbury, and
Worcester.
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responded to the inquiry, only nine localities 1 indicated that they had
undertaken to regulate public employee political activity in some
fashion or other.

Only one community, the Town of Northborough, has incor-
porated such a provision in its Home Rule charter;

ARTICLE 7, Section 7-3 Prohibition of Activities
No person shall (a) have his appointment to town office

or employment discriminated against because of sex, race,
national origin, political or religious opinions or af-
filiations; (b) offer, pay, accept or solicit money or money’s
worth to obtain a promotion or appointment; or (c) if a
compensated full time appointed town officer or employee,
make or solicit a political contribution for use in a local
campaign for the election of a candidate to any town office
or a campaign in favor of or in opposition to any other
local issue which is to go before the voters of the town or
the town meeting, beyond exercising his rights as a citizen
to express his opinion and cast his vote; provided,
however, that such persons may make contributions not to
exceed $25.00 in the aggregate for any one candidate or
issue, and personal participation may be made during
nonworking hours if a full and complete statement
detailing the sums contributed and the extent of personal
participation is filed in the office of the town clerk not less
than 7 days before the date on which the election is to be
held or the vote taken, and a final statement including all
contributions and the full extent of all participation after
the filing of the advance statement is filed within 7 days
following the town election.

Violations of these provisions shall be subject to
prosecution as a misdemeanor punishable by a fine not to
exceed $5O. Any person convicted under these provisions,
if an officer or employee of the town, shall immediately
forfeit his office or position.

The City of Melrose and the Town of North Attleborough have
acted through ordinance and by-law respectively. In the former, the

IX'nnis. Holden. Melrose. North Attleborough, Nc
W
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injunction against political action is limited to firefighters and reads
as follows;

... No electioneering or discussion of municipal politics
shall he allowed about or in any house or fire station
belonging to or occupied by the department (Revised
Ordinances (1956), s. 7-24).

In North Attleborough, a limited restriction against multiple
officeholding is designed to curb political activity by that town’s
employees:

No member of any Board or Committee, elective or
appointed, shall serve as Superintendent or Director under
the Board or Commission of which he is a member. Nor
shall any employee of the Town, part-time or full-time,
serve as a member of any Board or Commission, elective or
appointive, who controls the Department responsible for
payment of the salary or wages of said employee (Town
By-laws, Art. HI, s. 3(a)).

The Town of Shrewsbury relies on the provisions of a special
legislative act prohibiting multiple officeholding as a “control”
measure (Acts of 1953, c. 559, s. 5):

SECTION 5. Multiple Offices. A member of the
board of selectmen, or of the school committee, or of the
finance committee, shall, during the term for which he was
elected or appointed, be ineligible to hold any other
elective or appointive town office or position other than
town meeting member. Any person elected or appointed to
any other office, board, commission, or committee under
the provisions of this act or of any general or special law,
shall be eligible, during his term of office, for election or
appointment to any other town office, board, commission
or committee, except that the town accountant shall not be
eligible to hold the office of town treasurer or town
collector.

Subject to the approval of the selectmen the town
manager may, but without additional compensation
therefor, assume the powers, duties and responsibilities of
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any office which he is authorized to fill by appointment,
such assumption to be evidenced by and effective upon the
filing with the town clerk of a written declaration of such
assumption signed by the town manager, except that he
shall not appoint himself as a member of any board or
committee.

Since the City of Worcester operates under the Plan E form of local
government, city employees are subject to the prohibition against

or receipt of political contributions contained in Chapter
™43, section 108 of the General Laws. City Manager Francis J.

McGrath has issued an Administrative Rule to all department heads
which cites the statutory authority and indicates its application to all
municipal employees. In addition, the City Manager has distributed
to the City Council and city department heads copies of Public Law
9.1-443 (the modilied Hatch Act) and Chapter 151 of the Acts of 1975
relative to political activities and contributions of public employees as
they apply to state and federal elections.

The City of Springfield has promulgated rules and regulations for
police, fire, and school personnel. Section 8 of the Rules and
Regulations of the Police Department forbids members .of the Police
Department to engage in any political activity. Making or soliciting a
political contribution is also prohibited. However, off-duty police
personnel may distribute material at polling places which is relevant
to any ballot measure pertaining to their employment.

Firefighting personnel may not run for political office without the
prior approval of the Board of Fire Commissioners. Section 26 of the
Rules and Regulations of the Fire Department further prohibits the
distribution of campaign literature ofany political party or candidate
by Fire Department personnel as well as parking any motor vehicle
on Department property which bears a sticker or banner of a political
party or candidate.

Lastly, Article VII, s. 5 of the Rules and Regulations of the School
Department suggests that educators refrain from using classroom

and prestige to promote partisan politics.
The Town of Holden has promulgated the following regulation

concerning the political activity of town employees;

12-7. POLITICAL ACTIVITY All employees of the
Town shall be able to exercise their rights as citizens to
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express their opinions and cast their votes. No employee
shall be a member of any political committee or a delegate
to any political convention, nor shall he hold any elective
position in the local government. No employee may accept
an appointive position unless approved by the Town
Manager. He shall not solicit any person to vote at any
T own or district political primary, caucus, or election, nor
in any way or manner attempt to influence the vote of any
elector thereat. (Personnel Rules and Regulations, Chapter
12. s. 7).

The Town of Sudbury issued a Campaign Finance Statement to
candidates in the recent town election which contained the following
guidelines:

OTHER REGULATIONS
Campaign contributions may not be solicited from

another candidate or from any person occupying an
elective public office.

No person employed for compensation by the town,
other than an elected officer, may directly or indirectly,
solicit or receive any campaign contribution. However,
public employees may serve on political committees.

Corporations carrying on the business of a bank,
insurance, railroad, utility, etc., may not make campaign
contributions.

No campaign contributions may be solicited in a
building, all or part of which is used for municipal
purposes.

A person holding elective public office may contribute to
a candidate or a political committee.

Lastly, the Town of Dennis issued a memorandum, dated March
31, 1976. which stated that the Town Office is not an appropriate
place to solicit contributions or to actively campaign for persons
seeking public office.

City uf Boston
Boston Finance Commission Investigation. In early 1975 the

Finance Commission of the City of Boston (popularly called the Fin
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Com) instituted an investigation into the fund raising efforts and
other related political activities associated with Mayor Kevin H.
White’s campaign for re-election. That inquiry focused particular
attention on the impact of those developments upon the Rent Control
Administration of the City of Boston, an agency exempt from merit
system of employment. The Commission concluded its investigation
in February, 1976, and commented on its findings, as follows:

The Finance Commission’s investigation has found that
personnel practices in the Rent Control Administration are
permeated by political considerations. To some degree this
condition is perhaps inevitable in an agency which observes
no objective merit system in its hiring and grants no
security in its employment. Considering the employment
procedure used in hiring the Rent Control employees it is
not surprising that many of them are undoubtedly willing
and active supporters of the Mayor. However, the political
considerations or pressure which have been employed in
employment and pay raise interviews, in discussions of the
Mayor’s fund raiser and in attempts to obtain assistance in
political activities outside office hours are all matters which

ave found to be coercive and
ientment. In fact, the repeated
litical activity have in some
harassment. Not only is such

some of the employees h
which have caused real re;

requests for off-hours pc
instances amounted to job
treatment of public employ ses unconscionable as its affects

aave an adverse effect upon thethem, but it cai
performance of

While the Fin m a

Adr(af

no reason to belief
markedly more po ier than encanr I

aich also lacf it aieeuarddardsn
Moreover, there an to beheva

rilv received betterCity agencies ne than

did those at Rent Control when they received invitations to
the Mayor’s fund raiser. Apparently no effective ad-
ministrative measures were taken either to explain to the
City employees their rights or to ensure that they were not
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coerced by their superiors into making contributions.
As a result of this report and its Report upon the School

Committee of February, 1975, the Fin Com has urged that G.L. c. 55,
s. 15 be amended to prohibit public employees from making political
contributions to their appointing authorities. In that agency’s view,
such action would eliminate a source of potential abuse, thereby
protecting employees from unwanted and, sometimes, unethical
assessment. Consequently, the Commission supported the provisions
of House, No. 1529 of 1976 which would outlaw that practice.

The Fin Com further suggested that the Mayor through the
Corporation Counsel issue a directive which would apprise city
employees of the statutory restrictions on solicitation of political
contributions and which would prohibit the discussion during office
hours of such political contributions or of off-duty political activity.
Distribution of these guidelines and periodic review by all city
employees at staff meetings directed by the Office of the Corporation
Counsel were also proposed.

Police Department. The Police Commissioner of the City of
Boston is authorized by statute 1 to issue rules and regulations to
promote efficiency within the Department. Accordingly, the
Commissioner has promulgated rules and regulations which include
the following injunction;

Every member of the police department, upon becoming
a candidate for election to any office under the federal,
state or city government, shall take a leave of absence
without pay effective with the day he requests nomination
papers or subscribes his statement of candidacy and
continuing until whichever of the following first occurs: the
election or his failure of nomination at the primary or
preliminary election or his failure to become, or
withdrawal as, a candidate for nomination, 2

1. Acts of 1962, c. 322, s. 1

2. Rules and Regulations of the Boston Police Department. Rule 34. s. 4(1).
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Historical Development
The Hatch Political Activities Act of 1939 did not. of itself,

circumscribe the political activities of government personnel. Rather,
it extended the coverage of the prohibitions already contained in the
Regulations of the United States Civil Service Commission and in the
Corrupt Practices Act of 1925.

V The entrance of the Federal Government into the realm ol public
assistance during the Depression Era brought charges of corruption
and politics in the administration of a number of the programs. The
events precipitated by these allegations would culminate in the
enactment of the Hatch provisions in 1939.

In response to accusations that relief program funds were being
used for political purposes, the Works Progress Administration
(WPA) issued a directive in 1936 which prohibited administrative
staff members from campaigning for or holding elective public office.
Later in that year the Congress incorporated the terms of this
administrative order in the appropriations bills for the WPA.
Subsequent appropriations bills for the WPA continued this pattern.

In 1938 Senator Carl Hatch of New Mexico failed in an effort to
amend the WPA appropriation bill to include a prohibition on the
coercive use of official authority in the electoral process. Such a
recommendation had been advanced by a Special Senate Committee
which was investigating employment and relief programs. Shortly
thereafter, additional charges of the misuse of federal relief funds
arose in connection with the election campaigns of 1938. These
allegations prompted a further investigation, the responsibility for
which was vested in the Special Senate Committee on Campaign
Expenditures and Use of Governmental Funds, of which Senator
Hatch was a member. After study, the committee recommended that
administrators of the various relief programs be barred from

in political activities.
Early in 1939. Senator Hatch offered two bills which incorporated

the committee recommendations (S. 212 and S. 213). Both branches
of the Congress adopted amendments to the proposal and the bill as
passed appeared as S. 1817. After considerable wrangling between the

CHAPTER IV.
THE HATCH POLITICAL ACTIVITIES ACT
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Congress and the President, it was finally signed into law on August
2. 1939.

A different perspective of the events surrounding the passage of the
Hatch Act is offered by Peter .). Hoffman:

The forces behind the passage of the Hatch Act may
have been motivated by political self-interest to at least as
significant a level as public interest. By 1934 over 60 new
agencies had grown out of the New Deal, 55 of which were
exempt from civil service. The reason for the exemption
was to enable President Roosevelt to staff the agencies on
the basis of ideology rather than politics or merit. This was
patronage staffing on a grand scale, unparalleled in a
hundred years. This situation deeply troubled both
Republicans, who feared the growth of a Democratic
machine, as well as certain Democrats who were jealous of
Roosevelt. These Democrats calculated that much of
Roosevelt’s support at the Democratic Convention of 1936
was due to numerous federal employees who were not
within the scope of civil service. In order to prevent the
same situation from occurring in the 1940 presidential
nominating convention and election, they joined forces
with Senator Hatch in 1938. Hatch has been unsuccessful
in 1935 and 1937 with similar legislation, but received the
necessary support in 1939. In January 1939 Roosevelt

posed placing Works Progress Administration
mder Civil Service. Congress rejected this and
Hatch Act that March.

ting to note that Roosevelt attempted a very
wd maneuver of political upsmanship in suggestingTv

Nat W.P.A. be placed under Civil Service. If this had come
bout, these employees would have received full civil

including pension rights and job security
her than mere political sterilization under the

Regulations without any benefits. This, if successful,

47 093'
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would have placed Roosevelt in even greater esteem during
the depresssion when jobs and job security were scarce.
Congressional opponents saw through this and by enacting
the Hatch Act prohibited the employees from any political
activities in Roosevelt’s (or anybody else’s) behalf. This
was really moot in retrospect since Roosevelt captured the
1940 and 1944 conventions and elections. 1

Comparatively few substantial amendments have been made to the
basic law since its passage. In 1940, employees in stale and local
government agencies which administer programs funded by federal
monies were brought within the Act's provisions. 2 Subsequent minor
amendments and the Act itself were codified as 5 U.S. Code, sections
1501-1508 and 7321-7327 in 1966.2 Major amendments surfaced in
1974 when (a) certain Executive Department personnel and elected
officials of the District of Columbia were exempted from certain
provisions 4 and (b) stale and local government workers whose
principal employment is in connection with a federally-funded
activity were permitted to participate actively in partisan political
action except as a candidate for partisan office.5

On the other hand, a bill which would repeal the Hatch Act was
passed in 1975 but proponents were unable to override a presidential
veto.

The provisions of the Hatch Act, as it is currently applicable to
federal employees, are as follows:

S. 7321. Political contributions and service;
The President may prescribe rules which shall provide,

as nearly as conditions of good administration warrant,
that an employee in an Executive agency or in the
competitive service is not obliged, by reason of that
employment, to contribute to a political fund or to render
political service, and that he may not be removed or

4� 1, “National Association ot Letter Carriers. AM -C IO v. U.S. Civil Service Commission: PoliticaPolitical Activity

j Government Employment,” Temple Law Quarterly, Summer 1973, v. 46. pp. 60
Stat. 767 (1940).

4 I 1
44
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otherwise prejudiced for refusal to do so. (P.L. 89-554,
Sept. 6, 1966, 80 Stat. 525).

S. 7322. Political use of authority or influence; prohibition
The President may prescribe rules which shall provide,

as nearly as conditions of good administration warrant,
that an employee in an Executive agency or in the
competitive service may not use his official authority or
influence to coerce the political action of a person or body
(P.L. 89-554. Sept. 6, 1966, 80 Stat. 525).

S. 7323. Political contributions; prohibition
An employee in an Executive agency (except one

appointed by the President, by and with the advice and
consent of the Senate) may not request or receive from, or
give to, an employee, a Member of Congress, or an officer
of a uniformed service a thing of value for political
purposes. An employee who violates this section shall be
removed from the service (P.L. 89-554, Sept. 6, 1966, 80
Stat. 525).

S. 7324. Influencing elections; taking part in political
campaigns; prohibitions; exceptions.

(a) An employee in an Executive agency or an individual
employed by the government of the District of Columbia
may not

(1) use his official authority or influence for the purpose
of interfering with or affecting the result of an election; or

(2) take an active part in political management or in
political campaigns.

For the purpose of this subsection, the phrase “an active
art in political management or in political campaigns'

ase acts of political management or political
campaigning which were prohibited on the part of
employees in the competitive service before July 19, 1940,
by determinations of the Civil Service Commission under
the rules prescribed by the President.

(b) An employee or individual to whom subsection (a) of
this section applies retains the right to vote as he chooses
and to express his opinion on political subjects and
candidates.
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(c) Subsection (a) of this section does not apply to an
individual employed by an educational or research
institution, establishment agency, or system which is
supported in whole or in part by the District of Columbia
or by a recognized religious, philanthropic, or cultural
organization.

(d) Subsection (a)(2) of this section does not apply to
(1) an employee paid from the appropriation for the

office of the President;
(2) the head or the assistant head of an Executive de-

partment or military department;
(3) an employee appointed by the President, by and with

the advice and consent of the Senate, who determines
policies to be pursued by the United States in its relations
with foreign powers or in the nationwide administration of
Federal laws;

(4) the Mayor of the District of Columbia, the members
of the Council of the District of Columbia, or the
Chairman of the Council of the District of Columbia, as
established by the District of Columbia Self-Government
and Governmental Reorganization Act; or

(5) the Recorder of Deeds of the District of Columbia
(P.L. 93-268, s. 4(a), Apr. 17, 1974, 88 Stat. 87).
S. 7325. Penalties.

An employee or individual who violates section 7324 of
this title shall be removed from his position, and funds
appropriated for the position from which removed
thereafter may not be used to pay the employee or
individual. However, if the Civil Service Commission finds
by unanimous vote that the violation does not warrant
removal, a penalty of not less than 30 days’ suspension
without pay shall be imposed by direction of the
Commission (P.E. 89-554, Sept. 6, 1966, 80 Stat. 526).

S. 7326. Nonpartisan political activity permitted.
Section 7324 (a)(2) of this title does not prohibit political

activity in connection with
(1) an election and the preceding campaign if none of the

candidates is to be nominated or elected at that election as
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representing a party any of whose candidates for
presidential elector received votes in the last preceding
election at which presidential electors were selected; or

(2) a question which is not specifically identified with a
National or State political party or political party of a
territory or possession of the United States.

For the purpose of this section, questions relating to
constitutional amendments, referendums, approval of
municipal ordinances, and others of a similar character,
are deemed not specifically identified with a National or
State political party or political party of a territory or
possession of the United States (P.L. 89-554, Sept. 6, 1966,
80 Stat. 526).

S. 7327. Political activity permitted; employees residing in
certain municipalities.

(a) Section 7324(a)(2) of this title does not apply to an
employee of the Alaska Railroad who resides in a
municipality on the line of the railroad in respect to
political activities involving that municipality.

(b) the Civil Service Commission may prescribe
regulations permitting employees and individuals to whom
section 7324 of this title applies to take an active part in
political management and political campaigns involving
the municipality or other political subdivision in which
they reside, to the extent the Commission considers it to be
in their domestic interest, when

(1) the municipality or political subdivision is in
Maryland or Virginia and in the immediate vicinity of the
District of Columbia, or is a municipality in which the
majority of voters are employed by the Government of the
United States; and

(2) the Commission determines that because of special or
unusual circumstances which exist in the municipality or
political subdivision it is in the domestic interest of the
employees and individuals to permit that political
participation (P.L. 89-554. Sept. 6. 1966, 80 Stat. 526). 1

7327s.cI
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The provisions of the Hatch Act which apply to state and local
government employees whose principal employment is in connection
with a federally funded activity are included in Appendix A of this
report.

The authority of the United States Civil Service Commission to
promulgate regulations concerning political activity was confirmed
by the 1940 amendment to the Hatch Act. This provision granted
legal force to the approximately 3,000 prior administrative rulings of
the Civil Service Commission concerning prohibited political
activity. l

Probems With the Definition of Political Participation
Critical comments 2 have been directed toward that section of the

Hatch Act which defines active participation in politics to be “those
acts of political management or political campaigning which were
prohibited on the part of employees in the competitive service before
July 1, 1940 ...

. 3 It has been noted that, on this basis, a public service
employee is required to have a working knowledge of the 3,000 prior
administrative findings of the Commission in order to safely
determine permissible political activity. Lacking a comprehensive
understanding of precedent decisions the employee proceeds at his
own risk, which is considerable, given the penalty of suspension or
removal from position for violation of the Act. As a result, critics
contend that this provision has a “chilling effect”4 upon the exercise
of First Amendment rights of free expression; that is, a covered
employee may refrain from even permissible activity for fear of
violating the prohibitions of the Act.

However, proponents of the law discount the validity of such a
contention. They point out that legal guidance on a questionable
matter of political activity may be obtained from the General Counsel
ol the Civil Service Commission. Furthermore, the Commission
p iblishes a pamphlet which generally explains the provisions of the

1. These administrative adjudications date from 1907 when President Theodore Roosevelt ordered that Civil
Service Rule I be amended to provide that members of the classified civil service “shall lake no active part

political management or political campaign ” The Commission applied this standard in its rulings for

The Commission on Political Activity of Government Personnel, Findings anJ Recommendations, 1967, v
I, p. 11.
5 L 324

4. A “chilling effect” is generally considered the vice of an overbroad statute.
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Act and provides examples ol certain prohibited and permissible
activities. In addition, the Political Activity Reporter which contains
the decisions rendered by the Commission and relevant judicial
findings concerning political activity has been available through the
Civil Service Commission since 1971.

Partisan v.v. Nonpartisan Activity
The provisions contained in sections 7326, 1502, and 1503 which

limit political activity to nonpartisan elections have sparked criticism.
The Commission on Political Activity of Governmental Personnel A

(commonly called the Hatch Act Commission) considers the w

distinction between partisan and nonpartisan activities to be
unrealistic and inoperable. l The definition of the exact meaning and
application of these two terms within the statute is not clear. An
election may be nominally considered ‘nonpartisan' but in actuality
the candidate may draw strength from previously established political
party alliances. In certain jurisdictions, an election might be
considered “partisan” but the philosophies of national parties may not
be involved. Primary or run-off elections (which are considered
partisan activities for purposes of Hatch Act application) may not
involve parties whose candidates received votes in the preceding
presidential election. A circumstance which could further complicate
the issue concerns a candidate in a nonpartisan election who receives
an unsolicited endorsement from a major political party. Although
such an endorsement would not alter the nonpartisan nature of the
election, the status of the candidate in relation to Hatch Act
prohibitions could conceivably be changed. In any event, critics have
pointed out that the onus of responsibility for determining the
nonpartisan nature of an election rests squarely upon the potential
candidate.

Geographic Exception
Certain locations which are impacted with federal employees (e.g.

Arlington County, Virginia and Montgomery County, Maryland) are
exempt from the prohibition against partisan political activity. This*1'

exception is based upon the perception that the governmental
interests of the inhabitants of such a locality are best served by

Political Activity of Governmental Personnel, Findings and Recommendations. 19
1. p
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permitting political participation. The Hatch Act Commission
criticized this policy on the grounds that employees domiciled in
impacted areas possess a substantial privilege that is denied to
employees living in other areas. 1

Direct and Indirect Activity
The Hatch Act prohibits direct or indirect coercion of another

public employee to render a political contribution. Any activity in
which an employee is directly prohibited to engage may not be
accomplished by any indirect means, that is, through an agent or
subordinate. Pamela Ford provides commentary on this matter:

.
.

. The indirect political activity of an employee on
occasion has revealed his spouse to be an “agent.”. . .

... In explaining this rule the Commission has cited
cases in which the real purpose of a wife’s activity was to
accomplish a political act prohibited to her husband, for
his benefit, at his instigation, or even upon his coercion.
This applies not only to an individual but also to a group of
wives associated for the same purpose. The Commission
holds these indirect actions to be as much a violation by the
husbands as open and direct action. 2 .

Principal Employment
For a state or local agency employee to be affected by the political

activity prohibitions contained in 5 U.S.C. 1502, his or her principal
employment must be in connection with an activity which is financed
in whole or in part by federal funds. 1

This section invites questions relative to the dual employment of
covered public employees. In this instance, current policy of the Civil
Service Commission dictates that principal employment is deter-

The Commission on Political Activity of Governmental Personnel. Findings and Recommendations. 1%
v. I. p. 24.

l ord. Political Activities, pp. 33-4.
5 U.S.C. s, 1501(4) does not apply to an individual who performs no (unction in connection with that
activity or an individual who is employed by an educational or research organization which is supported
in whole or in part by a State or political subdivision, or by a recognized religious, philanthropic, or
cultural organization.
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mined by two factors: (I) the amount of time spent on each job and
(2) the income derived from each source. If public or private
employment not connected with a federally financed project is
considered the principal employment, then none of the Hatch
restrictions are applicable. 1

The Hatch Act Commission has commented on the seeming
inequity of this provision in the following terms:

The present law provides that an individual employed by
a State or local governmental agency whose principal
employment is in connection with an activity financed in
whole or in part by the Federal Government shall be
subject to the provisions of the Hatch Act. As a result,
some highway engineers working on State financed
highway improvements are not covered, while engineers at
the next drafting board working on federally financed
projects are. Similarly, welfare workers on cases for aid to
families of dependent children are covered, while welfare
workers on adoption cases are not. 2

In addition the Civil Service Commission has ruled that the
restrictions of the Hatch Act are applicable to employees who have
taken leaves of absence. Thus an employee is precluded from taking a
leave of absence to participate in political activity. However, it also
insulates employees from pressure to take a leave for a political
purpose.

Enforcement Jurisdiction
No specific provision within the original Hatch Act granted

enforcement jurisdiction to the Civil Service Commission. Rather,
the Commission derived its authority from Civil Service Rule IV
which predated the Hatch Act. This situation continues in respect to
those sections of the Act which are applicable to federal employees.
However, Congress has bestowed broader authority on the Civil
Service Commission in regard to violations committed by State and

fhe exception to this rule concerns thedetermination of de minimus employment. The ruling. In re Todd,
2 Political Activities Reporter 160, (1944), indicated thai if one tenth of one percent of a person's time is in
connection with federally-aided activities, the de minimus criterion is satisfied. See David Minge.**Federal
Restrictions on the Political Activities of Slate and Local Employees,” Minnesota Law Revies, v. 57.
1973, pp. 514-516.

The Commission on Political Activity of Governmental Personnel, Vol. 1, Findings and Recommen-
dations. 1967, p. 24.
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local government employees involved in federally financed activities.
Hence, in the conduct of hearings in this area the Commission may
subpoena witnesses and take depositions. l Moreover, no witness may
be excused from testifying on Fifth Amendment grounds. All civil
violations of the Hatch Act are adjudicated by the Civil Service
Commission except in cases involving non-merit system employees.
Such personnel receive an initial hearing at the employing agency
level.

Criminal violations of the Hatch Act are handled by the
of Justice pursuant to Title 18, Crime and Criminal

Procedure, of the United Stales Code

Procedural Process. The Office of the General Counsel of the U.S.
Civil Service Commission receives complaints of alleged violations of
the Act and then conducts an investigation of the allegations. The
employing agency is notified of the matter and may assist in the
investigatory proceedings. If the evidence uncovered in the investiga-
tion indicates that a classified employee has violated the law. such an
employee is notified of the charges and has 15 days in which to reply
and request a formal hearing. 3

After the conclusion of the hearing, the case is either dismissed or a
decision is rendered against the accused. In federal cases removal
from office or position is required for any violations unless the
Commission votes unanimously lor a lesser penalty. A minimum
penalty of a 30 day suspension must be levied if the evidence docs not
warrant removal.

The guilt or innocence of an employee of the excepted service 4
charged with a Hatch Act infraction is determined by the agency
where the accused is employed. An aggrieved worker may appeal an
unfavorable decision to the Civil Service Commission which
determines the final disposition of the case

Allegations of Hatch Act offenses by covered State and local
agency employees are referred by the responsible federal agency to
the Civil Service Commission, which conducts a hearing and renders

I U.S C . s. 150

prelation and prosecution
hi(c) threats to change the slat
the jurisdiction ofappre

39Department of Justice. See l ord. Political Ac
The intormation contained in the reply mav he legally sufficient to terminate the proceed

Noncivil-scrvice personnel
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a decision. 11 a violation is found, the Commission must decide
whether the facts warrant removal of the offender from his or her
position. If such a determination is in the affirmative, the
recommendation for removal is forwarded to the State or local
agency which must remove the offender within 30 days. If the agency
fails to discharge the employee, or rehires such person within 18
months of removal, the agency may be subjected to the loss of federal
funds equal to the aggregate of the offender’s salary for two years. In
the event of removal, such a person may not be re-employed within 18
months by any agency within the state executive branch or any
political subdivision of the same state, regardless of whether or not
federal funds are received. If the offender is employed within 18
months by an agency which does not receive federal funds, then the
Commission would presumably withhold funds from the initial
employer. 1 Such sanctions may not be invoked against the legislative
or judicial branches since these entities are not considered agencies
within the meaning of the statute. 2

Supplementing the statutory restriction on the political activities of
federal personnel are the guidelines contained in the Code of Federal
Regulations which specify certain permitted and prohibited ac-
tivities. 1

Decisions of the Civil Service Commission are subject to judicial
review.

Judicial Decisions
In a sharply divided decision (4-3) of an incomplete Court, the

Supreme Court of the United States upheld the constitutionality of
the Hatch Act in the case of United Public Workers v. Mitchell. 4 This
first challenge to the Hatch Act restrictions on political activity
involved a civil service employee with the job title of “roller” at the
United States Mint in Philadelphia, George Poole, who knowingly
violated the provisions of then section 9(a) of the Hatch Act. Mr.
Poole was a Democratic Ward Committeeman in Philadelphia and
was involved in working at the polls and distributing payments to
party workers for their efforts on election day. As a result of this

1.5 U.S.C., s, 1506.
2. Ibid., s. 1501(2).

3.5 C.F.R. 733 (See Appendix D of this report),
4.330 U.S. 75 (1947).
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activity, he was dismissed from his job. Subsequently, Poole
challenged his removal in a court action, contending that his rights to
freedom of speech and assembly as guaranteed by the First
Amendment were violated as well as certain other rights protected by
the Fifth, Ninth, and Tenth Amendments of the Constitution.

Speaking on behalf of the 4-3 majority, Mr. Justice Reed relied
strictly upon stare decisis (judicial precedent) in declaring the Act
constitutional. Citing the Court’s pronouncements in McCulloch v.
Maryland Justice Reed maintained that a sovereign government

constitutionally obligated to promote the general welfare of its
citizenry through the exercise of its police power. He proclaimed that
First Amendment rights were not absolute when they conflicted with
the government’s responsibility to uphold the “elemental need for
order without which the guarantees of civil rights to others would be
a mockery.” 2 In citing Ex parte Curtis 3 and United States v.
Wurzhach4 as authorities. Justice Reed relied on cases in which the
Court upheld legislation which regulated activities considered to be
detrimental to the efficient administration of government.

The reasoning applied in this case reflects the influence of the
decision rendered by Justice Holmes in McAullife v. Mayor of New
Bedford 5 which held that government employment is a privilege and
not a right.

Justices Black and Rutledge dissented in toto and Justice Douglas
took exception to certain observations contained in the majority
opinion.

Justice Black, joined by Justice Rutledge, considered the Act to be
overbroad, ambiguous, and a violation of First Amendment rights.
The “privilege” doctrine was refuted on the grounds that restrictions
on government employee participation exert a pernicious influence
on the democratic process.

Justice Douglas remarked that employees such as Mr. Poole who
are far removed from the locus of power and influence should not be
restricted in their political activities because they pose no threat to the

V 1.17 U.S. 316, 4 Wheat 421 (1819).
T 2.330 U.S, at 95.

106 U.S. 371 (1882). The Court upheld the constitutionality of a statute which prohibited the practic
forcing an employee to pay a portion ofhis salary to the political party in power (“2% club” or “Macing”).
280 U.S. 396 (1930). The decision in this case upheld the constitutionality of a statute which prohibited
members of Congress from receiving political contributions from other federal employees.

5. 155 Mass 216. 29 N.F. 517 (1892).
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integrity of the public service. Rather, he suggested that the Act be
sharply defined to restrict only the activities of public ad-
ministrators, 1

In Oklahoma v. U.S. Civil Service Commission, 2 the companion
case to Mitchell, the Court reviewed the action of the State of
Oklahoma which had refused to remove a member of the state
highway commission who was found guilty of violating the Hatch
Act. The State contested the authority of the Civil Service
Commission to reduce the amount of the federal highway grant to
Oklahoma as a penalty for non-compliance with Hatch Act
provisions

Basing its decision on the premise that rights reserved to the slates
by the Tenth Amendment are not violated by the Hatch Act, the
Court in a 5-2 decision held that:

While the United States is not concerned and has no
power to regulate local political activity as such of State
officials, it does have power to fix the terms upon which its
money shall be disbursed ....

Furthermore, the Court ordained that the Hatch Act is not
unconstitutional because of its interference with an employee’s
freedom of expression in political matters.

In the years following the Supreme Court’s decision in 1947 which
upheld the sweeping restrictions of the Hatch Act, a gradual erosion
of the doctrine concerning the right of the government to bioadly
restrict the political activities of employees has occurred. This
development, mainly at the federal district court and state supreme
court levels, has resulted in a departure from the notion that
government may establish policies and conditions for public service
employment with barely a nod at the Constitutional rights of public
servants. The change in the composition and perspective of the
courts, the increasing size of the public service and the desire for
expanded freedoms on the part of all have been evidenced in the
narrowing by the courts of the methods by which political activity
may be proscribed.

1 For a further treatment of Mitchell, see Irving J. Weitxman “The Public Employee and Political Act
Suffolk University Law Review, v. 111. Spring 1969, and Hoffman, loc. cit.

947330 f



1977] HOUSE - No. 5343 171

The first instance of this gradual change occurred in the case of
Wilson v. U.S. Civil Service Commission 1 in which the federal district
court for the District of Columbia determined that a government
employee who wrote an unsolicited letter to a newspaper recom-
mending the defeat of a partisan candidate for office was not in
violation of the Hatch Act because such activity did not fall within
the meaning of “active” political participation. This ruling did not
alter the Mitchell decision, but it did provide a more precise
definition of prohibited activity and a less restrictive interpretation of

W the Act.
Two challenges to the policy that government is empowered to

broadly restrict public employee political activity occurred in 1964 in
the case of Fort v. Civil Service Commission of the County of
Alameda 2 and its companion proceeding, Kinnear v. San Francisco A
The California Supreme Court ordained that local statutory
restrictions on the political activity of civil servants were un-
constitutional since the government could not demonstrate a
compelling interest for legislation which infringed on First Amend-
ment guarantees. Furthermore the law was considered overbroad
because it restricted legitimate activity.

The first open criticism of the precedent established in the Mitchell
case was voiced by the Court of Appeals for the Fifth Circuit in the
1971 case of Hobbs v. Thompson . 4 In rendering unconstitutional the
provisions of the Macon, Georgia City Charter which prohibited fire
department personnel to engage actively in primaries or elections, 5

the court held that such provisions were too broad since they
trespassed on permissible activities under the First Amendment. The
court specifically criticized the Mitchell case decision;

It is this approach in Mitchell which we think is no
longer good law. 6

Following close upon Hobbs was a federal district court case.
Mancuso v. Taft, 1 in which the court held that restrictions upon

• public service employees in the Cranston, Rhode Island Home Rule

I 136 F. Supp. 104 (D.D.C. 1955).
2.61 Cal. 2d 331, 392 P. 2d 285, 38 Cal. Rptr. 625 (1964).
.3 61 Cal 2d 341, 392 P. 2d 391, 38 Cal. Rptr. 631 (1964).
4,448 F. 2d 456 (1971).
5. The activity in question was the placing of a political bumper sticker by a Fireman on his automobile.
6, 448 F. 2d at 472.

341 F, Supp. 574 (D.R.1., 1972).
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Charter were too broad and thus improperly restricted First
Amendment rights. The contested charter provisions prohibited
political contributions and active participation in political manage-
ment or campaigns. This latter disqualification was criticized as a
denial of equal protection of the law because it would require a
candidate to resign prior to standing for election. Compliance with
this directive w'ould penalize a candidate with limited financial
resources while it would benefit an affluent candidate who could
afford to resign and still wage a campaign.tuiu iv/ tinvj o 1111 ci 111 j/« 11l, ii.

Chief Judge Pettine articulated his views on the validity of Mitchell W
standards in the following language:

There comes a point where the vitality of a case
[Mitchcllj, though the case has not been expressly
overruled, may be seen to have been vitiated by the force of
subsequent decisions. 1 believe that point has been reached.
In the conflict between adherence to the doctrine of stare
decisis and my obligation to apply the Constitution as an
organic document evolving with the society it governs, I
conclude, after much troubling thought and concern, that
the Mitchell standard of review, in justice, cannot be
applied here. 1

In the case of National Association of L.etter Carriers v. United
States Civil Service Commission, 1 the District of Columbia federal
district court held that the Hatch Act was unconstitutional because of
overbreadth and vagueness. The intrinsic worth of the Hatch Act as a
method by which the government could legitimately restrict certain
activities was not at issue. Rather, the means which were utilized by
Congress to achieve this end were found unacceptable. The court
noted that the definition of prohibited activities was not clear since a
precise determination could only be made by referring to over 3.000
prior rulings which had been rendered by the Commission between
1907 and 1940. In addition, the court rejected the substance of the
Mitchell decision.

Speaking for the majority of the three judge panel. Judge Gessel W
commented;

1.341 F

346
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If the Congress undertakes to circumscribe speech, it
cannot pass on an act which, like this one, talks in riddles,
prohibiting in one breath what it may be argued to have
allowed in another, leaving the citizen unguided but at
hazard for his job. Perhaps details could have been left to
the administrative discretion, but in this instance the
Commission was given no rulemaking power, and the Act
itself does not state with any precision what evils it seeks to
prevent. ... [l]t is no answer

... to imply that a reading of
the voluminous Political Activities Reporter and resort to
advisory rulings by the Civil Service Commission will give
one who wants to express himself adequate guidance. l

On June 25, 1973, the Supreme Court reversed the finding of the
United States District Court for the District of Columbia. By a 6-3
decision in the case of United States Civil Service Commission v.
National Association of Letter Carriers. AFL-CIO2 the Court
declared that the Act does not violate the hirst Amendment
guarantee of free speech and is not vague on its face.

In rendering its decision, the Court reaffirmed the Mitched holding
that Congress has the power to regulate certain activity of federal
personnel. In support of this contention, the Court referred to the
case of Pickering v. Board of Education 2 which held that government
has a particular interest in regulating the conduct and speech of
public service employees. Commenting further on this matter, the
Court stated;

Although Congress is free to strike a different balance
than it has, if it so chooses, we think the balance it has so
far struck is sustainable by the obviously important
interests sought to be served by the limitations on partisan
political activities now contained in the Hatch Act.4

The Court rejected the assertion that the restrictions contained in
the Hatch Act and the Code of Federal Regulations were vague and
overbroad. The regulations and procedures established by the Civil

.Ms F. Snpp, at 585
413 lI.S, 548. 27 L. Ed. 2d 796. 93 S. Ct. 2880 (1973).
391 U.S. 563, 20 L. Ed, 2d 811, 88 S, Ct, 1731 (1968).

4.413 I
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Service Commission were deemed to be sufficiently clear and specific
and not violative of constitutional requirements. In regard to the
Code of Federal Regulations, the Court observed:

... [T]hese restrictions are clearly stated, they are
political acts normally performed only in the context of
partisan campaigns by one taking an active role in them,
and they are sustainable for the same reasons that the other
acts of political campaigning are constitutionally
prescribable. They do not, therefore, render the remainder
of the statute vulnerable by reason of overbreadth. 1

On the basis of the above decision the Court in a 5 to 4 opinion
rejected the challenge to the Oklahoma “Little Hatch Act” in
Broadrick v. Oklahoma. 2 asserting that the political activity clauses
of that statute were not impermissibly vague. 3 In the view of the
majority, the Oklahoma law was similar to the Hatch Act and, being
no less vague, passed constitutional muster.

Speaking for the majority, Justice White refused to consider the
overbreadth argument because, as he explained, the plaintiffs did not
engage in activities which are beyond the control of the government
(such as wearing political buttons or displaying bumper stickers), and
therefore, the plaintiffs would not ask the Court to rule upon such a
matter.

In his dissenting opinion, Justice Douglas remarked that political
discussion is essential to the health of a democratic state and that
public employees should not be deprived of the First Amendment
right of free expression;

A bureaucracy that is alert, vigilant, and alive is more
efficient than one that is quiet and submissive. It is the
First Amendment that makes it alert, vigilant, and alive. It
is suppression of First Amendment rights that creates
faceless, nameless bureaucrats who are inert in their
localities and submissive to some master’s voice. High
values ride on today’s decision in this case and in Letter
Carriers. I would not allow the bureaucracy in the State or

1. 413 U.S. at 580

2. 413 U.S, 601 (1973).
3. 0.5., Title 79, s. 818,
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Federal Government to be deprived of First Amendment
rights. Their exercise certainly is as important in the public
sector as it is in the private sector. Those who work for
government have no watered-down constitutional rights.
So far as the First Amendment goes, I would keep them on
the same plane as all other people. l

Citing the disparate nature and activities of government employees.
Justice Douglas further criticized any flat prohibitions as encroaching

�upon First Amendment protection.
justice Brennan, joined in his dissent by Justice Marshall and

Justice Stewart, contended that the two cases were not similar.
Whereas the federal law guaranteed the rights of free political
expression and party membership, and the tender of contributions,
the Oklahoma statute did not.

In addition, the dissenters noted that the “chilling effect’
occasioned by restrictions on the exercise of First Amendment right;
would give the plaintiff standing to challenge the law on the basis o
overbreadth.

Arguments in Favor of Restrictions
Historical perspective provides an object lesson in the matter of the

unrestrained political activity of public employees. It is argued that
events throughout the nineteenth and early twentieth centuries bear
witness to the necessity for cheeks on public service employee
political activity. During the era of the Spoils System, party
affiliation and political service replaced fitness for office as the hiring
standard for public service employment. Spectacular misuse of
government funds and personnel occurred as partisan political
organizations grew in size and sophistication and exerted an influence
on the government through the public employees who were actively

involved in the party machinery. The advent of the political boss and
me urban party juggernaut marked a new level of refinement in the
areas of political corruption and manipulation. At the federal level,
the rotation of office system, which became an institution by the

CHAPTER V.
FAVORABLE AND ADVERSE ARGUMENTS

I. 413 U.S. at 62
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IB7o's had profoundly affected the quality and efficiency of the public
service.

These invidious distinctions served to discourage qualified
personnel from entering the public service and this factor further
compounded an already serious problem. With the assassination of
President Garfield in 1881 came the first real move at reform which
culminated in the Civil Service Reform Act of 1883 and ultimately in
the Hatch Political Activities Act of 1939.

In the view of proponents of laws which limit political activity on
the part of government employees, such restrictions are necessary
only to protect the public interest in the efficient and honest
administration of government, but also to shield the public servant
from coercive influences. Although it is agreed that active political
participation is a requisite of a vital democracy, the nature of the
services which public employees provide necessarily demands that
certain restrictions be applied.

The courts have consistently upheld the power of the government
to restrict the activities of certain employees. It does not follow that
such restrictions deny the affected employee any of his or her
constitutional rights. On the contrary, even those individuals subject
to the jurisdiction of the Hatch Act have not been deprived of the
political rights normally exercised by most citizens. Indeed, almost
complete freedom is allowed in nonpartisan election. In partisan
elections, covered employees may vote, express their political
opinions, contribute to political organizations, and display political
buttons, posters, etc.

Proponents refute the contention that such statutory impediments
discriminate against the public employee and make him “a second
class citizen” by pointing to the various laws which restrict political
activity by elements in the private sector. In many states, political
action by the collective membership of labor unions is regulated; in
others, corporation officers may not make political contributions. In
certain jurisdictions the judiciary has upheld the constitutionality of
statutes which prohibit businesses from activity on proposed
constitutional amendments. A number of states mandate thatp
political activity or intercession may not be considered in the hiring of
workers in public utilities. Further, they stress that canons of ethics
may limit the political activity of attorneys as officers of the court and
that various professional organizations (engineers and architects, for
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example) have adopted codes of ethics for their membership which
curtail some type c of political expression.

Opposition Arguments
A democratic society which is to remain strong and vital must rely

upon continued and broad-based citizen participation in the electoral
process. Opponents contend that restrictions on the political activity
of government employees militate against the achievement of this
objective. They argue that the application of political activity
restrictions on the basis of the circumstance of employment serves to
create a separate class of citizens who are deprived of the
fundamental rights of free expression and assembly. The public
interest demands the widest participation of informed citizens in the
electoral process. It is argued that public employees are generally
more knowledgeable than the average citizen on issues and questions
of public affairs, and that restrictions on political participation run
counter to the ideals of good government.

The growth of the public employee unions and the expansion of
Civil Service and other types of merit systems are two factors which
tend to obviate the need for harsh restrictions. Public employees are
adequately protected by strong employee organizations from adverse
effects upon the status of employment because of political reasons.
I he merit system of employment has eliminated political favoritism
in the appointment and promotion of public service personnel.

Important legal opinion has been strongly critical of the Supreme
Court’s reasoning in litigation in which the Hatch Act was declared
constitutional. Although the methods by which government may
circumscribe political activity have been more narrowly drawn in
recent years, critics maintain that, in many cases, the restrictions are
si ill overbroad and therefore exert a “chilling effect” on the
fundamental rights to free expression and assembly.

Restrictions on public employee political activity are said to have a
deleterious effect upon the composition and resources of political
parties. Not only do restrictions eliminate sources of potential
candidates and funds, but they also handicap the development of
party policy and objectives when the parties are denied the services of
particularly qualified employees on committees, in delegations, and

speakers.
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Finally, opponents assert that impediments to public employee
political activity run counter to current political thought as
mirrored in developments dealing with (a) lower voting ages; (b)
shortened voter residency requirements; (c) reform of the delegation
selection process to the national conventions; (d) the elimination of
both statutory and constitutional requirements barring incumbents
from succeeding themselves; (e) the “check off” feature of the federal
income tax; and, lastly, (f) the recent attempt of Congress to repeal
the Hatch Act.
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SUMMARY OF THE LAWS AND REGULATIONS WHICH
GOVERN THE POLITICAL ACTIVITIES OF STATE AND

LOCAL EMPLOYEES UNDER THE HATCH ACT
(TITLE 5. CHAPTER 15, UNITED STALES CODE)

I
Federal law prohibits certain partisan political activity by an

officer or employee of a Stale of local agency if his principal
employment is in connection with an activity which is financed in
whole or in part by loans or grants made by the United States or a
federal agency. The law is enforced by the United States Civil Service
Commission. An employee subject to political activity laws and
regulations continues to be covered while on annual leave, sick leave,
leave without pay, administrative leave, or furlough.

Federal Financing
In many State, County, and Municipal governments the following

receive financial assistance from the Federal Government:
1. Public Health
2. Public Welfare
3. Housing, Urban Renewal, and Area Redevelopment
4. Employment Security
5. Labor and Industry
6. Highways and Public Works
7. Conservation
8. Agriculture
9. Civil Defense

10. Aeronautics and Transportation
* 11. Anti-poverty

12. Law Enforcement

Pdncipal Employment
In most cases employment with the State or local agency is the

principal employment of the officer or employee concerned. If he has
another job or jobs, the Commission considers factors such as the

APPENDIX A

COVERAGE
In General
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amount of lime spent on each job and the proportionate income
received, in determining which constitutes his principal employment.

Pavertv Programs
The restrictions on political activity also apply to some officers and

employees of private organizations which receive funds under the
Economic Opportunity Act. Officers and employees of overall
community action agencies are covered to the same extent as State or
local officers or employees. Officers and employees of delegate
agencies (single purpose agencies) are subject to the prohibitions on
use of official authority or influence and coercion set out below, but
they are not subject to the prohibition against candidacy for elective
office. The Community Services Administration (formerly the Office
of Economic Opportunity) should be consulted for information
about additional restrictions on political activity which the Act
authorizes that agency to impose.

Exemptions
The law, by its own terms, does not apply to:

1 an individual who exercises no function in connection
with the Federally financed activity; or

2. an individual employed by an educational or research
institution, establishment, agency, or system which is
supported in whole or in part by a State or political
subdivision thereof, or by a recognized religious.
philanthropic, or cultural organization.

The law exempts all officers and employees from the prohibition
on candidacy in connection with a nonpartisan election. This is an
election (and the preceding campaign) in which none of the
candidates is to be nominated or elected as representing a political
party whose candidates for presidential elector received votes at the
last preceding presidential election.

The law also exempts certain specified officers and employees from
the prohibition on candidacy for elective office. These are;

a. Ehe Governor or Lieutenant Governor of a State,
or an individual authorized by law to act as
Governor;

b. The mayor of a city;
c. A duly elected head of an executive department o( a
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State or municipality who is not classified under a
State or municipal merit or civil service system; and

d. An individual holding elective office.

A covered officer or employee may not

I. use his official authority or influence for the purpose of
interfering with or affecting the result of an election or

f nomination for office;
2. directly or indirectly coerce, attempt to coerce,

command, or advise a State or local officer or employee
to pay, lend, or contribute anything of value to a party,
committee, organization, agency, or person for political
purposes; or

3. be a candidate for elective office

In General
The law does not prohibit a State of local officer or employee

from voting as he chooses or from expressing his individual opinion
on political subjects and candidates. The law also does not prohibit
an employee from voluntarily engaging in partisan political
management or campaigning. What is prohibited generally is
coercing other employees to engage in such activity, improper use of
official authority or influence, and candidacy for public elective office
in a partisan primary, general, or special election.

Section 401 of the Federal Election Campaign Act Amendments of
1974, Public Law 93-443, amends a portion of the Hatch Act (5
U.S.C. 1501-1508) by removing the restriction against certain
partisan political activities by State and local government employees
in federally-aided programs. Under this change in the law, which was
effective on January I, 1975, State and local employees are no longer
prohibited from taking an active part in political management or in

Apolitical campaigns except for the prohibition against candidacy for
'•public office in a partisan election. Other Hatch Act restrictions on

the political activities of State and local employees, which are
described below, are unaffected.

BASIC STATUTORY PROVISIONS

ACTIVITY UNDER THE STATUTI

Use ol Official Authority: Coercion
These prohibitions are aimed at activities such as threatening to
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deny promotion to any employee who does not vote for certain
candidates; requiring employees to contribute a percentage of their
pay to a political fund (“2% Club”); influencing subordinate
employees to buy tickets to political fund-raising dinners and similar
events; advising employees to take part in political activity; and
matters of similar nature. These prohibitions principally affect
supervisors, but are applicable to any covered employee. For
instance, employees still may not coerce, command, or advise other
covered employees to make political contributions or to contribute
their time or anything else of value for political purposes. 1t
Candidac i

A State of local officer or employee subject to the Hatch Act may
not be a candidate in a partisan election for any public office which is
obtained through a partisan election such as a primary, special, or
general election. Primary and run-off elections to nominate
candidates of political parties are partisan even though no parly
designation appears on the ballot.

Candidacy for political party office is not prohibited by this
provision. The law also permits officers and employees to be
candidates in nonpartisan elections. These are elections in which none
of the candidates is to be nominated or elected as representing a
political party whose candidates for presidential elector received
votes at the last preceding presidential election.

Political Management
Restrictions on political management were repealed by the

amendment. Membership and holding office in a political party,
organization, or club is permitted. Affected employees may attend
meetings, vote on candidates and issues, and take an active part in the
management of the club, organization, or party. A covered employee
may run as a candidate for any political party office in any public
partisan election.

Attendance at a political convention and taking part in the
deliberations or proceedings of the convention or any of its
committees is permitted. Employees may be candidates for, or serve
as delegates, alternates, or proxies at such a convention. Volunteer
work for a partisan candidate, campaign committee, political party,
or nominating convention of a political party is permitted.
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Political Campaigns: Campaigning
State or local officers or employees subject to the Act may as in the

past express their individual opinions on political subjects and
candidates. I his is frequently done by employees wearing badges or
buttons, or displaying stickers or posters on their cars or houses.
While the federal law does not prohibit this, regulations of the State
or local agency may limit or restrict it. For example, the agency may
logically differentiate between employees whose work constantly
requires them to meet the public and those who seldom, if ever, meet

(Jthe public in performing their duties.
Now, under the amendment, an employee may campaign for a

candidate in a partisan election by making speeches, writing on behalf
of the candidate, or soliciting voters to support or oppose a
candidate.

An employee may attend a political meeting or rally, including
committee meetings of political organizations, and may serve on a
committee that organizes or directs activities at a partisan campaign
meeting or rally.

An employee may sign nominating petitions for candidates in a
partisan election for public office, and may originate or circulate such
petitions. An employee may drive voters to the polls. Previous
restrictions against transporting voters to the polls as part of the
effort of a candidate or political party to win a partisan election arc
no longer in effect.

Employees may make financial contributions to a political parly or
organization. They may solicit and collect voluntary political
contributions. They may not, of course, coerce, command, or advise
another covered employee to make such contributions.

Public Office
The law that prohibits political activity does not prohibit holding a

tpublic office. Hence, if an employee holds an elective office when
appointed to a covered Stale or local position, the employee may
continue to serve but may not be a candidate for re-election in a
partisan election. Likewise, an employee may accept appointment to
fill a vacancy in an elective office while concurrently serving in a
covered position. Such an employee should, of course, ascertain from

Contributions
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his or her employing agency if acceptance of such an appointment
may constitute a contlict of interest.

An employee may serve at the polls as an election official or clerk
or as a checker, watcher, or challenger for a political party or a party
candidate in a partisan election.

Reports or complaints indicating violations of the political activity
restrictions are investigated by the Office of the General Counsel,
United States Civil Service Commission, Washington, D.C.
Questions concerning this law and its enforcement should be directed
to that office.

If investigation indicates a violation of the law, written notice
specifying the violation is given to the employee and his agency. Full
opportunity, including the right to a hearing, is allowed for the
purpose of contesting the charges.

After consideration of the entire record, the Commission may
reach any one of the following conclusions:

1. No violation occurred (case is closed);
2. The employee violated the law, but removal from his

position is not warranted (case is closed);
3. A violation warranting removal of the employee

occurred (in this case, if the employee is not dismissed
from his position within 30 days after notice to his
agency, Federal funds equal to twice the employee’s
annual salary will be withheld from the State or local
agency).

The same procedures and penalties apply to employees of any
agency which receives financial assistance under the Economic
Opportunity Act of 1964, as amended.

A petition for review of a Commission decision may be filed in
Federal district court by the employee or agency affected.

ENFORCEMENT AND PENALTIES
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Sec.
150!. Definitions
1502. Influencing elections; taking part in political campaigns

prohibitions; exceptions
1503. Nonpartisan candidacies permitted
1504. Investigations; notice of hearing.
1505. Hearings; adjudications; notice of determinations
1506. Orders; withholding loans or grants; limitations.
1507. Subpoenas and depositions.
1508. Judicial review

s'. 1501. Definitions
For the purpose of this chapter
(I) “State” means a Stale or territory or possession of the

United States;
(2) “State or local agency” means the executive branch of

a State, municipality, or other political subdivision of a
State, or an agency or department thereof;

(3) “Federal agency” means an Executive agency or
other agency of the United States, but does not include a
member bank of the Federal Reserve System; and

(4) “State or local officer or employee” means an
individual employed by a State or local agency whose
principal employment is in connection with an activity
which is financed in whole or in part by loans or grants
made by the United States or a Federal agency, but does
not include

(A) an individual who exercises no functions in
connection with that activity; or

(B) an individual employed by an educational or
research institution, establishment, agency, or system
which is supported in whole or in part by a State or
political subdivision thereof, or by a recognized
religious, philanthropic, or cultural organization.

TITLE 5, UNITED STATES CODE

CHAPTER 15 - POLITICAL ACTIVITY OF CERTAIN
STATE AND LOCAL EMPLOYEES
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S. 1502. Influencing elections; taking part in political campaigns;
pro /?ihitions; exceplions

(a) A Stale or local officer or employee may not
(1) use his official authority or influence for the purpose

of interfering with or affecting the result of an election or a
nomination for office;

(2) directly or indirectly coerce, attempt to coerce,
command, or advise a State or local officer or employee to
pay, lend, or contribute anything of value to a party,
committee, organization, agency, or person for political
purposes; or

(3) be a candidate for elective office
(b) A State or local officer or employee retains the right to
vote as he chooses and to express his opinions on political
subjects and candidates.
(c) Subsection (a)(3) of this section does not apply to

(1) the Governor or Lieutenant Governor of a State or
in individual authorized by law to act as Governor;

(2) the mayor of a city;
(3) a duly elected head of an executive department of a

State or municipality who is not classified under a State or
municipal merit or civil service system; or

(4) an individual holding elective office

S. 1503. Nonpartisan candidacies permitted
Section 1502(a)(3) of this title does not prohibit any State or local

officer or employee from being a candidate in any election if none of
the candidates is to be nominated or elected at such election as
representing a party any of whose candidates for Presidential elector
received votes in the last preceding election at which Presidential
electors were selected.

S. 1504. Investigations; notice of hearing
When a Federal agency charged with the duty of making a loan or

grant of funds of the United States for use in an activity by a State or
local officer or employee has reason to believe that the officer or
employee has violated section 1502 of this title, it shall report the
matter to the Civil Service Commission. On receipt of the report, or
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on receipt of other information which seems to the Commission to
warrant an investigation, the Commission shall

(1) fix a time and place for a hearing; and
(2) send, by registered or certified mail, to the officer or

employee charged with the violation and to the State or
local agency employing him a notice setting forth a
summary of the alleged violation and giving the time and
place of the hearing.

The hearing may not be held earlier than 10 days after the mailing
of the notice.

S. 1505. Hearings: adjudications; notice of determinations
Either the State or local officer or employee or the State or local

agency employing him, or both, are entitled to appear with counsel at
the hearing under section 1504 of this title, and be heard. After this
hearing, the Civil Service Commission shall

(1) determine whether a violation of section 1502 of this
title has occurred;

(2) determine whether the violation warrants the
removal of the officer or employee from his office or
employment; and

(3) notify the officer or employee and the agency of the
determination by registered or certified mail.

(a) When the Civil Service Commission finds
(1) that a State or local officer or employee has not been

removed from his office or employment within 30 days
after notice of a determination by the Commission that he
has violated section 1502 of this title and that the violation
warrants removal; or

(2) that the State or local officer or employee has been
removed and has been appointed within 18 months after
his removal to an office or employment in the same State in
a State or local agency which does not receive loans or
grants from a Federal agency;

S. 1506. Orders: withholding loans or grants; limitations
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the Commission shall make and certify to the appropriate Federal
agency an order requiring that agency to withhold from its loans or
grants to the State or local agency to which notice was given an
amount equal to 2 years' pay at the rate the officer or employee was
receiving at the time of the violation. When the State or local agency
to which appointment within 18 months after removal has been made
is one that receives loans or grants from a Federal agency, the
Commission order shall direct that the withholding be made from
that State or local agency.

(b) Notice of the order shall be sent by registered or certified mail
to the State or local agency from which the amount is ordered to be
withheld. After the order becomes final, the Federal agency to which
the order is certified shall withhold the amount in accordance with
the terms ol the order. Except as provided by section 1508 of this title,
a determination or order of the Commission becomes final at the end
of 30 days after mailing the notice of the determination or order.

(c) The Commission may not require an amount.to be withheld
from a loan or grant pledged by a Slate or local agency as security for
its bonds or notes if the withholding of that amount would jeopardize
the payment of the principal or interest on the bonds or notes.

S'. 1507. Subpoenas anil depositions
(a) The Civil Service Commission may require by subpena the

attendance and testimony of witnesses and the production of
documentary evidence relating to any matter before it as a result of
this chapter. Any member of the Commission may sign subpenas,
and members of the Commission and its examiners when authorized
by the Commission may administer oaths, examine witnesses, and
receive evidence. The attendance of witnesses and the production of
documentary evidence may be required from any place in the United
States at the designated place of hearing. In case of disobedience to a
subpena, the Commission may invoke the aid of a court of the
United States in requiring the attendance and testimony of witnesses
and the production of documentary evidence. In case of contumacy
or refusal to obey a subpena issued to a person, the United States
District Court within whose jurisdiction the inquiry is carried on may
issue an order requiring him to appear before the Commission, or to
produce documentary evidence if so ordered, or to give evidence
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concerning the matter in question; and any failure to obey the order
of the court may be punished by the court as a contempt thereof.

(b) The Commission may order testimony to be taken by
deposition at any stage of a proceeding or investigation before it as a
result of this chapter. Depositions may be taken before an individual
designated by the Commission and having the power to administer
oaths. Testimony shall be reduced to writing by the individual taking
the deposition, or under his direction, and shall be subscribed by the
deponent. Any person may be compelled to appear and depose and to

documentary evidence before the Commission as provided
by this section.

(c) A person may not be excused or in obedience to a subpena on
the ground that the testimony or evidence, documentary or otherwise,
required of him may tend to incriminate him or subject him to a
penalty or forfeiture for or on account of any transaction, matter or
thing concerning which he is compelled to testify, or produce
evidence, documentary or otherwise, before the Commission in
obedience to a subpena issued by it. A person so testifying is not
exempt from prosecution and punishment for perjury committed in
so testifying.

S. 1508. Judicial review
A party aggrieved by a determination or order of the Civil Service

Commission under section 1504, 1505, or 1506 of this title may,
within 30 days after the mailing of notice of the determination or
order, institute proceedings for review' thereof by filing a petition in
the United States District Court for the district in which the State or
local officer or employee resides. The institution of the proceedings
docs not operate as a stay of the determination or order unless

(1) the court specifically orders a stay; and
(2) the officer or employee is suspended from his office

or employment while the proceedings are pending.

A copy of the petition shall immediately be served on the
ACommission, and thereupon the Commission shall certify and file in

the court a transcript of the record on which the determination or
order was made. The court shall review the entire record including
questions of fact and questions of law'. If application is made to the
court for leave to adduce additional evidence, and it is shown to the
satisfaction of the court that the additional evidence may materially
affect the result of the proceedings and that there were reasonable
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grounds for failure to adduce this evidence in the hearing before the
Commission, the court may direct that the additional evidence be
taken before the Commission in the manner and on the terms and
conditions fixed by the court. The Commission may modify its
findings of fact or its determination or order in view of the additional
evidence and shall file with the court the modified findings,
determination, or order; and the modified findings of fact, if
supported by substantial evidence, are conclusive. The court shall
affirm the determination or order, or the modified determination or
order, if the court determines that it is in accordance with law. If
court determines that the determination or order, or the modified
determination or order, is not in accordance with law, the court shall
remand the proceeding to the Commission with directions either to
make a determination or order determined by the court to be lawful
or to take such further proceedings as, in the opinion of the court, the
law requires. The judgment and decree of the court are final, subject
to review by the appropriate United States Court of Appeals as in
other cases, and the judgment and decree of the court of appeals are
final, subject to review by the Supreme Court of the United States by
certiorari or certification as provided by section 1254 of title 28. If a
provision of this section is held to be invalid as applied to a party by a
determination or order of the Commission, the determination or
order becomes final and effective as to that party as if the provision
had not been enacted.

t
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The political activity of government personnel has been the topic of
a number of orders issued either by certain presidents or at their
direction. Some of the principal executive orders to this effect are as

iollows:
* The President of the United States has seen with dissatisfaction

officers of the General Government taking on various occasions
active parts in elections of the public functionaries, whether of the
General or of the State Governments. Freedom of elections being
essential to the mutual independence of governments and of the
different branches of the same government, so vitally cherished by
most of our constitutions, it is deemed improper for officers
depending on the Executive of the Union to attempt to control or
influence the free exercise of the elective right. Thus 1 am instructed,
therefore, to notify to all officers within my Department holding their
appointments under the authority of the President directly, and to
desire them to notify to all subordinate to them. The right of any
officer to give his vote at elections as a qualified citizen is not meant
to be restrained, nor, however, given, shall it have any effect to his
prejudice; but it is expected that he will not attempt to influence the
votes of others nor take any part in the business of electioneering,
that being deemed inconsistent with the spirit of the Constitution and
his duties to it.

Issued by the heads of the executive departments, at the direction
of President Thomas Jefferson, shortly after March 4. 1801. 1

* * * *

Circular
Department of State,

March 20, 1841

Sir: The President is of opinion that it is a great abuse to bring the
patronage of the General Government into conflict with the freedom
of elections, and that this abuse ought to be corrected wherever it may

APPENDIX B

EXECUTIVE AND DEPARTMENTAL ORDERS
FORBIDDING POLITICAL ACTIVITY

98Richardson. Messages of the Presidents
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have been permitted to exist, and to be prevented for the future
He therefore directs that information be given to all officers and

agents in your department of the public service that partisan
interference in popular elections, whether of State officers or officers
of this Government, and for whomsoever or against whomsoever it
may be exercised, or the payment of any contribution or assessment
on salaries, or official compensation for party or election purposes,
will be regarded by him as cause of removal.

It is not intended that any officer shall be restrained in the free and
proper expression and maintenance of his opinions respecting
men or public measures, or in the exercise to the fullest degree of the
constitutional right of suffrage. But persons employed under the
Government and paid for their services out of the public Treasury are
not expected to take an active or officious part in attempts to
influence the minds or votes of others, such conduct being deemed
inconsistent with the spirit of the Constitution and the duties of
public agents acting under it; and the President is resolved, so far as
depends Upon him, that while the exercise of the elective franchise by
the people shall be free from undue influences of official station and
authority, opinion shall also be free among the officers and agents of
the Government.

The President wishes it further to be announced and distinctly
understood that from all collecting and disbursing officers promp-
titude in rendering accounts and entire punctuality in paying balances
will be rigorously exacted. In his opinion it is time to return in this
respect to the early practice of the Government, and to hold any
degree of delinquency on the part of those intrusted with the public
money just cause of immediate removal. He deems the severe
observance of this rule to be essential to the public service, as every
dollar lost to the Treasury by unfaithfulness in office creates a
necessity for a new charge upon the people.

1 have the honor to be, sir, your obedient servant.
Daniel Webster k

Issued by Webster, as Secretary of State, at the direction or
President William Henry Harrison. 1

* * � �

1. Richardson. Messages of the Presidents, v. IV, p. 52,
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Executive Mansion
Washington, June 22, 1877

Sir: 1 desire to call your attention to the following paragraph in a
letter addressed by me to the Secretary of the Treasury on the
conduct to be observed by officers of the General Government in
relation to the elections;

No officer should be required or permitted to take part
in the management of political organizations, caucuses,
conventions, or election campaigns. Their right to vote and
to express their view on public questions, either orally or
through the press, is not denied, provided it does not
interfere with the discharge of their official duties. No
assessment for political purposes on officers or subor-
dinates should be allowed.

This rule is applicable to every department of the civil service. It
should be understood by every officer of the General Government
that he is expected to conform his conduct to its requirements.

Very respectfully,
R.B. Hayes

� * �

Addressed to Federal officers generally.

I deem this a proper time to especially warn all subordinates in the
several Departments and all officeholders under the General
Government against the use of their official positions in attempts to
control political movements in their localities.

Officeholders are the agents of the people, not their masters. Not
only is their time and labor due to the Government, but they should
scrupulously avoid in their political action, as well as in the discharge
of their official duty, offending by a display of obtrusive partisanship
their neighbors who have relations with them as public officials.

They should also constantly remember that their party friends from
whom they have received preferment have not invested them with the
power of arbitrarily managing their political affairs. They have no

To the Heads of Departments in the Service of the Genera
Government:

1. Richardson, Messages of the Presidents, vol. VII, p. 450.
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right as officeholders to dictate the political action of their parly
associates or to throttle freedom of action within party lines by
methods and practices which pervert every useful and justifiable
purpose of party organization.

The influence of Federal officeholders should not be fell in the
manipulation of political primary meetings and nominating conven-
tions. The use by these officials of their positions to compass their
selection as delegates to political conventions is indecent and unfair;
and proper regard for the proprieties and requirements of official
place will also prevent their assuming the active conduct of political*
campaigns.

Individual interest and activity in political affairs are by no means
condemned. Officeholders are neither disfranchised nor forbidden the
exercise of political privileges, but their privileges are not enlarged
nor is their duty to party increased to pernicious activity by
officeholding.

A just discrimination in this regard between the things a citizen
may properly do and the purposes for which a public office should
not be used is easy in the light of a correct appreciation of the relation
between the people and those intrusted with official place and a
consideration of the necessity under our form of government of
political action free from official coercion.

You are requested to communicate the substance of these views to
those for whose guidance they are intended.

Grover Cleveland
Executive Mansion

Washington, July 14. 1886 1
� * * *

In 1907, President Theodore Roosevelt added by executive order
the following Civil Service Rule:

Rule I. No person in the executive civil service shall use
his official authority or influence for the purpose of
interfering with an election or affecting the results thereof.
Persons who by the provisions of these rules are in the
competition classified service, while retaining the right to

vote as they please and to express privately their opinions
on political subjects shall take no active part in political
management or in political campaigns.

dents, vol. VIII, p. 494ta\
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APPENDIX C
OPINION OF THE ATTORNEY GENERAL

OCTOBER 27, 1964

contribution by a state, county or municipal employee to apolitical
committee legally constituted in behalf of incumbent office
holders does not violate the provisions of G. L. c. 55, s. 13.

October 27, 1964.
HON. ALFRED A. GARDNER. Chairman, Massachusetts Crime Commission.

DEAR MR. GARDNER; I have received your letter of October
23, 1964, wherein you refer to the $lOO contribution made by you to
the current campaign of the incumbent Attorney General. You have
requested an advisory opinion as to whether such a contribution
violates the provisions of G.L. c. 55, s. 13 a section of the so-called
“Corrupt Practices Act.” This law is an old one. Some of its
provisions are ambiguous. Since its provisions affect an enormous
number of state, county and municipal officials and employees, it is
important that the statute’s language, intent and history be carefully
examined.

General Laws, Chapter 55, s. 13, provides as follows;
“No officer, clerk, or other person in the service of the

commonwealth or of any county, city or town shall, directly or
indirectly, give or deliver to an officer, clerk or person in said service,
or to any councillor, member of the general court, alderman,
councilman or commissioner, any money or other valuable thing on
account of, or to be applied to, the promotion of any political object
v/hatever.

“Nothing in this section shall be construed to prevent any person
olding elective public office from contributing to a candidate or to
n elected or nonelected political committee.
“Violation of any provision of this section shall be punished by a

I ne of not less than one hundred nor more than one thousand
dollars.” (Emphasis supplied.)

The first paragraph of s. 13, therefore, prohibits the giving of
political contributions to certain specified persons in the state, county
or municipal service.

The second paragraph, added in 1954, limits the first by providing
that any person holding elective public office may lawfully contribute
to any candidate or to any elected or non-elected political committee.
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This is the only reference to a political committee in s. 13.
The third paragraph provides a criminal penalty for violation of s.

13.
The first paragraph of c. 55, s. 13 became law for the first time in

1884 (c. 320, s. 9) in substantially its present form.
Political committees, and contributions to such committees, are

mentioned in our statutes for the first time some eight years later, in
Chapter 416 of the Acts of 1892. That Chapter authorized
contributions to political committees, and provided for the selection
of a treasurer for every such committee. Accounts of receipts
expenditures were required to be kept and filed. The Legislature did
not amend the aforementioned 1884 statute in 1892. It must therefore
be assumed that the Legislature did not intend the 1892 law to expand
the effect of the earlier statute in any way. Had the General Court
intended to prohibit gifts to political committees by a large class of
citizens it could have and undoubtedly would have expressly so
provided in the 1892 Act. or, in the alternative, by amending the 1884
statute, the precursor of c. 55, s. 13.

But, the first paragraph of c. 55, s. 13 has now been the law in this
Commonwealth for eighty years. At no time has it ever made
reference to political committees.

Chapter 55, s. 13, the section in question, is part of a more
complete statutory framework providing for the regulation of
contributions and other political activity. Accordingly, other sections
of the Corrupt Practices Act (Chapter 55 of the General Laws) may
well aid in the interpretation of s. 13.

Section 6 of Chapter 55 regulates receipts and disbursements of
political contributions, and provides in part:

“...any individual may make campaign contributions to candidates
on non-elected political committees; provided, that the aggregate of
all such contributions for the benefits of any one candidate and the
non-elected political committees organized on such candidate’s behalf
shall not exceed in any one calendar year the sum of three thousand
dollars ”

»|
This section was reconsidered by the General Court and

as recently as the year 1962. Had the Legislature desired to restrict the
general authorization of gifts to political committees, such language
could easily have been expressly included.

Chapter 55, s. 11, which specifically mentions contributions lot
political purposes of any candidate or of any political committee,
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prohibits the solicitation or receipt of political contributions by
persons in the public service, but exempts from these provisions all
elected officers.

Chapter 55, s. 14 provides: “No person in the public service shall,
for that reason, be under obligation to contribute to any political
fund, or to render any political service, and shall not be removed or
otherwise prejudiced for refusing to do so.” Violation is a criminal
offense.

A similar provision protecting officers and employees from
retaliation for failure to contribute is to be found in s. 15.

The question that must be resolved in whether a state, county or
political employee can lawfully make a political contribution to a
legally constituted political committee.

In order to resolve this question, it is necessary to determine the
legislative intent not only at the time Chapter 55, s. 13 was first
enacted in 1884, but also at the subsequent times at which this statute
has been examined and amended by the General Court.

In my opinion the Legislature, in the sections mentioned above,
clearly intended to protect, and did protect, state, county and
municipal officers and employees from coercion in so far as the
solicitation, contribution and receipt of political funds are concerned.
There can be no question that s. 13 of c. 55 was written into law to
protect public employees from political exploitation including
coercion, intimidation, political blackmail or “kickbacks”.

The question may well be raised as to what protection the
Legislature has provided in so far as possible coercion or
intimidation by a public official of state, county or municipal
officers or employees in order to compel political contributions to
legally constituted political committees is concerned.

T he Legislature has considered this problem, and has enacted ss. 14
and 15 of Chapter 55, which sections protect the officer or employee
from retaliation for failure to make such political contributions.

It is significant that s. 6 of Chapter 55 specifically provides that any
individual may contribute to a non-elected political committee
organized on behalf of a candidate. The language of this section is
unqualified, clear and unambiguous.

There are some two hundred two thousand, three hundred
(202,300) state, county and municipal employees in Massachusetts as
of September, 1964. according to the Massachusetts Division of
Employment Security.
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If the Legislature had intended to make a special class of these
employees if the Legislature had intended to prohibit campaign
contributions from them to legally constittuted political committees

it would have written such a prohibition into our law with
unmistakable clarity.

The Legislature has not done so. And in my opinion there is a
serious question as to the constitutionality ofany act that would deny
such a right to citizens solely on the basis ofemployment in the public
service.

The first paragraph of s. 13 of Chapter 55 restricts gifts “to ani

officer, clerk or person in said service” only. The paragraph fails to
include any reference to gifts to legally constituted political
committees. The fact that the second paragraph mentions con-
tributions to political committees demonstrates that the members of
the General Court had such committees in mind when considering the
statute in 1954, and could easily have included them within the
prohibitions of the first paragraph. Failure to do so must be
construed as a legislative determination that gifts to political
committees were to be exempted from the provisions of s. 13, Chapter
55.

One section of a law cannot be construed in such a way as to render
other equally valid sections meaningless. As has been stated, ss. 14
and 15 of Chapter 55 were written into law with the clear purpose of
protecting those in the public service from pressure for contributions
by their employers or appointing authorities.

These provisions of law would be manifestly unnecessary were s. 13
of Chapter 55 to be interpreted as a blanket prohibition against all
political gifts by state, county and municipal employees. Rather, it
appears that the Legislature intended that certain gifts, such as those
to political committees, be permitted and consequently enacted ss. 14
and 15 of Chapter 55 in order to shield employees from official
retaliation for failure to contribute.

Section 13 of Chapter 55 does not prohibit gifts to political
committees with the clarity required of a penal statute. I am well,
aware that the statute states that none of the specified persons shall!
give directly or indirectly to an officer, clerk or person in said service.
The words “directly or indirectly” in my opinion are intended to refer
to the mechanics of making the gift. The fact that the Legislature
placed the words “directly or indirectly” immediately prior to the
words “give or deliver” demonstrates that the former words apply to
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the act of giving alone. It prohibits state employees from contributing
to a public office holder personally or to a public office holder
through an intermediary. It is not intended to prohibit the receipt of
gifts by political committees which are, by law, required to keep
detailed records and to report their receipts and disbursements to the
Secretary of the Commonwealth where they become a matter of
public record.

Political contributions to political candidates and on behalf of
political causes are important to our system of government, providing
the opportunity by which the private citizen can exercise his right to
work for good and responsible government. Persons in the public
service are especially sensitive to the necessity of financial support of
the political parties and candidates of their choice.

In my opinion the General Court never intended to enact a law
which would make it a criminal offense to contribute to political
committees legally constituted in behall of incumbent office holders,
while permitting contributions to all other candidates. It would be
arbitrary to make a distinction between gifts made by persons in
public service for the purpose of re-electing an incumbent public
official, and gifts made by the same employees to the incumbent
official’s opponent. On the basis of the statutory language I do not
find that the General Court has made such a distinction.

Section 13 of Chapter 55 of the General Laws is a penal statute
which must be construed strictly. Its provisions cannot be extended
by mere implication.

Commonwealth v. Paccia, 338 Mass. 4, 6.
Luslwerk v. Lytrol, Inc., 344 Mass. 647, 653

As our General Court has reviewed, re-studied and amended the
Massachusetts Corrupt Practices Act, it has undoubtedly been
mindful of the federal government’s experience in this field. The so-
called “Hatch Act” (U.S.C.A., Title 5, Sect. I IBi, et seq.) which has
been in effect since 1939 permits federal employees to make voluntary
contributions to regularly constituted political organizations.

For the reasons I have set forth at some length I therelore advise
you that it is my considered opinion that your contribution of $lOO to
the political campaign of the incumbent Attorney General is not a
violation of Chapter 55, s. 13 of the Massachusetts General Laws.

Verv trulv yours

EDWARD W. BROOKT
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“S. 733.1.1 Permissible activities.
“(a) All employees are free to engage in political activity to the

widest extent consistent with the restrictions imposed by law and
subpart. Each employee retains the right to

“(1) Register and vote in any election;
“(2) Express his opinion as an individual privately and publicly on

political subjects and candidates;
“(3) Display a political picture, sticker, badge, or button;
“(4) Participate in the nonpartisan activities of a civic, community,

social, labor, or professional organization, or of a similar organiza-
tion;

“(5) Be a member of a political party or other political
organization and participate in its activities to the extent consistent
with law;

“(6) Attend a political convention, rally, fund-raising function; or
other political gathering;

“(7) Sign a political petition as an individual;
“(8) Make a financial contribution to a political party or

organization;
“(9) Take an active part, as an independent candidate, or in

support of an independent candidate, in a partisan election covered
by S. 733.124;

“(10) Take an active part, as a candidate, or in support of a
candidate, in a nonpartisan election;

“(11) Be politically active in connection with a question which is
not specifically identified with a political party, such as a
constitutional amendment, referendum, approval of a municipals
ordinance or any other question or issue of a similar character; W

“(12) Serve as an election judge or clerk, or in a similar position to
perform nonpartisan duties as prescribed by State or local law; and

“(13) Otherwise participate fully in public affairs, except as
prohibited by law, in a manner which does not materially

APPENDIX D

CODE OF FEDERAL REGULATIONS RELATIVE
TO FEDERAL EMPLOYEE POLITICAL PARTICIPATION

PERMISSIBLE ACTIVITIES
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compromise his efficiency or integrity as an employee or the
neutrality, efficiency, or integrity of his agency.

“(b) Paragraph (a) of this section does not authorize an employee
to engage in political activity in violation of law, while on duty, or
while in a uniform that identifies him as an employee. The head of an
agency may prohibit or limit the participation of an employee or class
of employees of his agency in an activity permitted by paragraph (a)
of this section, if participation in the activity would interfere with the
efficient performance of official duties, or create a conflict or
apparent convlict of interests.

“S. 733.121 Use of official authority; prohibition
“An employee may not use his official authority or influence for the

purpose of interfering with or affecting the result of an election.
“S. 733.122 Political management and political campaigning;
prohibitions.

“(a) An employee may not take an active part in political
management or in a political campaign, except as permitted by this
sub part.

“(b) Activities prohibited by paragraph (a) of this section include
but are not limited to

“(1) Serving as an officer of a political party, a member of a
National, State, or local committee of a political party, an officer or
member of a committee of a partisan political club, or being a
candidate for any of these positions;

“(2) Organizing or reorganizing a political party organization or
political club;

“(3) Directly or indirectly soliciting, receiving, collecting, han-
dling, disbursing, or accounting for assessments, contributions, or
other funds for a partisan political purpose;

“(4) Organizing, selling tickets to, promoting, or actively par-
ticipating in a fund-raising activity of a partisan candidate, political
party, or political club;

“(5) Taking an active part in managing the political campaign of a
partisan candidate for public office or political party office;

“(6) Becoming a partisan candidate for, or campaigning for, an
elective public office;

“PROHIBITED ACTIVITIES
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“(7) Soliciting votes in support of or in opposition to a partisan
candidate for public office or political party office;

“(8) Acting as recorder, watcher, challenger, or similar officer at
the polls on behalf of a political party or partisan candidate;

“(9) Driving voters to the polls on behalf of a political party or
partisan candidate;

“(10) Endorsing or opposing a partisan candidate for public office
or political party office in a political advertisement, a broadcast,
campaign literature, or similar material;

“(II) Serving as a delegate, alternate, or proxy to a political party
convention;

“(12) Addressing a convention, caucus, rally, or similar gathering
of a political party in support of or in opposition to a partisan
candidate for public office or political party office; and

“(13) Initiating or circulating a partisan nominating petition.
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