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The Special Commission on Medical Professional Liability
Insurance was established pursuant to section 12 of Chapter 362 of
the Acts of 1975.

Early in 1975, for reasons that are still uncertain, a crisis arose in
Massachusetts medical professional liability insurance. Following
what was, at the time, a growing national trend, a number of
insurance companies announced plans to withdraw from the
malpractice insurance market, thus making coverage unavailable to
many physicians in the Commonwealth. Further, for those health
care providers able to secure such coverage, the likely premium could
have been prohibitively high. A serious threat to the Com-
monwealth’s health care delivery system was inevitable unless strong
legislative action was forthcoming. In June of 1975, the General
Court responded and passed Chapter 362 of the Acts of 1975.

The immediate objective of Chapter 362 was to guarantee the
availability of medical malpractice insurance in the Commonwealth
which was accomplished by the establishment of a Joint Un-
derwriting Association (JUA). The enactment of the JUA was
particularly timely since it was authorized days before the
Commonwealth’s major malpractice insurer was scheduled to leave
the market. In its other sections, Chapter 362 authorizes direct
control over the malpractice rating mechanism by requiring the
Commissioner of Insurance to fix and establish medical malpractice
insurance rates. The Chapter also provides for stricter controls on
medical practice with the new Board of Registration and Discipline in
Medicine. It reforms the medical malpractice tort system by reducing
the statute of limitations for minors, eliminating the ad damnum
clause and requiring all medical malpractice cases to be screened by
Medical Malpractice Tribunals within the Superior Court. Finally,
section 10 of Chapter 362 establishes a Special Commission on
Medical Malpractice to investigate and study the medical
professional liability problem in Massachusetts and to monitor the
implementation of the entire Chapter. (A copy of Chapter 362 is
attached and marked Exhibit B.)

The Special Commission is filing this report to document the
developments of the preceding year in the Commonwealth’s medical
malpractice system. The Commission has spent the major amount of

INTRODUCTION
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its time and effort in 1976 in monitoring the effectiveness of Chapter
362. The bulk of this report, thus, is an analysis of the implementa-
tion of the Legislature’s intent in enacting Chapter 362. We consider
this analysis to be a major component of the Commission’s long-
range study which is outlined, along with the Commission’s interim
recommendations, in the Conclusion to this report.
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Insurance Availability: Joint Underwriting Association

The major impetus to legislative reform of the Massachusetts
medical malpractice system was the lack of availability of insurance
to the Commonwealth’s physicians in early 1975. In order to
guarantee the continued availability of insurance, the Joint
Underwriting Association was mandated by Section 6 of Chapter 362

f|to provide insurance for health care providers unable to obtain
insurance in the open market. The J.U.A. consists of all casualty
insurance companies transacting business in Massachusetts. It was
established as a temporary mechanism to provide insurance.

The J.U.A. insures approximately 8,869 physicians and surgeons
and 115 hospitals consisting of 20,696 beds. In the period between its
inception, July 1, 1975 and November 1, 1976, 325 claims have been
filed, 32 cases have been brought to suit, 51 cases have been settled
and 11 cases have gone before tribunals. Of these last 11 cases (which
were initiated since the tribunals became effective on January I,
1976), 5 were found for the plaintiff and 6 for the defendant health
care provider. Between January 1 and November 1, 1976, the J.U.A.
wrote $27.8 million in premiums for an earned premium of $22.2
million. This compares with $12.1 million loss, $6.2 million incurred
loss expense and $4.1 million incurred expense.

When it passed Chapter 362 the Legislature did not intend the
J.U.A. to become the exclusive source of medical malpractice
insurance in the Commonwealth. However, the facts indicate that the
J.U.A. has become the only source of medical malpractice insurance
for the Commonwealth’s physicians and hospitals. This was verified
when the Special Commission held a public hearing on the subject on
March 7, 1976. The Commission heard testimony from represen-
tatives of the J.U.A. and the insurance industry. The unanimous
opinion of all present was that the J.U.A. has indeed become the
exclusive source of medical malpractice insurance for Massachusetts

*physicians and hospitals. The Commission found that all major
private insurance carriers have withdrawn from the Massachusetts
medical malpractice insurance market.

According to the presentations at the March hearings the Special
Commission considers it highly unlikely that medical malpractice
insurance will be available from any other source when the J.U.A. is
dissolved under the terms of Chapter 362 on December 31, 1977. The
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insurance industry states that they cannot foresee their participa-
tion in the medical insurance market so long as the
Legislature, in their view, denies them freedom of underwriting and
pricing. Specifically, they oppose the Chapter 362 requirement that
insurance companies must offer policies on both a claims made and
occurence basis. Secondly, the industry objects to the requirement
that insurance rates should be fixed and established by the
Commissioner of Insurance.

Based on the information we have been able to gather, the Special
Commission is of the opinion that the medical malpractice insurance
situation remains delicate. Without strong regulations, especially
with regard to rate-making procedures, the conditions of crisis which
emerged in 1975 may again arise. Although we do not believe that one
facility, such as the J.U.A., should be the exclusive source of
insurance, we do believe that it is imperative that a mechanism exist
which can supply insurance yet be subject to strong regulations.
Given these beliefs and given the fact that, unless the J.U.A. is
continued, it is likely that no malpractice insurance will be available
on January 1, 1978, the Commission sees little alternative to the
following course of action.

Recommendation: The Special Commission recommends
that the tenure of the Joint Underwriting Association be
extended by the General Court for an additional two years,
leaving an expiration date of December 31, 1979. (See
Appendix A.)

Since the crisis of 1975 several groups of health care providers have
begun investigating the feasibility of establishing their own insurance
mechanisms independent of the J.U.A. and the existing commercial
carriers. To date, the Massachusetts Medical Society and several)
groups of hospitals have expressed interest in the self-insurance
concept. The Harvard Affiliated Teaching Hospitals were the first to
embark upon this venture. They established their own “captive
insurance company” on the Grand Cayman Island to provide
insurance for member hospitals and their associated doctors. The
Harvard group felt that the increase in medical malpractice rates they

Insurance Availability: Self-Insurance
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were forced to pay in the recent past bore no relation to the level of
claims being reported against their own institutions.

According to the prologue of Crisis Malpractiensis, the final report
of the Malpractice Project Committee of the Council of Directors of
the Harvard Affiliated Teaching Hospitals,

■ • institutions which maintain rigorous procedures to
review and modify standards of practice, promote a higher
level of practice than that extant in institutions which are
more casual in their approach to peer review and other
standard setting procedures. We believe that this quality of
practice translated directly into a lower level of valid,
sustainable malpractice claims than found in the country,
the Commonwealth, and even the city.”

This Commission intends to analyze the experience of the Harvard
Affiliated Hospitals in medical malpractice with special attention to
the rigorous procedures used by Harvard to guarantee quality health
care to its patients. Obviously, such a study could benefit the
remaining hospitals which because of their size are unable to self-
insure and must purchase uniformly rated commercial insurance. It
could also serve to assist these hospitals in formulating their own self-
insurance groups.

At this point, still in the early stages of its study, the Commission
would like to express one reservation about the direction which is
being taken in self-insurance of providers.

Recommendation: The Special Commission urges that
self-insurance groups make every effort to establish their
carrier mechanisms within the boundaries of the Com-
monwealth.
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Under Chapter 362 the Legislature established a new Board of
Registration and Discipline in Medicine, with broad powers to police
the medical profession. The Board, consisting of five physicians and
two public members, is mandated by the Legislature to license
physicians, establish a program of re-registration every two years and
discipline physicians found in violation of the laws and regulations
governing the practice of medicine, including gross incompetence,
gross negligence on a particular occasion or negligence on repealed
occasions. The Board is assisted by a professional staff of an
executive secretary and two investigators.

Since its establishment on January 1, 1976, the Board has been
working in two major areas. With the help of the Attorney General’s
office, the Board’s first task was the development of rules and
regulations governing the prosecution of errant doctors. It is now
engaged in preparations to extend the rules and regulations to cover
such areas as continuing medical education, the practice of
acupuncture and the issuance of restricted licenses to individuals who
are not competent to practice in all fields of medicine.

The Board’s other major activity has been to process the
approximately 220 complaints which are currently pending (including
48 cases held over from the old Board of Registration in Medicine).
Thus far, the Board has revoked the licenses of two Massachusetts
physicians, and in two cases under investigation the physicians
voluntarily resigned from practice in the Commonwealth. In
addition, five cases have been referred to the Attorney General’s
office. The Board has also issued approximately 20 Orders to Show
Cause in preparations for upcoming hearings on these pending cases.

The Special Commission became concerned about certain aspects
of the Board’s operation and formed a sub-committee to investigate
two issues the extent to which complainants or witnesses before the
Board were vulnerable to civil suit for information furnished to the
Board, and the restrictions imposed by the size of the Board’s budget. <

After a study by its sub-committee, consisting of Rep. Iris Holland, '
Chairman, Dr. Richard Gibbs, Mr. Michael O’Hare, and Mr.
Thomas Burns, the Special Commission shared the concern of the
members of the Board of Registration and Discipline that people,
especially health providers, who know of errant physicians or alleged

Board of Registration and Discipline in Medicine
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irregularities, may be unwilling to file a complaint or provide
information to the Board because of the threat of suit for slander or
libel. Even though the likelihood of a successful slander or libel suit
may be minimal, the threat of costly litigation may deter some people,
especially medical professionals, from reporting errant colleagues to
the Board.

Recommendation: The Special Commission recom-
mends that conditional immunity from civil suit be granted
to persons filing complaints or providing information to
the Board of Registration and Discipline in Medicine. This
immunity would not apply if the complaint or the
information provided was found to be malicious. (See

Finally, and more importantly, the Special Commission is
extremely concerned that the long-term success of the Board of
Registration and Discipline Medicine may be seriously impaired by
the Board’s current budgetary restrictions. Chapter 362 provided the
Board with a broad mandate which includes the licensing, re-licensing
and disciplining of physicians in the Commonwealth. The Board has
attempted to respond vigorously to its mandate and has undertaken
such projects as the development of rigorous criteria for re-licensing
of physicians which include such specifications as continuing medical
education and submission to a system of peer review. The Board
proposes to monitor physician’s services within hospitals and clinics
at the outset and, as far as possible, in private offices. Despite the
importance of these activities and their eventual benefit to the
citizens of the Commonwealth, the amount of money appropriated
for the Board for fiscal 1977 was $10,124 which is to pay the expenses
and compensation for the members of the Board. The sum of
$156,000 was appropriated as part of the budget of the Division of
Registration to provide the Board with an Executive Secretary, two
investigators, clerical assistance, and other expenses. This compares
with the Board’s estimate that $358,000 would provide an adequate
funding level. Under these limitations, the Board does not have the
funds to compensate its members for the work which is required
under the statute, nor is adequate funding available to provide the
Board with skilled professional assistance.

The Special Commission is convinced that if the legislative intent in
creating a new Board of Registration and Discipline in Medicine is to

Appendix B.)
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Recommendation: The Special Commission
recommends that an adequate funding level be provided
for the Board of Registration and Discipline in Medicine
so that it can fulfill its very important regulatory and
disciplinary responsibilities.
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Section 5 of Chapter 362 requires that every medical malpractice
case filed in court after January 1, 1976, must be heard by a Medical
Malpractice Tribunal, consisting of a Superior Court Judge, a lawyer
and a health care provider from the same field of medicine as the
defendant. The purpose of the tribunal is to screen out the frivolous
or non-meritorious cases. The tribunals do not decide liability or affix
damages. They are authorized only to determine “after a hearing
whether the evidence presented, if properly substantiated, is
sufficient to raise a legitimate question of liability appropriate for
judicial inquiry or whether the case is merely an unfortunate medical
result.” (Section 5 of Chapter 362.)

If a tribunal determines that a question of liability exists, the
plaintiff may pursue the case in the normal judicial manner, through
trial by jury in the Superior Court. On the other hand, if the tribunal
determines that there is no question of liability present, that the case
is merely an unfortunate medical result, then the plaintiff may pursue
his/her claim to a trial only upon furnishing a cash bond of $2OOO.
The bond will be used to cover defense costs (including legal fees) if
the plaintiff is unsuccessful in its trial. The bond may be reduced if the
plaintiff is indigent but it cannot be eliminated. In addition, the
decision of the tribunal is admissable in a subsequent trial.

The Special Commission has closely monitored the tribunals
during their first year of operation. The commission staff has
conducted a survey of tribunal operations, based on the list of
malpractice cases compiled by the Office of Chief Justice of the
Superior Court. Our survey is, we believe, the most thorough
treatment of the tribunals to date.

The survey reveals that in the period between January 1 and
November 14, 1976, 277 medical malpractice cases were filed in the
Commonwealth’s courts and subsequently referred to the tribunals.
The cases brought before the tribunals were resolved as follows:

111 Cases heard by tribunals. The disposition of these cases was:

42 Cases found to be sufficient. The facts in these cases
were sufficient to raise a legitimate question of liability
appropriate for further judicial inquiry

63 Casesfound to be not sufficient. Of these cases, only 15

Medical Malpractice Tribunals
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be implemented then adequate funding is essential. We fully
recognize that the reason the former Board of Registration in
Medicine failed was that it lacked sufficient funding. Chapter 362
attempted to provide adequate funding by assessing a biennial re-
registration fee of $5O on each physician and surgeon licensed in
Massachusetts. Through this mechanism, the Board generates over
$485,000 per year from doctors in the form of license fees, re-
registration fees and endorsements. Thus, funds are available to
support the activities of the Board.

The Special Commission recognizes the Commonwealth’s fiscal
problems and sympathizes with the budget-makers who have
attempted to fund the Commonwealth’s needs without new taxes.
However, we do believe that a well funded Board of Registration and
Discipline is vital to the continued guarantee of quality health care
delivery to the citizens of the Commonwealth. In this regard the
Special Commission through its sub-committee will be working
closely with the Governor’s office, the Secretariats of Consumer
Affairs and Administration and Finance in order to obtain an
adequate budget. In addition, we will work to acquaint the
Legislature of the needs of the Board of Registration and Discipline
in Medicine in its effort to carry out the mandate of the General
Court.

Recommendation: The Special Commission
recommends that an adequate funding level be provided
for the Board of Registration and Discipline in Medicine
so that it can fulfill its very important regulatory and
disciplinary responsibilities.
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Section 5 of Chapter 362 requires that every medical malpractice
case filed in court after January 1, 1976, must be heard by a Medical
Malpractice Tribunal, consisting of a Superior Court Judge, a lawyer
and a health care provider from the same field of medicine as the
defendant. The purpose of the tribunal is to screen out the frivolous
or non-meritorious cases. The tribunals do not decide liability or affix
damages. They are authorized only to determine “after a hearing
whether the evidence presented, if properly substantiated, is
sufficient to raise a legitimate question of liability appropriate for
judicial inquiry or whether the case is merely an unfortunate medical
result.” (Section 5 of Chapter 362.)

If a tribunal determines that a question of liability exists, the
plaintiff may pursue the case in the normal judicial manner, through
trial by jury in the Superior Court. On the other hand, if the tribunal
determines that there is no question of liability present, that the case
is merely an unfortunate medical result, then the plaintiff may pursue
his/her claim to a trial only upon furnishing a cash bond of $2OOO.
The bond will be used to cover defense costs (including legal fees) if
the plaintiff is unsuccessful in its trial. The bond may be reduced if the
plaintiff is indigent but it cannot be eliminated. In addition, the
decision of the tribunal is admissable in a subsequent trial.

The Special Commission has closely monitored the tribunals
during their first year of operation. The commission staff has
conducted a survey of tribunal operations, based on the list of
malpractice cases compiled by the Office of Chief Justice of the
Superior Court. Our survey is, we believe, the most thorough
treatment of the tribunals to date.

The survey reveals that in the period between January 1 and
November 14, 1976, 277 medical malpractice cases were filed in the
Commonwealth’s courts and subsequently referred to the tribunals.
The cases brought before the tribunals were resolved as follows:

111 Cases heard by tribunals. The disposition of these cases was:

42 Cases found to be sufficient. The facts in these cases
were sufficient to raise a legitimate question of liability
appropriate for further judicial inquiry

63 Casesfound to he not sufficient. Of these cases, only 15

Medical Malpractice Tribunals
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bonds were filed within the 30 day period allowed to
post the bond required for “not sufficient” cases to
proceed to a jury trial.

141 Cases awaiting tribunals.
9 Cases not requiring tribunal hearing. These cases did not fall

under the statute for various reasons.
13 Cases dismissed prior to tribunal hearing.
3 Cases Impounded.

211 Total cases referred to Medical Malpractice Tribunals.
1/1/76 11/24/76.

The complete survey results are provided, broken down by county,
in Exhibit A.

The Commission is extremely pleased with the tribunal results.
This survey indicates that close to 60% ofcases heard by the tribunals
were found to contain no liability. The importance of the tribunals is
that they offer a quick, efficient and inexpensive means to screen
medical malpractice cases, without denying claimants access to a
judicial remedy. Non-meritorious cases can be disposed of by the
courts more rapidly. These cases no longer must linger on the
crowded civil dockets for two, three or more years before being
disposed of by trial.

The Commission is particularly pleased over the prospects that the
tribunals will have a direct effect on the cost of medical malpractice
insurance. The tribunals were designed to remove, at minimal cost,
those cases which are unfortunate medical results, but involve no
negligence (and, hence, no liability) on the part of health care
providers. The survey indicates the success of the tribunals in
performing this function. To the extent that the tribunals are
successful at removing cases in their early stages, savings on insurance
costs should result, since an important portion of the premium dollar
goes to claims investigations and defense costs. In the tribunals, the
burden of proof is on the plaintiff, so defense and investigation costs
should be minimal. As a result, cases which are removed from the
courts early in the proceedings will avoid costly pre-trial proceedings
such as interrogatories, depositions and oher hearings.

6 Cases with multiple finding. In these cases, the facts
were found to be sufficient with regards to some of the
defendants and insufficient with regard to others.
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The Special Commission is aware that some confusion exists
concerning certain statutory interpretations and requirements of the
Tribunals under Section 5 of Chapter 362. Some of the important
areas to consider in 1977 are;

1. What should be the nature and scope of the tribunals hearings;
i.e., admissability of evidence, standard of proof and the role of
defense counsel.

, j 2. Should the time in which the tribunals must hold their hearings
’

be extended from 15 to 60 days?
3. Should the findings of the tribunal be admissable at trial?
4. Administrative problems.
The Special Commission has appointed a sub-committee to study

the tribunal’s problems. This sub-committee has been in contact with
the Superior Court, and intends to work with the court, bar, health
care providers, and all other interested parties in making recommen-
dations to the Legislature to ensure the continued smooth operation
of this significant reform.

*
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On the whole, the Special Commission is pleased with the effects of
Chapter 362. Although born of crisis, its impact has been to stabilize
the medical malpractice situation in Massachusetts for the immediate
future. We are nevertheless concerned about what the long-term
future holds for medical malpractice. We are well aware that the crisis
can recur and we are working, through the research of the Special
Commission, to insure that the Commonwealth becomes fully
informed in the event of renewed problems in the medical malpractice
insurance systems.

This report has outlined the findings that have resulted from the
Special Commission’s efforts to monitor the implementation of
Chapter 362. The Commission believes that any attempts made to
solve the medical malpractice problems must be based on a firm
understanding of the exact dimensions of the problem in
Massachusetts.

In order to define more closely the Massachusetts malpractice
problem, the Special Commission and its staff are designing an
extensive study of the processing and outcomes of the Com-
monwealth’s malpractice cases. As originally described in “H-4380
Interim Report of the Special Commission,” (January 8, 1976), the
basic component of this study will be a survey of court dockets to
identify and gather information about malpractice suits filed over the
past several years. Information associated with these cases will be
gathered from such sources as insurance company files, court
transcripts, plaintiffs, and attorneys. Some parts of this data will be
used to develop a statistical description of the flow and processing of
malpractice cases through the court and insurance systems. This will
provide a basic description of the operation of these systems.

In addition to the descriptive study just described, the Special
Commission will attempt to examine whether the malpractice tort-
liability system is having the desired effect or rewarding
cases. To accomplish this determination, the Commission intends to
compile histories of a fraction of the cases which it examined in its
statistical study and present the case histories to a professional panel
for review. The Commission feels that it is very important to make
this type of assessment in order to determine if the system is presently
operating to meet its avowed normative goals.

CONCLUSION
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The understanding of the malpractice system provided by these
studies will serve as the basis for further research into the causes of
the malpractice crisis and the prevention of future problems. We
intend to use this data to study proposed changes in the existing tort-
liability system, and to evaluate alternatives to that system.

Not only does the Commission’s legislative mandate require this,
but we believe that a study of this nature is necessary so that we may
be in position to offer well-conceived solutions to rectify the problems
we may discover in our court docket - insurance survey.

In this report, the Special Commission has outlined a rather
ambitious set of objectives for its future oversight and research
activities. However, if these objectives are met, we feel that the
importance of the findings will not be confined to the borders of the
Commonwealth. Because of the possibility of university, foundation
or other institutional interest in our work and because of its costly
and lengthy nature:

Recommendation: The Special Commission
recommends that the General Court enact the necessary
legislation to authorize the Commission to receive
additional funds from sources other than the Treasury of
the Commonwealth for the purpose of furthering its
research and oversight activities. (See Appendix C.)

Our evaluation of the Commonwealth’s alternatives in medical
malpractice insurance will be costly and difficult to conduct. In these
efforts we respectfully solicit the active cooperation and assistance of
all concerned parties. We believe that appropriate resolution of this
problem is vitally important to the health and well-being of all
citizens of the Commonwealth.

Respectfully submitted by the
Special Commission on Medical Professional

Liability Insurance
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The Honorable Daniel J. Foley, Chairman
Special Commission on Medical Malpractice
Room 407
State House
Boston, Massachusetts 02113

Re: Annual Report of the Special Commission

Dear Mr. Chairman,

In reference to the above-captioned report, as it was discussed in
draft form at the Special Commission meeting of January 4, 1977, I
respectfully submit the following comments.

Absent comprehensive recommendations for tort law reform to the
medical malpractice compensation system, I cannot endorse
legislation extending the existence of the Joint Underwriting
Association for an additional two years to December 31, 1979. The
Joint Underwriting Association was conceived as a temporary
mechanism to stabilize market conditions to allow time for the
development, enactment and implementation of comprehensive
reform of the present way in which medical injuries are compensated.
The J.U.A. is not and should not be considered as a solution, since it
does not address the root causes of the problem.

The J.U.A., as established by Chapter 362 of the Acts of 1975, is an
artificial device mandating availability of insurance coverage by the
severe restriction of marketing, underwriting and pricing prerogatives
of insurers. While it was the intention of the legislature on enactment
that the J.U.A, be non-exclusive to foster a return to a full voluntary
market, the net effect of the marketing, underwriting and pricing
restrictions imposed is that for all practical purposes it is the exclusive
market for medical malpractice insurance coverage in the Com-
monwealth.
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Ned
the

The continuation of the J.U.A. in existence, absent determ
efforts at tort reform, serves only to put off to another day
necessity to meet the problem head-on.

Respectfully,

Richard J. Underwood
Regional Vice President
American Insurance Association
Member Special Commission

on Medical Malpractice

copy: Edward J. Brennan, Jr.
Executive Director
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In the Year One Thousand Nine Hundred and Seventy-Seven

An Act relative to medical malpractice.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is, in part, to guarantee the continued
3 availability of medical malpractice insurance, therefore it is
4 hereby declared to be an emergency law, necessary for the
5 immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 13 of the General Laws is hereby
2 amended by striking out section 10, as most recently amended by
3 section 2of chapter 1099 of the acts of 1971, and inserting in place
4 thereof the following section:
5 Section 10. There shall be a board of registration and
6 discipline in medicine, in this and the following section called the
7 board, consisting of seven persons appointed by the governor,
8 who shall be residents of the commonwealth, five of whom shall
9 be physicians registered under section two of chapter one

10 hundred and twelve, or corresponding provisions of earlier laws,
11 and two of whom shall be representatives of the public, subject to
12 the provisions of section nine B. Each member of the board shall
13 serve for a term of three years.
14 No member shall be appointed to more than two consecutive
15 full terms; provided, however, a member appointed for less than a
16 full term may serve two full terms in addition to such part of a full
17 term, and a former member shall again be eligible for
18 appointment after a lapse of one or more years. Any member of
19 the board may be removed by the governor for neglect of duty,
20 misconduct, malfeasance or misfeasance in office after being
21 given a written statement of the charges against him and sufficient
22 opportunity to be heard thereon. The board shall elect from its
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23 members a chairman, vice-chairman and secretary who shall
24 serve for one year and until their successors are appointed and
25 qualified. The board shall meet at least once a month or more
26 often upon the call of the chairman at such times and places as the
27 chairman shall designate.
28 Members of the board shall, subject to appropriation, be paid
29 thirty-five dollars for each day or part thereof spent in performing
30 their duties, and shall receive their necessary traveling and other
31 expenses while engaged in the business of the board, provided
32 that the amount for expenses shall not be more than twenty
33 dollars per day, except for traveling expense which shall not be
34 more than eight cents per mile.
35 The board shall adopt, amend, and rescind such rules and
36 regulations as it deems necessary to carry out the provisions of
37 this chapter; may appoint legal counsel and such assistants as
38 may be required; may make contracts and arrangements for the
39 performance of administrative and similar services required, or
40 appropriate, in the performance of the duties of the board; and
41 may adopt and publish rules of procedure and other regulations
42 not inconsistent with other provisions of the General Laws.

SECTION 2. Chapter 112 of the General Laws is hereby
amended by striking out section 2, as most recently amended by

apter 138 of the acts of 1975, and inserting in place thereof the

5 Section 2. Applications for registration as qualified physicians,
6 signed and sworn to by the applicants, shall be made upon blanks
7 furnished by the board of registration and discipline in medicine,
8 herein and in sections three to nine A, inclusive, called the board.
9 Each applicant who shall furnish the board with satisfactory

10 proof that he is eighteen years of age or over and of good moral
11 character, that he has completed two years of premedical studies
12 in a college or university, that he has attended courses of instruc-
-13 tion for four years of not less than thirty-two school weeks in each
14 year, or courses which in the opinion of the board are equivalent
15 thereto, in one or more legally chartered medical schools and that
16 he has received the degree of doctor of medicine, or its equivalent,
17 from a legally chartered medical school in the United States or
18 commonwealth of Puerto Rico or Canada having the power to

following section:
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19 confer degrees in medicine, shall upon payment of one hundred
20 and twenty-five dollars, be examined, and, if found qualified by
21 the board, be registered as a qualified physician and entitled to a
22 certificate in testimony thereof, signed by the chairman and
23 secretary. An applicant who has received from a medical school.
24 legally chartered in a sovereign state other than the United States,
25 the commonwealth of Puerto Rico or Canada, a degree of doctor
26 of medicine or its equivalent shall be required to furnish to the
27 board such documentary evidence as the board may require that
28 his education is substantially the equivalent of that of graduates
29 of medical schools in the United States and such other evidence as
30 the board may require as to his qualifications to practice
31 medicine, and shall, unless granted an exemption by the board, be
32 required to present a Standard Certificate granted after
33 examination by the Educational Council for Foreign Medical
34 Graduates; provided, however, that an applicant who shall
35 furnish the board with satisfactory proof that he is eighteen years
36 of age or over and of good moral character, that he has completed
37 two years of premedical studies in a college or university of the
38 United States or Canada shall not be required to possess a
39 certificate by the Educational Council for Foreign Medical
40 Graduates and shall be admitted to the examination for licensure
41 if he has studied medicine in a medical school outside the United
42 States which is recognized by the World Health Organization, has
43 completed all the formal requirements for the degree correspond-
44 ing to doctor of medicine except internship and social service or
45 internship or social service, has satisfactorily completed one
46 academic year of supervised clinical training sponsored by an
47 approved medical school in the United States or Canada, and has
48 completed one year of graduate medical education in a program
49 approved by the Liaison Committee on Graduate Medical
50 Education of the American Medical Association. If the board
51 shall be satisfied as to his education and his qualifications, the
52 board shall, upon payment of one hundred and twenty-five
53 dollars by the applicant, admit him to the examination for
54 licensure.
55 An applicant failing to pass an examination satisfactory to the
56 board shall be entitled to two reexaminations within two years at
57 a meeting of the board called for the examination of applicants
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pon payment of a further fee of seventy-five dollars for each
reexamination; but two such reexaminations shall exhaust his
privilege under his original application

61 The board may without examination grant certificates of
62 registration as qualified physicians to such graduates of medical
63 schools; (1) who shall furnish with their applications satisfactory
64 proof that they have the qualifications required in the com-
-65 monwealth to entitle them to be examined and have been licensed
66 or registered upon a written examination in another state whose
67 standards, in the opinion of the board, are equivalent to those in
68 the commonwealth, or (2) who are diplomats of specialty boards
69 recognized by the American Medical Association or the
70 American Osteopathic Association; provided that any person
71 who has previously attempted unsuccessfully to secure registra-
-72 tion in the commonwealth shall be registered under the provisions
73 of this paragraph without examination only at the discretion of
74 the board. The fee for such registration without examination shall
75 be seventy-five dollars.
76 Notwithstanding any other provisions of this chapter the board
77 may without examination grant a certificate of registration as a
78 qualified physician to such person as shall furnish with his
79 application satisfactory evidence that he is; (1) a graduate of a
80 Canadian medical school and is licensed by the Medical Council
81 of Canada and by a provincial licensing authority; or (2) is
82 licensed in the commonwealth of Puerto Rico or in the province
83 of Saskatchewan in Canada upon obtaining a grade of seventy-
-84 five per cent or better in the federation licensing examination of
85 the federation of state medical boards of the United States. Any
86 person granted a certificate of registration under the provisions of
87 this paragraph shall pay a fee of seventy-five dollars.
88 The board shall require that all physicians registered in the
89 commonwealth renew their certificates of registration with the
90 board effective January the fifteenth, nineteen hundred and
91 seventy-six and at two year intervals thereafter. The renewal
92 application shall be accompanied by a fee of fifty dollars and shall
93 include the physician’s name, license, number, home address,
94 office address, his specialty or specialties, the principal setting of
95 his practice, and whether he is an active or inactive practitioner.
96 The board shall mail a renewal application to each registered
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physician sixty days prior to the renewal date. The certification of
registration of any physician who does not file a completed
renewal application together with the fee shall be automatically
revoked, but shall be revived upon completion of the renewal
process. The expenses and compensation of the board of
registration and discipline in medicine shall be paid by the
commonwealth, but said expenses and compensation shall not be
in excess of the amounts received by the commonwealth for
certificates of renewal or any registration fees under this section.

97
98
99

100
101
102
103
104
105

SECTION 3. Said chapter 112 is hereby further amended by
striking out section 5, as amended by section 12 of chapter 425 of
the acts of 1937, and inserting in place thereof the following
section:

1
2
3
4

Section 5. The board shall investigate all complaints relating
to the proper practice of medicine by any person holding a
certificate of registration under sections two to twelve A,
inclusive, or of section sixty-five so far as it relates to medicine
and report the same to the proper prosecuting officers.

5
6
7
8
9

The board may, after a hearing pursuant to chapter thirty A,
revoke, suspend, or cancel the certificate of registration, or
reprimand, censure, or otherwise discipline a physician registered
under said sections upon proof satisfactory to a majority of the
board that said physician:

10
11
12
13
14

(a) fraudulently procured said certificate of registration;15
(b) is guilty of an offense against any provision of the laws of

the commonwealth relating to the practice of medicine, or any
rule or regulations adopted thereunder;

16
17
18

(c) is guilty of gross misconduct in the practice of medicine or
of practicing medicine fraudulently, or beyond its authorized
scope, or with gross incompetence, or with gross negligence on a
particular occasion or negligence on repeated occasions;

19
20
21
22

(d) is guilty of practicing medicine while the ability to practice
is impaired by alcohol, drugs, physical disability or mental
instability;

23
24
25

(e) is guilty of being habitually drunk or being or having been
addicted to, dependent on, or a habitual user of narcotics,
barbituates, amphetamines, hallucinogens, or other drugs having
similar effects;

26
■27
28
29
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30 (f) is guilty of knowingly permitting, aiding or abetting an
31 unlicensed person to perform activities requiring a license for
32 purposes of fraud, deception or personal gain, excluding activities
33 permissible under any provision of the laws of the commonwealth
34 relative to the training of medical providers in authorized health
35 care institutions and facilities;
36 (g) is guilty of violating any rule or regulation of the board,
37 governing the practice of medicine.
38 The board shall, after proper notice and hearing, adopt rules
39 and regulations governing the practice of medicine in order to
40 promote the public health, welfare, and safety and nothing in this
41 section shall be construed to limit this general power of the board.
42 If the physician is found not guilty the board shall forthwith
43 order a dismissal of the charges and the exoneration of the
44 accused.

1 SECTION 4. Chapter 175 A of the General Laws is hereby
2 amended by inserting after section 5 the following section:
3 Section SA. The commissioner shall, annually on or before
4 December first, after due hearing and investigation, fix and
5 establish fair and reasonable classification of risks and adequate,
6 just, reasonable and nondiscriminatory premium charges on
7 claims made and occurrence basis to be used and charged by
8 companies in connection with the issue or execution of medical
9 malpractice insurance for the ensuing calendar year or any part
10 thereof. In fixing and establishing premium charges in accord-
-11 ance with the provisions of this section, the commissioner shall
12 prorate equally all charges to the insured according to actual
13 calendar days of coverage. The effective dates of procurement or
14 cancellation of insurance from insurance companies shall
15 determine the cost to the insured for each coverage on an equal
16 per diem basis established for the calendar year cost of insurance
17 policies. The commissioner shall, on or before said date, sign
18 memoranda of the classifications and premium charges fixed and
19 established by him in such form as he may prescribe and file the
20 same in his office and cause a duly certified copy of such
21 classifications and schedule of premium charges forthwith to be
22 transmitted to each company authorized to issue such policies.
23 During said calendar year, the classification and premium
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charges fixed and established by the commissioner from such
policies may be used as a maximum charge by a company issuing
such policies, however such premiums below the premiums
established by the commissioner shall be uniform for all such
classifications throughout the commonwealth. Such deviation
shall be filed with the commissioner and he shall allow such
deviation only if the commissioner finds that the premium
charges the insurer desires to use are adequate, just, reasonable
and nondiscriminatory and will not be used by the insurer as a
means of attracting only such risks as are regarded as presenting
less hazard of loss than others in the same classification. Every
application for permission to so deviate shall be filed with the
commissioner subsequent to and within thirty days of his having
filed in his office the memorandum aforesaid and shall specify the
basis thereof and shall be accompanied by the data upon which
the applicant relies. The commissioner shall then set the time
and the place for a hearing on such applications at which the
applicant may be heard and shall give the applicant not less than
ten days written notice thereof. The time so established for the
hearing shall not be later than thirty days after receipt by the
commissioner of the application. If the commissioner finds that
the deviation is justified and the resulting premium charges satisfy
the requirements of this section, he shall issue an order permitting
the deviation to be used by the applicant for the ensuing calendar
year beginning January first.

24
25
26
77

28
29
30
31
32

33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49 In fixing and establishing the charges, as provided in this

section, the commissioner shall take into account investment
income and potential income from unearned premiums, loss
reserves and all cash flows.

50
51
52

No company shall be authorized to issue a policy of medical
malpractice insurance unless it makes a mandatory offer to issue
to the purchaser of such a policy, at his election, coverage on
either a claims made or occurrence basis.

53

54
55
56

The commissioner may make, and at any time, alter or amend,
reasonable rules and regulations to facilitate the operation of this
section and enforce the application of the classifications and
premium charges fixed and established by him, and to govern
hearings and investigations under this section. The commissioner
may at any time require any company to file with him such data,

57
58
59
60
61
62
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63 statistics, schedules or information as he may deem proper or
64 necessary to enable him to fix and establish or secure and
65 maintain fair and reasonable classifications ofrisks and adequate,
66 just, reasonable and nondiscriminatory premium charges for such
67 policies. Every company selling medical malpractice insurance
68 coverage in the commonwealth shall file with the commissioner
69 complete financial records showing the amount of profit or loss
70 made on every classification of medical malpractice insurance
71 during the previous year, and shall also file records showing
72 profits from investment income including investment income on
73 net realized capital gains and loss reserves and unearned
74 premiums. The commissioner may issue such orders as he finds
75 proper, expedient or necessary to enforce and administer the
76 provisions of this section, to secure compliance with any rules or
77 regulations made thereunder, and to enforce coherence to the
78 classifications and premium charges fixed and established by him.
79 The supreme judicial court for the county of Suffolk shall have
80 jurisdiction upon the complaints of the commissioner and upon a
81 summary hearing, to enforce all lawful orders of the com-
-82 missioner. Memoranda of all actions, orders, findings and
83 decisions of the commissioner shall be signed by him and filed in
84 his office as public records open to public inspection.
85 Any person or company aggrieved by any action, order, finding
86 or decision of the commissioner under this section may, within
87 twenty days from the filing of such memorandum thereof in his
88 office, file a complaint in the supreme judicial court for the
89 county of Suffolk for a review of such action, order, finding or
90 decision. An order of notice returnable not later than seven days
91 from the filing of such complaint shall forthwith issue and be
92 served upon the commissioner. Within ten days after the return of
93 said order of notice, the complaint shall be assigned for a speedy
94 and summary hearing on the merits. The action, order, finding or
95 decision of the commissioner shall remain in full force and effect
96 pending the final decision of the court unless the court or a justice
97 thereof after notice to the commissioner shall by a special order
98 otherwise direct. The court shall have jurisdiction to modify,
99 amend, annul, reverse or affirm such action, order, finding or
100 decision, shall review all questions of fact and of law involved
101 therein and may make any appropriate judgment. The decision of
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the court shall be final and conclusive on the parties. The court
may make such order as to costs as it deems equitable. The court
shall make such rules or orders as it deems proper, governing
proceedings under this section to secure prompt and speedy
hearings and to expedite final decisions thereon.

102
103
104
105
106

If, for any reason, classification of risks and premium charges
fixed and established as aforesaid on or before December first in
any year for the ensuing calendar year are not effective for the
said year, the classifications of risks and premium charges in
effect for the then calendar year shall remain in full force and
effect and shall be used and charged in connection with the issue
of medical malpractice insurance policies for said ensuing
calendar year until classifications of risks and premium charges
for said ensuing calendar year are finally fixed and established.
Classifications of risks and premium charges when finally fixed
and established for said ensuing calendar year shall become
effective as of January first of said year, and all premium charges
affected by any change thereby made which have been paid or
incurred prior to the time when such charges are finally fixed and
established shall be adjusted in accordance with such change, as
of said January first.

107
108
109
no
11l
112
113
114
115
116
117
118
119
120
121
122

Every mutual company issuing medical malpractice insurance
policies shall constitute such policies as a separate class of
business for the purpose of paying dividends. Any dividends on
such policies shall be declared on the profits of the company from
said class of business.

123
124
125
126
127

Insurance companies shall, at the option of the insured, accept
payment of medical malpractice insurance premiums in in-
stallments under plans, rates and charges approved by the
commissioner, after such notice as shall be prescribed by the
commissioner and after public hearing thereof, provided,
however, that each insurance company shall offer at least one
installment payment plan for each policy which either gives the
insured the option to pay the annual premium in a minimum of
six monthly installments or gives the insured the option to pay the
annual premium in four quarterly installments.

128
129
130
131
132
133
134
135
136
137
138 Effective sixty days after the inception of a medical malpractice

insurance contract no notice of intention to terminate the
contract or, if the contract is a renewal, no notice of intention not

139
140
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to renew the contract shall be effective unless the insurer at least
ninety days prior to the effective date of such cancellation or the
end of the contract period, as the case may be, mails or delivers to
the insured at the address shown on the policy such notice of
cancellation or intention not to renew except where the
cancellation is for nonpayment of premium, or where the insured
has lost his license to practice medicine, or if the insured is a
hospital, no longer possesses a valid operating certificate.

141
142
143
144
145
146
147
148

For the purposes of this section, a medical malpractice
insurance contract shall mean an insurance contract covering
liability arising out of the practice of medicine by a duly licensed
physician or the operation of a duly certified hospital with respect
to the treatment of patients, including all acts of its agents and
employees.

149
150
151
152
153
154

SECTION 5. Chapter 231 of the General Laws is hereby
amended by inserting after section 60A the following four
sections:

1
2
3

Section 608. Every action for malpractice, error or mistake
against a provider of health care shall be heard by a tribunal
consisting of a single justice of the superior court, a physician
licensed to practice medicine in the commonwealth under the
provisions of section two of chapter one hundred and twelve and
an attorney authorized to practice law in the commonwealth, at
which hearing the plaintiff shall present an offer of proof and said
tribunal shall determine if the evidence presented if properly
substantiated is sufficient to raise a legitimate question of liability
appropriate for judicial inquiry or whether the plaintiffs case is
merely an unfortunate medical result.

4
5
6
7
8
9

10
11
12
13
14

Said physician shall be selected by the single justice from a list
submitted by the Massachusetts Medical Society representing the
field of medicine in which the alleged injury occurred and licensed
to practice medicine and surgery in the commonwealth under the
provisions of section two of chapter one hundred and twelve. The
list submitted to the single justice shall consist only of physicians
who practice medicine outside the county where the defendant
practices or resides or if the defendant is a medical institution or
facility outside the county where said institution or facility is
located. The attorney shall be selected by the single justice from a

15
16
17
18
19
20
21
22
23
24
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list submitted by the Massachusetts Bar Association. The
attorney and physician shall, subject to appropriation, each be
compensated in the amount of fifty dollars.

25
26
27

Where the action of malpractice is brought against a provider
of health care not a physician, the physician’s position on the
tribunal shall be replaced by a representative of that field of
medicine in which the alleged tort or breach of contract occurred,
as selected by the superior court justice in a manner he determines
fair and equitable.

28
29
30
31
32
33
34 Where there are codefendants representing more than one field

of health care the superior court justice shall determine in his
discretion who shall represent the health care field on the
tribunal.

35
36
37
38 Each such action for malpractice shall be heard by said tribunal

within fifteen days after the defendant’s answer has been filed.
Substantial evidence shall mean such evidence as a reasonable
person might accept as adequate to support a conclusion.’
Admissible evidence shall include, but not be limited to, hospital
and medical records, nurses’ notes, x-rays and other records kept
in the usual course of the practice of the health care provider
without the necessity for other identification or authentication,
statements of fact or opinion on a subject contained in a
published treatise, periodical, book or pamphlet or statements by
experts without the necessity of such experts appearing at said
hearing. The tribunal may upon the application of either party or
upon its own decision summon or subpoena any such records or
individuals to substantiate or clarify any evidence which has been
presented before it and may appoint an impartial and qualified
physician or surgeon or other related professional person or
expert to conduct any necessary professional or expert examina-
tion of the claimant or relevant evidentiary matter and to report
or to testify as a witness thereto. Such a witness shall be allowed
traveling expenses and a reasonable fee to be fixed by the tribunal
which shall be assessed as costs. The testimony ot said witness
and the decision of the tribunal shall be admissible as evidence at
a trial.

39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61 If a finding is made for the defendant the plaintiff may pursue

the claim through the usual judicial process only upon filing bond
in the amount of two thousand dollars secured by cash or its

62
63
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equivalent with the clerk of the court in which the case is pending,
payable to the defendant for costs assessed, including witness and
experts fees and attorneys fees if the plaintiff does not prevail in
the final judgment. Said single justice may, within his discretion,
increase the amount of the bond required to be filed. If said bond
is not posted within thirty days of the tribunal’s finding the action
shall be dismissed. Upon motion filed by the plaintiff, and a
determination by the court that the plaintiff is indigent said
justice may reduce the amount of the bond but may not eliminate
the requirement thereof.

64
65
66
67
68
69
70
71
79

73
For the purposes of this section, a provider of health care shall

mean a person, corporation, facility or institution licensed by the
commonwealth to provide health care or professional services as
a physician, hospital, clinic or nursing home, dentist, registered or
licensed nurse, optometrist, podiatrist, chiropractor, physical
therapist or psychologist, or an officer, employee or agent thereof
acting in the course and scope of his employment.

74
75
76
77
78
79
80

The expenses and compensation of said tribunal shall be paid
by the commonwealth, provided, however, that the pro rata
percentage of such expenses and compensation engendered by
actions brought against providers of health care registered under
chapter one hundred and twelve shall not be in excess of the
amounts received by the commonwealth for registration fees for
such providers of health care under said chapter one hundred and
twelve, less the amount expended for expenses and compensation
of the respective boards of registration of said providers of health
care under said chapter one hundred and twelve.

81
82
83
84
85
86
87
88
89
90

Section 60C. No writ or complaint for malpractice, error or
mistake against a provider of health care shall contain an ad
damnum or monetary amount claimed against such defendant.

91
92
93

Section 60D. Notwithstanding the provisions of section seven
of chapter two hundred and sixty, any claim by a minor against a
health care provider stemming from professional services or
health care rendered, whether in contract or tort, based on an
alleged act, omission or neglect shall be commenced within three
years from the date an action first occurs, except that a minor
under the full age of six years shall have until his ninth birthday in
which the action may be commenced.

94
95
96
97
98
99

100
101

Section 60E. In any civil action for malpractice, error or102
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mistake against a provider of health care where an impartial
medical examination has not been ordered at a hearing under the
provisions of section sixty B, the presiding justice at a trial may
upon the application of either party or upon his own decision
appoint an impartial and qualified physician or surgeon or other
related professional person or expert to conduct any necessary
professional or expert examination of the claimant or relevant
evidentiary matter and to report to or testify as a witness thereto.
Such a witness shall be allowed traveling expenses and a
reasonable fee to be fixed by said justice.

103
104
105
106
107
108
109
110
11l
112

1 SECTION 6. As used in this section the following words shall
2 have the following meanings:
3 “Association”, the joint underwriting association established
4 pursuant to the provisions of this section.
5 “Commissioner”, the commissioner of insurance.
6 “Health care provider”, any doctor of medicine, osteopathy.
7 optometry, dental science, podiatry, chiropractic, or a registered
8 nurse licensed under the provisions of chapter one hundred and
9 twelve of the General Laws, an intern, fellow, or medical officer

10 registered under section nine of said chapter one hundred and
11 twelve, or a certified hospital, clinic, or nursing home, and its
12 agents and employees.
13 “Medical malpractice insurance”, insurance coverage against
14 the legal liability of the insured and against loss, damage, or
15 expense incident to a claim arising out of the death or injury of
16 any person as the result of negligence or malpractice in rendering
17 professional service by any health care provider.
18 “Net direct premiums”, gross direct premiums written on
19 personal injury liability insurance written pursuant to the
20 provisions of chapter ninety and one hundred and seventy-five of
21 the General Laws including the liability component of multiple
22 paid package policies as computed by the commissioner less all
23 premiums and dividends credited or returned to policyholders or
24 the unused or unabsorbed portions of premium deposits.
25 A temporary, nonexclusive, joint underwriting association is
26 hereby established, consisting of all insurers authorized to write
27 and engaged in writing, within the commonwealth on a direct
28 basis, personal injury liability insurance pursuant to the
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29 provisions of chapter ninety and one hundred and seventy-five of
30 the General Laws including insurers covering such perils in
31 multiple peril package policies. Every such insurer shall be a
32 member of the association and shall remain a member as a
33 condition of its authority to continue to transact such kind of
34 insurance within the commonwealth. The purpose of the
35 association shall be to provide medical malpractice insurance on
36 a self-supporting basis.
37 The association shall, pursuant to the provisions of this section
38 and the plan of operation with respect to medical malpractice
39 insurance, have the power on behalf of its members to issue or to
40 cause to be issued policies of insurance to applicants, including
41 incidental coverages and subject to limits as specified in the plan
42 of operation but not to exceed one million dollars for each
43 claimant under one policy and three million dollars for all
44 claimants under one policy in any one year, or ten million dollars
45 for all claimants under one policy in any one year, provided that
46 the applicant is a hospital; to underwrite such insurance and to
47 adjust and pay losses with respect thereto, or to appoint service
48 companies to perform these functions; to assume reinsurance
49 from its members; and to assign reinsurance.
50 The commissioner shall, after consultation with the joint
51 underwriting association, representatives of the public, the
52 Massachusetts Medical Society, Massachusetts Hospital Associa-
-53 tion and other affected individuals and organizations promulgate
54 a plan of operation consistent with the provisions of this section,
55 to become effective and operative no later than July first,
56 nineteen hundred and seventy-five. Said plan of operation shall
57 provide for economic, fair and nondiscriminatory administration
58 and for the prompt and efficient provision of medical malpractice
59 insurance, and shall contain other provisions including, but not
60 limited to preliminary assessment of all members for initial
61 expenses necessary to commence operations, establishment of
62 necessary facilities, management of the association, assessment of
63 members to defray losses and expenses, commission
64 arrangements, reasonable and objective underwriting standards,
65 acceptance and cession of reinsurance, appointment of servicing
66 carriers and procedures for determining amounts of insurance to
67 be provided by the association. Said plan shall also provide that
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any profit achieved by the association shall be added to the
reserves of the association or returned to the policyholders as a
dividend. Amendments to the plan of operation may be made by
the directors of the association, subject to the approval of the
commissioner, or shall be made at the direction of the com-
missioner.

68
69
70
71
72
73

Any licensed physician or hospital upon proof that the
physician or hospital has made a reasonable effort to obtain
insurance and has been unable to obtain it shall be entitled to
apply to the association for such coverage. Such application may
be made on behalf of an applicant by a broker or agent
authorized by the applicant. If the association determines that the
applicant meets the underwriting standards of the association as
prescribed in the plan of operation and there is no unpaid,
uncontested premium due from the applicant for prior insurance
as shown by the insured having failed to make written objection
to premium charges within thirty days after billing, the
association, upon receipt of the premium, or such portion thereof
as is prescribed in the plan of operation, shall cause to be issued a
policy of medical malpractice insurance for a term of one year. If
at any time the commissioner determines that medical malprac-
tice insurance is not adequately available to any provider of
health care in the commonwealth, other than a licensed physician
or hospital, he shall, after proper notice and hearing, promulgate
an order allowing the particular provider of health care to be
eligible for application to the association

74
75
76
77
78
79
80
81
82
83
84
85
86
87
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89
90
91
92
93

The rates, rating plans, rating rules, rating classifications,
territories and policy forms applicable to the insurance written by
the association and statistics relating thereto shall be subject to
section five A of chapter one hundred and seventy-five A of the
General Laws. Within such time as the commissioner shall direct,
the association shall submit for the approval of the commissioner,
an initial filing, in proper form, of policy forms applicable to
medical malpractice insurance to be written by the association. In
the event the commissioner disapproves such initial filing, the
association shall amend such filing, in whole or in part, in
accordance with the direction of the commissioner. If the
commissioner is unable to approve such filing or amended filing,
within the time specified, he shall promulgate the policy forms,
and rules to be used by the association in writing such insurance.

94
95
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97
98
99

100
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Any deficit sustained by the association in any one year shall be
recouped, pursuant to the plan of operation and the rating plan
then in effect by an assessment upon the policyholders, or a rate
increase applicable prospectively, or both; provided, however,
that in no event shall a deficit incurred by the association be
charged, directly or indirectly, to any person other than the
insured under a policy of medical malpractice insurance; and
provided, further, that for purposes of this sentence, when deficits
sustained on account of physician or hospital malpractice
coverage are being recouped, the term “policyholders” shall mean
all those licensed physicians or hospitals insured under a policy of
medical malpractice insurance, whether obtained through the
joint underwriting association or not.
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Effective after the initial year of operation rates, rating plans
and any provision for recoupment through policyholder
assessment or premium rate increase, shall be based upon the
association’s loss and expense experience, and investment income
from unearned premium and loss reserves together with such
other information based upon such experience as the com-
missioner may deem appropriate. The resultant premium rates
shall be on an actuarially sound basis and shall be calculated to be
self-supporting. In the event that sufficient funds are not available
for the sound financial operation of the association, pending
recoupment as provided hereinbefore, all members shall, on a
temporary basis contribute to the financial requirements of the
association in the manner hereinafter provided. Any such
contribution shall be reimbursed to the members following
recoupment as provided in this section. The association shall
offer policies on both a claims made and occurrence basis so that
applicants may select either policy at their option; provided,
however, that the premium rate charged for both claims made
and occurrence policies shall be at rates established on an
actuarially sound basis and which are calculated to be self-
supporting.
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All insurers which are members of the association shall
participate in its writings, expenses, and losses in the proportion
that the net direct premiums of each such member, excluding that
portion of premiums attributable to the operation of the
association written during the preceding calendar year, bears to
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the aggregate net direct premiums written in the commonwealth
by all members of the association. Each insurer’s participation in
the association shall be determined annually on the basis of such
net direct premiums written during the preceding calendar year,
as reported in the annual statements and other reports filed by the
insurer with the commissioner. No member shall be obligated in
any one year to reimburse the association on account of its
proportionate share in the deficit from operations of the
association in that year in excess of one per cent of its surplus to
policyholders and the aggregate amount not so reimbursed shall
be reallocated among the remaining members in accordance with
the method of determining participation prescribed in this section
after excluding from the computation the total net direct
premiums of all members not sharing in such excess deficit. In the
event that the deficit from operations allocated to all members of
the association in any calendar year shall exceed one per cent of
their respective surplus to policyholders, the amount of such
deficit shall be allocated to each member in accordance with the
method of determining participation prescribed in this section.
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The association shall be governed by a board of eleven
directors, eight of whom shall be elected by cumulative voting by
the members of the association, whose votes in such election shall
be weighted in accordance with each member’s net direct
premiums written during the preceding calendar year. Three
directors shall be appointed by the commissioner as represen-
tatives of the medical profession. The eight elected directors
serving on the first board shall be elected at a meeting of the
members, or their authorized representatives, which shall be held
at a time and place designated by the commissioner. The other
three directors serving on the first board shall be appointed on or
before the date of such meeting.
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177
178 Any applicant to the association, any person insured pursuant

to this section, or their representatives, or any affected insurer,
may appeal for review to the commissioner within thirty days
after any ruling, action, or decision by or on behalf of the
association, with respect to those items the plan of operation
defines as appealable matters. On receipt of any such appeal, the
commissioner shall, after due hearing and investigation, enter
such finding or decision as he deems shall best meet the purpose
of this section.
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Any person aggrieved by any such finding, order or decision
and any person aggrieved by any other rule or regulation of the
commissioner made pursuant to this section may, within ten days
of the filing of any such finding, order, decision, rule or
regulation in the office of the commissioner, appeal therefrom to
the superior court, for the county in which the complainant
resides. The court shall, after such notice to the parties as it deems
reasonable, hold a summary hearing on such appeal and shall
have jurisdiction to review all questions of fact and law, and to
affirm or reverse such finding or order and to make any
appropriate judgment.
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93
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The association shall file in the office of the commissioner,
annually on or before the first day of March, a statement which
shall contain information with respect to its transactions,
condition, operations and affairs during the preceding year. Such
statement shall contain such matters and information as are
prescribed and shall be in such form as is approved by the
commissioner. The commissioner may, at any time, require the
association to furnish additional information with respect to its
transactions, condition or any matter connected therewith
considered to be material and of assistance in evaluating the
scope, operation and experience of the association.
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209 The commissioner shall make an examination into the affairs

of the association at least annually. Such examination shall be
conducted and the report thereon filed in the manner prescribed
in section four of chapter one hundred and seventy-five of the
General Laws.
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214 There shall be no liability on the part of, and no cause ofaction

of any nature shall arise against the association, its agents or
employees, an insurer, any licensed agent or broker, or the
commissioner or his authorized representatives, for any statement
made in good faith by them in any reports or communications
concerning risks insured or to be insured by the association, oral
any administrative hearing conducted in connection therewith.
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SECTION 7. The commissioner of insurance, hereinafter
called the commissioner, is hereby authorized and directed to
hold a public hearing on or before November fifteenth, nineteen
hundred and seventy-six, relative to the earnings realized or to be
realized by insurance companies from medical malpractice
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insurance policies issued or executed in the commonwealth for
the year nineteen hundred and seventy-six. If the commissioner
determined from such hearings that said earnings either have or
may result in an unfair profit to said insurance companies, he
shall direct such insurance companies to set sufficient funds aside
as a special reserve, in an amount determined by him to be
adequate to assure the availability of funds to provide for a fair
and reasonable sharing of such profits by the policyholders.

6
7
8
9

10
11
12
13

If the commissioner is able finally to determine, prior to
December first, nineteen hundred and seventy-six the extent of
any such unfair profit, he shall direct the aforesaid insurance
companies, under a schedule determined by him, to return to its
medical malpractice policyholders for the year nineteen hundred
and seventy-six such share of such profits as he determines is fair
and reasonable, said returns to be made by payment to such
policyholders or as an identified credit on policies or bonds issued
to such policyholders in the year nineteen hundred and seventy-
seven.
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If the commissioner is unable finally to determine the extent of
any such unfair profit from the information available to him prior
to December first, nineteen hundred and seventy-six, he shall fix
and establish premium charges for the calendar year nineteen
hundred and seventy-seven under the provisions of section five A
of chapter one hundred and seventy-five A of the General Laws;
provided, however, such rates shall be provisional. The
commissioner shall thereafter hold another public hearing at a
time in the year nineteen hundred and seventy-seven selected by
him when adequate information relating to the earnings realized
by insurance companies from medical malpractice insurance
policies issued in the year nineteen hundred and seventy-six
becomes available. The commissioner shall then finally determine
the extent of any such unfair profit and shall finally determine
whether the premium charges established by him provisionally
for the calendar year nineteen hundred and seventy-seven meet
the standards set forth in said section five A. After making said
findings, the commissioner shall either direct the aforesaid
insurance companies to return to their medical malpractice
policyholders for the year nineteen hundred and seventy-six such
share of such profits as he determines is fair and reasonable, or he
shall adjust, if necessary, and set finally the premium charges

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45



[JanuaryHOUSE No. 534540

f

46 under said section five A. The commissioner shall give
47 appropriate credit to any such insurance company that has paid a
48 dividend to policyholders or otherwise voluntarily returned
49 profits on medical malpractice insurance policies issued or
50 executed by it within the commonwealth for the year nineteen
51 hundred and seventy-six.
52 The commissioner may also, if necessary, establish separate
53 rates of return for each company providing medical malpractice
54 insurance in the commonwealth.
55 The commissioner may direct that the insurance companies use
56 all or part of the special reserve fund either to make payment of
57 said returns or offset income loss on policies issued in nineteen
58 hundred and seventy-seven because of any rate reduction
59 authorized under the provisions of this act. The commissioner
60 may also make such orders with respect to the disposition of the
61 special reserve fund as may be necessary to effect the purpose of
62 this act. Failure of the insurance companies to return the amounts
63 as so determined by the commissioner shall be sufficient cause for
64 him to revoke the right of the company to do business in the
65 commonwealth after December thirty-first, nineteen hundred and
66 seventy-six.
67 Any person or company aggrieved by any action, order, finding
68 or decision of the commissioner under this chapter may appeal to
69 the supreme judicial court, under the provisions of and for the
70 relief set forth for appeals in section five A of chapter one
71 hundred and seventy-five of the General Laws.
72 The court shall determine whether the filing of the appeal shall
73 operate as a stay of any such order or decision of the
74 commissioner. The court may in disposing of the issue before it,
75 modify, affirm, or reverse the order or decision of the com-
-76 missioner in whole or in part.

1 SECTION 8. The board of registration in medicine, establish-
-2 ed under the provisions of section ten of chapter thirteen of the
3 General Laws, in effect prior to the effective date of this act, is
4 hereby abolished as of January first, nineteen hundred and
5 seventy-six.

1 SECTION 9. Of the members of the board of registration and
2 discipline in medicine first appointed pursuant to section ten of
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3 chapter thirteen of the General I.aws, amended by section one of
4 this act, two shall be appointed for a term of one year, two for
5 two years and three for three years and their successors shall be
6 appointed for terms of three years.

1 SECTION 10. All books, papers, records, documents, equip-
-2 ment, facilities and other property, which immediately prior to
3 January first, nineteen hundred and seventy-six, are in the
4 custody of the board of registration in medicine, established
5 under the provisions of section ten of chapter thirteen of the
6 General Laws, in effect prior to the effective date of this act, and
7 all duly existing contracts, leases and obligations of the board of
8 registration in medicine are hereby transferred to the board of
9 registration and discipline in medicine pursuant to said section

10 ten, as amended by section one of this act.

1 SECTION 11. All petitions, hearings and other proceedings
2 duly brought before, and all prosecutions and legal and other
3 proceedings duly begun by, said board ofregistration in medicine
4 which arise from or relate to the exercise of such powers or the
5 performance of such duties, and which are pending immediately
6 prior to January first, nineteen hundred and seventy-six, shall
7 continue unabated and remain in force notwithstanding the
8 passage of this act, and shall thereafter be completed before or by
9 the board of registration and discipline in medicine pursuant to

10 section ten of chapter thirteen of the General Laws, amended by
11 section one of this act.

1 SECTION 12. A special commission, to consist of three
2 members of the senate, four members of the house of
3 representatives with minority party representation, the com-

-4 missioner of insurance or his designee, and five persons to be
5 appointed by the governor, one of whom shall be a representative
6 of the Massachusetts Medical Society, one of whom shall be a
7 representative of the Massachusetts Bar Association, one of
8 whom shall be a representative of an insurance industry
9 organization representing, at least in part, companies providing

10 medical professional liability insurance coverage in the com-
-11 monwealth, one of whom shall be a representative of the
12 Massachusetts Hospital Association, and one of whom shall be a
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13 consumer of health care services who is not a physician, lawyer,
14 or officer or employee of a hospital or insurance company, is
15 hereby established for the purpose of making an investigation and
16 study of medical professional liability insurance and the nature
17 and consequences of medical malpractice. The secretary of
18 consumer affairs or his designee, the secretary of human services
19 or his designee and the chairman of the board of registration and
20 discipline in medicine shall be ex-officio nonvoting members.
21 Said commission shall, in the course of its investigation and
22 study, consider, among other questions it deems relevant, the
23 scope and extent of the malpractice problem; reasons for the
24 increase in malpractice claims; effects on the rise in malpractice
25 claims on health care providers, including the increased use of
26 defensive medicine and increased premium costs; effect of claims
27 increase on patients, including increased costs; alternative
28 approaches and proposed solutions to the malpractice problem;
29 whether the presently threatened withdrawal of insurance from
30 the medical professional liability insurance market was caused, at
31 least in part, by the investment practices of said companies;
32 whether the amounts that companies set aside as loss reserves are
33 fair and reasonable; whether and how present methods of
34 regulating said companies should be modified; whether, and to
35 what extent, the passage of an act establishing a joint
36 underwriting association has had an impact on the availability
37 and price of medical professional liability insurance in the
38 commonwealth; whether an examination of malpractice cases in
39 the commonwealth over at least the past ten years indicates that
40 courts and juries have modified the classical definition of medical
41 malpractice and that damage awards have been unjustifiably
42 high; whether the imposition of limits on lawyers contingency fees
43 in medical malpractice cases is warranted; whether the imposition
44 of ceilings on medical malpractice damage awards is warranted;
45 whether the collateral sources rule should be applied to medical
46 malpractice cases; whether claims handling policies of insurance
47 companies have an effect on whether aggrieved patients institute
48 suit for medical malpractice; and whether the medical and legal
49 professions have adequately discharged their obligations to the
50 public to discipline their respective members who are guilty of
51 medical malpractice or the unjustified institution of suit on the
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52 grounds of medical malpractice. Said commission may travel
53 without the commonwealth, and may require by summons the
54 attendance and testimony under oath of witnesses and the
55 production of books and papers.
56 The commission may expend for expenses and for such legal.
57 actuarial, research, clerical and other assistance such sums as may
58 be appropriated therefor not to exceed eighty thousand dollars
59 annually provided, however, that all costs of administration and
60 operation of said commission shall be borne by all insurance
61 companies licensed by the commonwealth to provide liability,
62 multiple peril or accident and health insurance coverage and by
63 nonprofit hospital and medical service corporations licensed
64 under the provisions of chapters one hundred seventy-six A and
65 one hundred seventy-six B of the General Laws. The com-
-66 missioner of insurance shall apportion such costs among all such
67 companies and shall assess them on a fair and reasonable basis.
68 Said commission shall meet at least quarterly and may report
69 from time to time its findings and recommendations to the
70 general court together with drafts of legislation necessary to carry
71 its recommendations into effect, and shall file its annual report no
72 later than the last Wednesday in December.

1 SECTION 13. Sections four, six and twelve of this act shall
2 take effect upon their passage, and all other sections of this act
3 shall take effect on January first, nineteen hundred and seventy-
-4 six. Section six of this act shall terminate on December thirty-
-5 first, nineteen hundred and seventy-seven.

1 SECTION 14. The provisions of this act are severable and if
2 any of its provisions shall be held unconstitutional by any court
3 of competent jurisdiction the decision of such court shall not
4 impair any of the remaining sections.

Approved June 19, 1975.
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act extending the medical malpractice insurance joint

UNDERWRITING ASSOCIATION.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 13 of Chapter 362 of the Acts of 1975 is hereby
2 amended by striking out in the second sentence the words,
3 “December thirty-first, nineteen hundred and seventy-seven”
4 and inserting in place thereof the following words:--
5 December thirty-first, nineteen hundred and seventy-nine.
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act granting conditional immunity from suit for
COMPLAINTS FILED WITH THE BOARD OF REGISTRATION AND
DISCIPLINE IN MEDICINE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section sof Chapter 112 of the General Laws as most recently
2 amended by Section 3 of Chapter 362 of the Acts of 1975, is
3 hereby amended by inserting after the third paragraph the
4 following paragraph:
5 No person filing a complaint or reporting or providing
6 information pursuant to this section shall be liable in any cause of
7 action arising out of such information, provided the person
8 making the complaint or reporting or providing such information
9 does so in good faith and without malice.

APPENDIX B
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In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act relative to the special commission on medical
MALPRACTICE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 12 of Chapter 362 of the Acts of 1975 is hereby
2 amended by inserting after the third paragraph, the following
3 paragraph;—
4 Said commission may call upon officials of the commonwealth
5 or its various subdivisions, and may also call upon officials of the
6 federal government and its various agencies and departments for
7 such information as it may desire in the course of its investigaiton
X and study. Said commission may seek, accept and expend any
9 grants or gifts of money, professional services, consultant

10 services, clerical and other services and supplies from the federal
11 government or any other private or public source in the course of
12 its investigation and study.
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