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HOUSE No. 5991

HOUSE OF REPRESENTATIVES. May 9, 1977.

The committee on Natural Resources and Agriculture, to whom was
referred so much of the recommendations of the Division of Fisheries
and Wildlife (House, No. 68) as relates to protecting and managing
nongame and endangered species of wildlife (accompanied by bill.
House, No. 78) and on the petition (accompanied by bill, House, No.
2425) of Carol C. Amick and another that the Secretary of
Environmental Affairs be directed to manage and protect nongame
wildlife and endangered species ofanimals; the petition (accompanied
by bill. House, No. 2812) of Robert W. Gillette and George R. Sprague
for legislation to protect and manage nongame and endangered species
of wildlife; and the petition (accompanied by bill, House, No. 5097) of
Mary B. Wakefield and M. Joseph Manning that provision be made
for the conservation, enhancement and protection of nongame,
threatened and endangered species of fish and wildlife, report
recommending that the accompanying bill (House,, No. 5991) oughtto
pass.

For the committee.

CAROL C. AMICK

®fjc Commontoealtf) of iHag«acf)u«ettsf
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In the Year One Thousand Nine Hundred and Seventy-Seven

An Act conserving nongame and endangered or threatened
SPECIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION E Section 1 of chapter 131 of the General Laws, as
appearing in section 1 of chapter 802 of the acts of 1967, is hereby
amended by inserting before the definitions of “angling,” the
following definitions;

2
3
4
5 “Amphibian,” any of the class of cold-blooded vertebrates

intermediate in many characters between fishes and reptiles with
gilled aquatic larvae and air-breathing adults, except those found
exclusively in coastal waters.

6
7
8

SECTION 2. Section I of chapter 131 of the General Laws, as
so appearing is hereby further amended by inserting after the
definition of “commissioner,” the following definition:

T

3
“Crustacean,” any of a class of mostly aquatic arthropods

having a chitinous or calcareous and chitinous exoskeleton, except
those exclusively found in coastal waters.

4
5
6

SECTION 3. Section lof said chapter 131, as so appearing, is
hereby further amended by striking out the definition of
“Mammals” and inserting in place thereof the following two
definitions:

1
1

3
4

“Mammals,” all wild or undomcsticated animals of a class of
higher vertebrates that nourish their young with milk secreted by
mammary glands and have the skin usually more or less covered
with hair.

5

6
1

8
9 “Management,” means the collection and application of

biological information for the purposes of increasing the number
of individuals within species and populations of wildlife up to the
optimum carrying capacity of their habitat and maintaining such
levels. The term includes the entire range of activities that
constitute a modern scientific resource program including, but not

10
I 1
12
13
14
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15 limited to, research, census, law enforcement, habitat acquisition
16 and improvements, and education and other activities that may be
17 effective in interesting and encouraging better conservation of
18 wildlife in the commonwealth. Also included within the term,
19 when and where appropriate, is the periodic or total protection of
20 species or population as well as regulated taking.

1 SECTION 4. Said section I of said chapter 131 is hereby
2 further amended by inserting after the definition of “Marine
3 Fisheries” the following definition:
4 “Mollusks”, any of a class of invertebrate animals with a soft
5 unsegmented body usually enclosed in a calcareous shell, except
6 those found exclusively in coastal waters.

1 SECTION 5. Said section 1 of said chapter 131 is hereby
2 further amended by inserting after the definition of “Raptor”,
3 inserted by section 2 of chapter 496 of the acts of 1973, the
4 following definition;
5 “Secretary”, the secretary of the executive office of environmen-
-6 tal affairs.

1 SECTION 6. Said chapter 131 is hereby amended by inserting
2 after section 5 the following new sections;
3 Section SA. For the purposes of sections 5B to 51 inclusive.
4 unless the context otherwise requires, the following words shall
5 have the following meanings:
6 “Advisory Board” the threatened and endangered species
7 advisory board established under section 5B of this chapter.
8 “Endangered species”, means any species or subspecies of
9 wildlife or wild plants whose prospect of survival or replenishment

10 within the commonwealth are in jeopardy or is likely within the
,11 foreseeable future to become so due to any of the following factors

(1) the destruction, drastic modifications, or severe curtailment of
13 its habitat, or (2) its overutilization for scientific, commercial or
14 sporting purposes, or (3) the effect on it of disease, pollution, or
15 predation, or (4) other natural or man-made factors affecting its
16 prospects of survival or recruitment with the commonwealth, or
1 7 (5) any combination of the foregoing factors. The term shall also be
18 deemed to include any species or subspecies of fish or wildlife
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appearing on the United States’ list of endangered and threatened
fish and wildlife (part 17 of title 50 of the code of federal

19
20

regulations) as such list may be modified hereafter.21
“Non-game species”, means any wild mammal, bird, amphibian.

reptile, fish, mollusk, crustacean or other wild animal not
otherwise legally classified by statute or regulation of the

23
24

commonwealth.
“Plant” means a member of the wild flora of the commonwealt.

25
26

which is determined to be an endangered or threatened speciesn

pursuant to the “endangered species act” of 1973 (87 stat. 884) or28
section 5D of this chapter (including seeds, roots, or other parts79

30 thereof).
“Species” includes any subspecies of wildlife or wild plants and31

any other group of wildlife of the same species of smaller taxa in1

common spatial arrangement that interbreed when mature.
“Threatened species” means any species of wild fauna or flora

33
34

which appears likely, within the foreseeable future, to become35

endangered. The term shall also include any species of wildlife of (y36
plant determined to be a “threatened species” pursuant to the
endangered species act of 1973 (87 stat. 884), as such act may

39 subsequently be amended
40 “Wildlife” means any member of any non-domesticated species
41 of the animal kingdom, whether reared in captivity or not.

including without exception any mammal, fish, bird, amphibian.
reptile, mollusk, crustacean, anthropod or other invertebrate and
includes any part, product, egg or offspring thereof or the dead44
body or parts thereof.

Section 58. There
nvironmental affairs an advisory board of seven membe

a as the enet
c memo

and wildlife board, the board of environmental manage »

ich board shall appoint from its own members by majority •Each board shall
te the persons on said board representative of such board

provided that the wildlife biologist appointed (at large) to the
fisheries and wildlife board who holds particular interest in the
propagation, protection, research and management of wild birds, 1
mammalsand any so-called endangered species, shall be appointed56
to the advisory board and shall act as chairman of such board5
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58 Three members shall be appointed at large by the governor and
59 such members shall serve terms coterminous with that of the
60 governor. One member shall be the executive director of the New
61 England wildflower society or his designee, one member shall be
62 the director of the conservation law foundation or his designee,
63 and one member shall be a representative of the Massachusetts
64 wildlife federation.
65 Section SC. The director shall conduct investigations on non-
66 game wildlife in order to develop information relating to
67 population, distribution, habitat needs, limiting factors, and other
68 biological and ecological data to determine conservation measures
69 necessary for the purpose of increasing the number of individuals
70 within species and populations of wildlife up to the optimum
71 carrying capacity of their habitat and maintaining such levels. On
72 the basis of such determinations, the director shall issue proposed
73 regulations no later than six months from the effective date of this
74 act and develop conservation programs designed to insure the
75 continued ability of non-game wildlife to perpetuate themselves at
76 optimum levels successfully

Such proposed regulations shall set forth a list of species or
8 subspecies of non-game wildlife which the director deems in need

79 of management pursuant to this section, giving their common and
80 scientific names by species and subspecies
81 The director shall bv such reeulatioThe director shall by such regulations establish proposed

limitations relating to taking, possession, transportation, exporta-82

83 tion, processing, sale or offer for sale, or shipment as may be
84 necessary to conserve such non-game wildlife. Such regulation
85 shall be promulgated in accordance wih the provisions of chapter
B 6 30A of the General Laws. On the basis of public comments

received or testimony at any such hearing the director with the
approval of the advisory board may make such changes in the

89 proposed regulation as are consistent with effective conservation
90 of non-game wildlife deemed to be in need of management.
91 Section SD. On the basis of investigations on non-game wildlife
92 provided for in section 5B and other available data and after
93 consultation with other state wildlife agencies, appropriate federal
94 agencies and other interested persons and organizations, the
95 director, with the approval of the advisory board, shall by
96 regulation propose lists of those species and subspecies of wildlife
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and wild plants indigenous to the commonwealth which are
determined to be threatened and which are determined to be
endangered within the commonwealth, giving their common and
scientific names by species and subspecies.

97
98
99
100

The director, with the approval of the advisory board, shall
conduct a review of the commonwealth's lists of threatened and
endangered species not later than January first, nineteen hundred
and seventy-eight and every two years thereafter and may, subject
to the provisions of chapter 30A, amend the lists by such additions
or deletions as are deemed appropriate. The director, with the
approval of the advisory board, shall submit to the secretary a
summary report of the data used in support of all amendments to
the commonwealth’s lists during the preceding biennium.

101
102
103
104
105
106
107
108
109

Except as otherwise provided in rules and regulations which the
director, with the approval of the advisory board, is hereby
authorized to establish, it shall be unlawful for any person to take,
possess, sell or offer for sale or ship and for any common or
contract carrier knowingly to transport or receive for shipment any
species or subspecies of wildlife or wild plants appearing on any of
the following lists: (1) the list of non-game species determined to be
in need of management pursuant to section 5C of this chapter; (2)
the list of wildlife or wild plants indigenous to the commonwealth
determined to be threatened within the commonwealth pursuant

110
111
112
113
1 14
1 15
116
117
118
119

to this subsection ; (3) the list of wildlife or wild plants
indigenous to the commonwealth determined to be endangered
within the commonwealth pursuant to this subsection ; (4) the
United States’ list of endangered and threatened native fish and
wildlife (part 17 of title 50, code of federal regulations); and (5) the
United States’ list of endangered foreign fish and wildlife (part 17
of title 50, code of federal regulations), as such lists may be
amended hereafter.

120
121
122
123
124
125
126
127

Section SE. The director, subject to the approval of the
advisory board, shall establish such programs, including acquisi-
tion of land and aquatic habitat or interests therein, as are deemed
necessary for the conservation of non-game, threatened and
endangered species of wildlife and wild plants. The director shall
utilize all authority vested in the division to carry out the purposes
of this section.

128
129
130
131
132
133
134
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In carrying out programs authorized by this section, the director
shall consult with other states having a common interest in
particular species of nongame, endangered or threatened species of
wildlife and wild plants and may enter into agreements with federal
agencies, other states, political subdivisions of the commonwealth,
or with private organizations and persons with respect to programs
designed to conserve nongame, endangered or threatened species
of wildlife and wild plants including, where appropriate,
agreements for administration and management of any area
established under this section or utilized for conservation of
nongame, endangered or threatened species of wildlife and wild
plants.

135
136
137
138
139
140

J4l
� 42

143
144
145
146

The governor shall review other programs administered by him
and utilize such programs in furtherance of the purposes of this act.
All other state departments and agencies shall, in consultation with
and with the assistance of the secretary, utilize their authorities in
furtherance of the purposes of this act by carrying out programs
for the conservation of non-game species determined to be in need
of management, endangered species and threatened species listed
pursuant to section 5D of this act and by taking such action
necessary to insure that action authorized, funded or carried out by
them do not jeopardize the continued existence of such nongame,
endangered and threatened species or result in the destruction or
modification of habitat of such species which is determined by the
director to be critical.

147
148
149
150
151
152
153
154
155
156
157
158
159

Section SF. The director, with the approval of the advisory
board, may permit, under such terms and conditions as may be
prescribed by regulation, the taking, possession, transportation,
exportation or shipment of species or subspecies of wildlife or wild
plants which appear on the commonwealth’s list of nongame,
threatened or endangered species, as such list may be amended
hereafter, for scientific, zoological, or education purposes, for
propagation in captivity of such wildlife or wild plants or for other
special purposes.

160
161
162
163
164
165

066
167
168

Upon good cause shown, and where necessary to alleviate
damage to property or to protect human health, nongame,
threatened or endangered species may he removed, captured or
destroyed but only pursuant to permit issued by the director and,

169
170
171
172
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173 where possible, by or under the supervision of an agent of the
division; provided, that nongame, threatened or endangered
species may be removed, captured or destroyed without permit by
any person in emergency situations involving an immediate threat
to human life. Provisions for removal, capture, or destruction of
non-gamewildlife for the purposes set forth above shall be set forth
in regulations issued by the director, with the approval of the
advisory board. Such regulations shall be promulgated
accordance with the provisions of chapter 30A of the General
Laws.

174
175
176
177
178
179
180
181
182

Section SG. Any person who violates the terms of a permit
issued pursuant to Section 5F of this Chapter or who, without a
permit, takes, possesses, transports, exports or ships any species or
subspecies of wildlife which appear on the Commonwealth’s list of
nongame species deemed by the director to be in need of
management shall be punished by a fine of not less than ten dollars
nor more than one hundred dollars.

183
184
185
186
187
188
189
190 Any person who violtes the terms of a permit issued pursuant to

Section 5F of this chapter or who, without a permit, takes,
possesses, transports, exports or ships any species or subspecies of
wildlife which appear on the Commonwealth’s list of threatened
species shall be punished by a fine of not less than one hundred nor
more than five hundred dollars or by imprisonment for not more
than one month or both.

191
192
193
194
195
196
197 Any person who violates the terms of a permit issued pursuant to

Section 5F of this Chapter or who, without a permit, takes,
possesses, transports, exports or ships any species or subspecies of
wildlife which appear on the Commonwealth’s list of endangered
species shall be punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment for not more
than six months or both.

198
199
200
201
202
203

Any wildlife or wild plant possessed, shipped, transported,
oflered for sale or delivered in violation of any provision
sections SC, SD, 5F ofthis Chapter or any rule or regulation made
under the authority thereof shall be seized and shall be disposed of
by the director lor the best interest of the species.

Section SH. None of the provisions of sections Five C, Five

204
205
206
207
208
209

D, Live E, Five F or Five G or any regulation established
thereunder shall be construed to apply retroactively or to prohibit

210
211
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212 importation into the commonwealth of wildlife or wild plants
which may be lawfully imported into the United States or lawfully
taken or removed from another state or to prohibit entry into the
commonwealth or possession, transportation, exportation,
processing, sale or offer for sale or shipment ofany wildlife or wild
plant whose species or subspecies is deemed to be threatened with
statewide extinction in the Commonwealth but not in the state
where originally taken ifthe person engaging therein demonstrates
by substantial evidence that such wildlife or wild plant was lawfully
taken or removed from such state; provided, that this subsection
shall not be construed to permit the possession, transportation,
exportation, processing, sale or offer for sale or shipment within
the Commonwealth of wildlife on the United States’ List of
Endangered Fish and Wildlife, as amended and accepted in
accordance with subsection (d) of section four of the federal
“Endangered Species Act of 1973,” except as permitted in the
provision to subsection (a) of section ten of the federal
“Endangered Species Act of 1973.” Nothing in this chapter shall be
deemed to prohibit the sale or offering for sale of scrimshaw, so-
called.

213
214
215
216
217

*2lBTil 9
220
221
11

773
224
99S

226

228
TOO

230
"’ll
AT)

Section 51. The state treasurer shall annually deposit the
sum of one hundred and fifty thousand dollars in a separate fund to
be known as the Nongame Fund. The Nongame Fund shall be
upported through the annual crediting of $ 120,000 from the State

ational Areas Fund and $30,000 from the Pv
)istrict Commission’s Parks District Func

ilaries establ
m

B
4 n

ces as guts, grants or do
ngame Fund. The Director of the Division of Fisheries and

246 Wildlife, with the approval of the board, shall administer the
247 expenditure of the Nongame Fund

249 SECTION 7. The first paragraph of section 22 of said Chapter
250 131 as most recently amended by section 3of Chapter 1071 of the
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251 Acts of 1973, is hereby further amended by inserting after the word
252 “sections,” in line 1, the words: five C, five D, five E, and five F.

SECTION 8. The first paragraph of section 23 of said Chapter
131, as amended by section 4ofsaid chapter 1071, is hereby further
amended by inserting after the first sentence the following
sentence: Nothing in this section shall be construed to permit a
person to engage in the propagation, cultivation, possession, or
maintenance of, or the dealing in of fish, birds, Crustacea,
mullusks, mammals, reptiles, amphibians, or plants, if otherwise
prohibited in section five C or five D.

1
2
3
4
5
6
7
8

SECTION 9. Section 37 of said chapter 131, as appearing in
section 1 of chapter 802 of the Acts of 1967, is hereby amended by
striking out lines 1 to 3, inclusive, and inserting in place thereof the
following: Except as otherwise provided in section five E, an
owner or tenant, any member of his immediate family or person
permanently employed thereon, may upon such land;

2
3
4
5
6
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