
No. 6534HOUSE
Substituted by the House, on motion of Mr. Segel of Brookline, on

the residue of the House Bill relative to the Fair Information Practice
Act (House, No. 6261). September 14.

In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act relative to the fair information practice act.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is to balance potential conflicts between the
3 demands of individual rights of privacy and the need to make
4 certain information available to the public, therefore it is hereby
5 declared to be an emergency law, necessary for the immediate
6 preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Subclause (c) of clause Twenty-sixth of section 7
2 of chapter 4 of the General Laws, as appearing in section 1 of
3 chapter 1050 of the acts of 1973, is hereby amended by inserting
4 after the word “an”, in line 3, the word; unwarranted.

1 SECTION 2. Section 167 of chapter 6of the General Laws, as
2 appearing in section 1 of chapter 805 of the acts of 1972, is hereby
3 amended by striking out the definition of “Criminal offender
4 record information” and inserting in place thereof the following
5 three definitions:
6 “Criminal offender record information”, records and data in any
/ communicable form compiled by a criminal justice agency which
8 concern an identifiable individual and relate to the nature or
9 disposition of a criminal charge, an arrest, a pre-trial proceeding,

10 other judicial proceedings, sentencing, incarceration, rehabilita-
-11 tion, or release. Such information shall be restricted to that
12 recorded as the result of the initiation of criminal proceedings or
13 any consequent proceedings related thereto. Criminal offender
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record information shall not include evaluative information,
statistical and analytical reports and files in which individuals are
not directly or indirectly identifiable, or intelligence information.
Criminal offender record information shall be limited to
information concerning persons who have attained the age of
seventeen and shall not include any information concerning
criminal offenses or acts of delinquency committed by any persons
before he attained the age of seventeen; provided, however, that if a
person under the age of seventeen is adjudicated as an adult
information relating to such criminal offense shall be criminal
offender record information. Criminal offender record informa-
tion shall not include information concerning any offenses which
are not punishable by incarceration.
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26
“Evaluative information”, records, data, or reports concerning

individuals charged with crime and compiled by criminal justice
agencies which appraise mental condition, physical condition,
extent of social adjustment, rehabilitative progress and the like,
and which are primarily used in connection with bail, pre-trial or
post-trial release proceedings, sentencing, correctional and
rehabilitative planning, probation or parole.

97
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33
“Intelligence information”, records and data compiled by a

criminal justice agency for the purpose of criminal investigation,
including reports of informants, investigators or other persons, or
from any type of surveillance associated with an identifiable in-
dividual, Intelligence information shall also include records and
data compiled by a criminal justice agency for the purpose of
investigating a substantial threat of harm to an individual, or to the
order or security of a correctional facility.

34
35
36
37
38
39
40
41

1 SECTION 3. Section 171 of said chapter 6, as so appearing, is
2 hereby amended by adding the following paragraph;
3 The content and use of evaluative information, and the
4 inspection, receipt of copies and challenge of such information bv
5 an individual shall not be governed by the provisions of this a.
6 except as provided in this paragraph. Each criminal justice agency
7 holding evaluative information shall, pursuant to section two of
8 chapter thirty A, promulgate regulations to govern the content and
9 use of evaluative information, and to govern, limit or prohibit the
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10 inspection, receipt of copies and challenge of such information by
11 an individual referred to therein. The adoption of such regulations
12 by each criminal justice agency shall be subject to the approval of
13 the board, and shall be promulgated within time limits set by the
14 board. If any criminal justice agency holding evaluative informa-
-15 tion fails to promulgate such regulations, then the board shall
16 promulgate such regulations with respect to that criminal justice
17 agency. Evaluative information shall be subject to the provisions
18 of section one hundred and seventy-two and section one hundred
19 and seventy-eight, as if such information was criminal offender
20 record information.

I SECTION 4. Said chapter 6is hereby further amended by
2 striking out section 172, as so appearing, and inserting in place
3 thereof the following section:
4 Section 172. Except as otherwise provided in sections one
5 hundred and seventy-three to one hundred and seventy-five,
6 inclusive, criminal offender record information, and where
7 present, evaluative information, shall be disseminated, whether
8 directly or through any intermediary, only to (a) criminal justice
9 agencies; (b) such other agencies and individuals required to have

10 access to such information by statute; and (c) any other agencies
11 and individuals where it has been determined that the public
12 interest in disseminating such information to these parties clearly
13 outweighs the interest in security and privacy. The extent of such
14 access shall be limited to that necessary for theactual performance
15 of the criminal justice duties of criminal justice agencies under
16 clause (a); to that necessary for the actual performance of the
17 statutory duties of agencies and individuals granted access under
18 clause (6); and to that necessary for the actual performance of the
19 actions or duties sustaining the public interest as to agencies or
20 individuals granted access under clause (c).

' 21 The board shall, after consultation with the council, certify those
22 agencies and individuals requesting access to criminal offender
23 record information that qualify for such access under clauses (a) or
24 (b) of this section, and shall specify for each such agency or
25 individual certified, the extent of its access. The board shall make a
26 finding in writing of eligibility, or non-eligibility of each such
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agency or individual which requests such access. No such
information shall be disseminated to any agency or individual
prior to the board's determination of eligibility, or, in cases in
which the board’s decision is appealed, prior to the final judgment
of a court of competent jurisdiction that such agency or individual
is so eligible.

11

28
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No agency or individual shall have access to criminal offender
record information under clause (c), unless a majority of the board,
and a majority of the council, each voting as a separate body,
determines and certifies that the public interest in disseminating
such information to such party clearly outweighs the interest in
security and privacy. The extent of access to such information
under clause (c) shall be determined by majority vote of persons
comprising the membership of the board and the council voting as
a single group at a duly scheduled board meeting. Certification for
access under clause (c) may be either access to information relating
to a specific identifiable individual, or individuals, on a single
occasion; or a general grant of access for a specified period of time
not to exceed two years. A general grant of access need not relate to
a request for access by the party or parties to be certified. Except as
otherwise provided in this paragraph the procedure and re-
quirements for certifying agencies and individuals under clause (c)
shall be according to the provisions of the preceding paragraphs of
this section.
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Each agency holding or receiving criminal offender record
information shall maintain, for such period as the board shall
determine, a listing of the agencies or individuals to which it has
released or communicated such information. Such listings, or
reasonable samples thereof, may from time to time, be reviewed by
the board or the council to determine whether any statutory
provisions or regulations have been violated.

51
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Dissemination of criminal offender record information shall,
except as provided in this section and for purposes of research
programs approved under section one hundred and seventy-four,
be permitted only if the inquiry is based upon name, fingerprints,
or other personal identifying characteristics. The board shall adopt
rules to prevent dissemination of such information where inquiries
are based upon categories of offense or data elements other than
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59
60
61
62
63
64



1977] HOUSE No. 6534 5

65 said characteristics; provided, however, that access by criminal
66 justice agencies to criminal offender record information on the
67 basis of data elements other than personal identifying
68 characteristics, including but not limited to, categories of offense,
69 mode of operation, photographs and physical descriptive data
70 generally, shall be permissible, except as may be limited by the
71 regulations of the board.
72 Any individual or agency, public or private, that receives or

a 73 obtains criminal offender record information, in violation of the
74 provisions of this statute, whether directly or through any
75 intermediary, shall not collect, store, disseminate, or use such
76 criminal offender record information in any manner or for any
77 purpose.

1 SECTION 5. Section 63 of chapter 30 of the General Laws,
2 added by section 2 of chapter 776 of the acts of 1975, is hereby
3 amended by striking out, in lines 1 and 2, the words “agency which
4 operates automated or manual personal data systems, as those
5 terms are” and inserting in place thereof the words: holder, as
6 that term is.

1 SECTION 6. Chapter 66A of the General Laws is hereby
2 ( amended by striking out section 1, as amended by section 1 of
3 chapter 249 of the acts of 1976, and inserting in place thereof the

5 Section 1. As used in this chapter, the following words shall
6■ have the following meanings unless the context clearly indicates
7 otherwise:
8 “Agency”, any agency of the executive branch of the govern-
9 ment, including but not limited to any constitutional or other

10 office, executive office, department, division, bureau, board,
11 commission or committee thereof; or any authority created by the
12 general court to serve a public purpose, having either statewide or

il3 local jurisdiction.
14 “Automated personal data system”, a personal data system in
15 which personal data is stored, in whole or in part, in a computer or
16 in electronically controlled or accessible files.
17 “Computer accessible”, recorded or magnetic tape, magnetic
18 film, magnetic disc, magnetic drum, punched card, or optically
19 scannable paper or film.

4 following section:
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20 “Criminal justice agency”, an agency at any level of government
which performs as its principal function activity relating to (a) the
apprehension, prosecution, defense, adjudication, incarceration,
or rehabilitation of criminal offenders; or (h) the collection,
storage, dissemination, or usage of criminal offender record
information.

21
22
23
24
25
26 “Data subject”, an individual to whom personal data refers. This

term shall not include corporations, corporate trusts, partnerships,
limited partnerships, trust or other similar entities.

27
28

“Holder”, an agency which collects, uses, maintains or
disseminates personal data or any person or entity which contracts
or has an arrangement with an agency whereby it holds personal
data as part or as a result of performing a governmental or public
function or purpose. A holder which is not an agency is a holder,
and subject to the provisions of this chapter, only with respect to
personal data so held under contract or arrangement with an
agency.

29
30
31
32
33
34
35
36

“Manual personal data system”, a personal data system which is
not an automated or other electronically accessible or controlled
personal data system.

37
38
39

“Personal data”, any information concerning an individual
which, because of name, identifying number, mark or description
can be readily associated with a particular individual; provided,
however, that such information is not contained in a public record,
as defined in clause twenty-sixth of section seven of chapter four
and shall not include intelligence information, evaluative informa-
tion or criminal offender record information as defined in section
one hundred and sixty-seven of chapter six.

40
41
42
43
44
45
46
47

“Personal data system”, a system ofrecords containing personal
data, which system is organized such that the data are retrievable
by the use of the identity of the data subject.

48
49
50

SECTION 7. Section 2 of said chapter 66A, is hereby amended
by striking out the introductory paragraph, as appearing in section
1 of chapter 776 of the acts of 1975, and inserting in place thereof
the following paragraph:

1
2
3
4

Every holder maintaining personal data shall;5

SECTION 8. Said section 2 of said chapter 66A is hereby
amended by striking out clause (c), as so appearing, and inserting
in place thereof the following clause:

1
2
3
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4

(c) not allow any other agency or individual not employed by

the holder to have access to personal data unless such access is

authorized by statute or regulations which are consistent with the

purposes of this chapter or is approved by the data subject whose

personal data are sought if the data subject is entitled to access
under clause (i). Medical or psychiatric data may be made
available to a physician treating a data subject upon the request of

said physician, if a medical or psychiatric emergency arises which
precludes the data subject’s giving approval for the release of such
data, but the data subject shall be given notice of such access upon
termination ofthe emergency. A holder shall provide lists of names
and addresses of applicants for professional licenses and lists ol
professional licensees to associations or educational organizations
recognized by the appropriate professional licensing or examina-
tion board. A holder shall comply with a data subject’s request to

disseminate his data to a third person if practicable and upon
payment, if necessary, of a reasonable fee;.

4
5
6
7
8
9

10
II

#l2
13
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15
16
17
18
19
20

SECTION 9. Said section 2 of said chapter 66A is hereby
amended by striking out clause (/), as so appearing, and inserting in
place thereof the following clause:

2
3

(/) in the case of data held in automated personal data systems,
and to the extent feasible with data held in manual personal data
systems, maintain a complete and accurate record of every access
to and every use of any personal data by persons or organizations
outside of or other than the holder of the data, including the
identity of all such persons and organizations which have gained
access to the personal data and their intended use of such data and
the holder need not record any such access of its employees acting
within their official duties;.

4
5
6
7
8
9

10
II
12

1 SECTION 10. Said section 2of said chapter 66A is hereby
2 amended by striking out clause (/), as so appearing, and inserting in

I 3 place thereof the following clause:
4 (0 inform in writing an individual, upon his request, whether he
5 is a data subject, and if so, make such data fully available to him or
6 his authorized representative, upon his request, in a form
7 comprehensible to him, unless doing so is prohibited by this clause
8 or any other statute. A holder may withhold from a data subject for
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the period hereinafter set forth, information which is currently the
subject of an investigation and the disclosure of which would
probably so prejudice the possibility of effective law enforcement
that such disclosure would not be in the public interest, but this
sentence is not intended in any way to derogate from any right or
power of access the data subject might have underadministrative
or judicial discovery procedures. Such information may be
withheld for the time it takes for the holder to complete its
investigation and commence an administrative or judicial
proceeding on its basis, or one year from the commencement ofthe
investigation or whichever occurs first. In making any disclosure of
information to a data subject pursuant to this chapter the holder
may remove personal identifiers relating to a third person, except
where such third person is an officer or employee of government
acting as such and the data subject is not. No holder shall rely on
any exception contained in clause twenty-sixth of section seven of
chapter four to withhold from any data subject personal data
otherwise accessible to him under this chapter.

9
10
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14
15
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21

24
25
26

SECTION 11. Said section 2 of said chapter 66A is hereby
further amended by striking out clause (/), added by section 2 of
chapter 249 of the acts of 1976.

i

3

SECTION 12. Said section 2of said chapter 66A is hereby
further amended by striking out clause (&), as appearing in section

1 of chapter 776 of the acts of 1975, and inserting in place thereof
the following two clauses:

0

t

4
5
6

(k) main procedures to ensure that no personal data are made
available in response to a demand for data made by means of
compulsory legal process, unless the data subject has been notified
of such demand in reasonable time that he may seek to have the
process quashed;

8
9

(0 not collect or maintain more personal data than are
reasonably necessary for the performance of the holder’s statutory
functions.

10
11
12

1 SECTION 13. Section 3of said chapter 66A, as so appearing, is
2 hereby amended by adding the following two sentences; Any
3 agency not within any such executive office shall be subject to the
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4
5
6

1

3

4

J

regulations of the commissioner of administration. The attorney
general, the state secretary, the state treasurer and the state auditor
shall adopt applicable regulations for their respective departments.

SECTION 14. Section 3B of chapter 214 of the General Laws,
inserted by said section 3 of said chapter 776, is hereby amended by
striking out, in lines 1, 5, 7, 11, and 15, the word “agency” and
inserting in place thereof, in each instance, the word; holder.
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