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HOUSE OF REPRESENTATIVES, November 30, 1977.

The committee on Natural Resources and Agriculture, to whom was
referred the petition (accompanied by bill, House, No. 6720) of
Thomas W. McGee for legislation to establish a major oil spill
compensation insurance program, report recommending that the
accompanying bill (House, No. 6803) ought to pass.
For the committee,
RICHARD J. DWINELL
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In the Year One Thousand Nine Hundred and Seventy-Seven
An Act
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Whereas, The deferred operations of this act would tend to
defeat its purpose, which is to protect the natural environment of
the Commonwealth and the general welfare and health of its
inhabitants by providing a comprehensive scheme for liability of
the cleaning up and paying for the damages caused by oil spills, it is
therefore hereby declared to be an emergency law, necessary for
the immediate preservation of the public health.

tie it enacted by the Senate and House of Representatives in Ueneral
Court assembled, and by the authority of the same, as follows:
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SECTION 1. Chapter 21 of the General Laws is hereby
amended by inserting after section 48 the following thirteen
sections;

Section 49A. Unless the context otherwise requires, when used
in section 498 to 49M, inclusive, the following words shall have the
following meanings:
7
“Division’s determination of responsibility” means the deter-8 mination by the division of water pollution control in accordance
9 with clause 14 of section 27 of this chapter (1) of the person
10 responsible for a prohibited discharge of oil and the names of all
11 persons who owned or controlled the oil or who owned the vessel,
12 drilling facility, tank, pipe, hose or other container in which the oil
13 was located when the spillage, seepage or discharge occurred or (2)
14 that such discharge is an unidentified oil spill.
15
“Drilling facility” means any exploratory or production oil
16 drilling contrivance, whether stationary or afloat, located on the
17 seacoast or on or in tidal waters.
18
“Licensee” means any person owning or operating an oil
19 terminal or drilling facility, whether by lease, contract or any
other
20 form of agreement, and in the case of any
abandoned drilling
21 facility, means the person who owned or operated such
facility
22 immediately prior to such abandonment;
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“Major oil spill” means a prohibited discharge of oil or the threat
of such discharge in excess of 2,000 gallons for any one incident;
“Minor oil spill” means a prohibited discharge of oil not in
excess of 2,000 gallons for any one incident;
“Oil” means petroleum products and their by-products of any
kind and in any form, including, but not limited to, petroleum, fuel
oil, sludge, oil mixed with other wastes, crude oils and all other
liquid hydrocarbons regardless of specific gravity;
“Oil terminal” means any facility of any kind and its related
appurtenances, including pipelines, located on the seacoast or on
or in tidal waters that is used or capable of being used for pumping,
handling, transferring, processing, refining or storing oil; provided
that, because of the lesser risk of damage to the coastal
environment from their operations, “oil terminal” shall not include
any facility with a capacity for storing fewer than 10,000 gallons of
oil, any facility not engaged in the transfer of oil to, from or on or
through tidal waters, any facility engaged solely in transferring oil
to vessels for use as fuel on such vessels when all such vessels are
less than 150 feet in overall length. A vessel shall be considered an
oil terminal only if, in its regular course of business, it transports
bulk cargoes of oil between oil terminals, drilling facilities or
vessels within tidal waters, or between any combination thereof, or
between a vessel or drilling facility, wherever situated, and an oil
terminal or drilling facility within the Commonwealth;
“Policy” means the Major Oil Spill Compensation described in
section 49E of this chapter.
“Prohibited discharge of oil” means any discharge of oil or the
threat of such discharge within or outside the Commonwealth that
may affect the seacoast or tidal waters of the Commonwealth for
which an authorizing permit has not been obtained under section
43 of this chapter;
“Secretary” means the Secretary of the Executive Office of
Environmental Affairs or his designee;
“Tidal waters” means those waters of the Commonwealth that
are subject to tidal action and shall include those waters of the
Commonwealth extending seaward from the mean high water
mark to the outer limit of the jurisdiction of the Commonwealth;
“Transfer” means, for the purposed of determining the fee in
section 49D of this chapter, any transfer of oil across or through
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62 tidal waters, whether by vessel, hose, pipeline or any other
63 contrivance (1) to an oil terminal or (2) from an oil terminal to the
64 extent that the transfer of such oil has not been previously subject
65 to said fee;
“Unidentified discharge” means any discharge of oil that cannot
66
be
67
attributed to a particular source;
“Vessel” means every kind of craft capable of being used as a
68
69 means of transportation on or through water.
70
Section 498. Any vessel, or its owner or operator, in or entering
71 the waters of the Commonwealth that is subject to the financial
72 responsibility provisions of the Federal Water Pollution Control
73 Act, as amended, or the regulations promulgated thereunder shall
74 establish and maintain with the division such evidence of financial
75 responsiblity as is required by such law or regulation. Such
76 evidence shall be the only evidence required by the division that
77 such vessel or its owner or operator has the ability to meet its
78 liabilities under the laws of the Commonwealth for prohibited
79 discharges of oil.
80
Nothing'in this section shall be construed to prohibit any oil
81 terminal or drilling facility from entering into any agreement with
82 any vessel, or its owner or operator, regarding liability for any
83 damages or penalties that may be imposed by the laws of the
84 Commonwealth on any party for a prohibited discharge of oil. Any
85 such vessel from which a prohibited discharge of oil occurs that has

86

not met

j

the requirements of this section shall be impounded until it

87 meets such requirements.
88
Every licensee shall establish and maintain under regulations
89 promulgated by the Director evidence of financial responsibility of
90 $14,000,000 or such lesser amount as the director shall establish by
9f regulation to meet its liabilities under this chapter.
No party shall be liable under this chapter for any prohibited
92
93 discharge of oil that results from any act of war.
94
Section 49C. Whenever a prohibited discharge of oil occurs,
95 the director shall make a determination within 24 hours as to
96 whether said discharge is a major or minor spill. If the director
97 determines said prohibited discharge is a minor spill, he shall act in
98 accordance with the relevant provisions of this Chapter. If
the
99 director determines that said prohibited discharge of oil is a
major
100 spill, he shall immediately notify the Secretary.
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In the case of a major oil spill, the Secretary shall assume all
powers and duties delegated to any entity or person pursuant to
this chapter for such time as he may believe necessary to carry out
the purposes of this chapter. If the director shall determine that a
minor oil spill has become a major spill, such a spill shall be
deemed to have always been a major oil spill for the purposes of
this chapter.
Section 49D. There is hereby established an annual fee which
shall be assessed proportionally to each licensee in an amount
necessary to purchase a policy of insurance for loss occasioned by a
major oil spill in the Commonwealth, either where the source of
said major oil spill is unidentifiable or where any person named in
the Divisions Determination of Responsibility fails or refuses to
clean up said major oil spill or compensate injured parties pursuant
to this chapter. Moneys collected pursuant to this chapter shall be
invested and disbursed as the Treasurer may direct.
(1) Said insurance policy premiums shall be paid for as follows:
The Treasurer or his designee shall collect from any licensee
receiving any oil within the Commonwealth, an annual fee, to be
assessed proportionately to said licensees annual through-put of
oil within the Commonwealth. The aggregate of said fees shall not
exceed the annual premium for the insurance policy or policies
purchased pursuant to section 49E of this chapter.
(2) The moneys collected pursuant to this chapter shall be used
to purchase a policy of insurance in an amount of fourteen million
dollars, to cover any loss or damage herein specified caused by a
major oil spill, either where the source of said major oil spill is
unidentifiable or where any person named in the Divisions
Determination of Responsibility either fails or refuses to clean up
said oil spill and compensate any injured parties within a
reasonable period of time as herein specified.
Section 49E. The Treasurer shall purchase, within 90 days of
the effective date of this act, from insurance broker licensed to do
business in the Commonwealth, an insurance policy to be known

123
124
125
126
127
128
129
130
131
132
133
134
135 as the Major Oil Spill Compensation Policy.
136 The policy of insurance shall provide for the following:
1) costs authorized by the Secretary and reasonably incurred.
137
138 relating to the previously authorized cleanup, removal, disposal,
139 and containment of prohibited Discharge of Oil in the tidal waters
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and the wildlife, marinelife, or other natural coastal resources of
the Commonwealth, and which threatens such areas or such
resources, resulting from a major oil spill. Such costs shall include,
but not be limited to, the restoration of public coastal shorefront
property, the replenishment of coastal wildlife and marine life
stocks depleted by such oil pollution and the clean-up of an
unexplained discharge when it is not possible to assess responsibility for the damage of oil pollution caused by a major oil spill.
2) costs of personnel and equipment deployed by any person at
the request of the secretary or designee in response to the threat of
an imminent oil pollution incident caused by a major oil spill either
where the discharger of said oil is unknown or where any person
named in the Divisions Determination of Responsibility fail or

148
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151
152
153 refuse to act expeditiously to remove said pollution.
3) claims awarded in accordance with section 49F of this
154

155 chapter.
Section 49F. Any person, including the Commonwealth, with
156
the
exception of the person determined by the division to be
157
for a prohibited discharge of oil, claiming to have
responsible
158
159 suffered damages arising out of or directly resulting from a major
160 oil spill may in the case of an unidentified spill apply to the
161 insurance company for reimbursement from the policy within
162 twelve months of the occurrence of such discharge stating the
163 amount of damage he claims to have suffered as a result of such
164 major oil spill. Claims may be asserted for the following types of
165 damages;
166 (1) removal costs, which shall include, but not be limited to, the
167 costs specified in subparagraphs (1) and (2) of section 49E of this
168 chapter;
169
(2) injury to or destruction of real or personal property;
170
(3) loss of use of real or personal property or natural resources
171 including state or municipal licensing fees;
172 (4) loss of profits or impairment of earning capacity owing to
173 injury to or destruction of real or personal property or natural
174 resources, but only if the claimant has derived a least 50% of his
175 annual gross income as determined for federal
income tax
176 purposes from such property or natural resources for two years
177 previous to the date of prohibited discharge of oil.
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All claims for damages and clean-up costs shall be due and
178
179 payable by any person named in the Divisions Determination of
180 Responsibility or the insurance company within 30 days upon
181 receipt of reasonable proof of the fact and amount of expenses and
182 loss incurred, provided, however, that in the case of an identified
183 spill, said claim shall be made against any person named in the
184 Divisions Determination of Responsibility. If said person either
185 fails, refuses, or is unable to pay said claim with 180 days of
186 submission of said reasonable proof of loss, then the insurance
187 company shall pay said claim forthwith.
In any case where said claims remain unpaid for more than 30
188
189 days, any unpaid party may commence an action in any Court of
190 competent jurisdiction for payments of amounts therein deter191 mined to be due in accordance with this chapter. In any such ac192 tion commenced in the court in the judicial district in which the un193 paid party resides, the court shall, upon the filing of an answer by
194 the defendant, and upon the motion of the unpaid party, advance
195 the action for a speedy trial. If the unpaid party recovers a judge196 ment in any amount due and payable by the identified spiller of the
197 insurance company, the court shall assess against said identified
198 spiller or the insurance company in addition thereto, costs and
199 reasonable attorney’s fees.
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Section 49G. If a claimant accepts payment from or a
judgement against the policy, the insurance company shall be
subrogated to any cause of action that the claimant may have had
to the extent of such payment or judgement.
Section 49H. If the total amount of awards of damages against
the identified spiller or the policy at any time exceeds 14 million
dollars for any one incident, such awards shall be paid to the extent
of such limit in the following order of priority;
(1) removal costs, which shall include, but not be limited to, the
costs specified in subparagraphs (1) and (2) of section 49E of this
chapter;

(2) injury to or destruction of real or personal property or
natural resources;
(3) loss of profits or impairment of earning capacity owing to
injury to or destruction of real or personal property or natural
resources, but only if the claimant has derived at least fifty percent
of his annual gross income as determined for federal income tax
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217 purposes from such property or natural resources for the two years
218 previous to the date of the prohibited discharge ot oil.
(4) loss of use of real or personal property.
219
If the balance is insufficient to pay all of the awards in any
220
221 category, all such awards shall be paid on a pro-rated basis.
Section 491. Any person receiving compensation for any
222
223 damages pursuant to this chapter shall be precluded from receiving
224 compensation for the same damages from any other source. Any
225 person who receives compensation for damages specified in this
226 chapter from any other source shall be precluded from receiving
227 compensation for the same damages pursuant to this chapter.
The superior court shall have jurisdiction to enjoin violations of,
228
229 or grant such relief as it deems necessary or appropriate to secure
230 compliance with, any provision of this chapter or any order, license
231 or regulation issued or adopted hereunder.
Section 49J. Any person who violates any provision of section
232
233 49A through 50A of this chapter, or any regulation promulgated
234 thereunder, shall be subject to the fines, imprisonment and
235 penalties prescribed by Section 42 of this chapter.
Section 49K. The Secretary shall, in cooperation with ap236
propriate
federal, state, interstate, and local government entities,
237
and
maintain a contingency plan for handling emergency
238 develop
239 clean-up operations. The plan shall be filed within ninety days of
240 the effective date of this act with the governor, the federal regional
241 response center, and the on-scene commander for the Com242 monwealth designate in the national oil and hazardous substances
243 pollution contingency plan, and it shall be updated periodically as
244 the secretary deems necessary. The contingency plan shall include
245 detailed emergency operating procedures for the total containment
246 and clean-up of oil pollution in the marine environment of the
247 Commonwealth. The plan shall include, but not be limited to, the
248 following information: an inventory of available equipment and
249 supplies and their location; a table of organizations with the
250 names, addresses, and telephone numbers of all persons, whether
25 1 at federal, state, interstate, or local level, responsible
for imple-252 menting every phase of the plan, or any other related contingency
253 plan; and a designation of priority zones to determine the sequence
254 and methods of clean-up.
255
Section49L. The Secretary when a major spill threatens to
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256 cause environmental damage, or damage to property owners of the
257 coastal shorefront, may take all appropriate action to clean up said
258 oil, either in the case of an unidentified spill or where any person
259 named in the Division's Determination of Responsibility fails or
260 refuses to clean up said oil immediately. The Secretary shall then
261 seek payment for all costs so incurred either from the said person

262 or the insurance policy as herein specified.
263
The Commissioner of Administration and Finance is hereby
264 authorized and directed to allow the Secretary to incur the cost to
265 carry out the intent of the act on behalf of the Commissioner
266 pursuant to the powers and duties set forth in Section 49C of this
267 Chapter.
268
Section 49M. If any of the provisions of sections 49A through
269. 49M of this chapter or the applicability thereof is held invalid by
270 any court of competent jurisdiction, the remainder of the
271 provisions of such sections shall not be affected thereby.
1
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SECTION 2. Section 50 of said chapter 21 is hereby amended
by adding after the last paragraph the following section:
The director may revoke or suspend a license at any time if he
finds that its terms have been violated or are inadequate for the
prevention of oil pollution or that the licensee or its agents have
violated any provision of this chapter. As a condition precedent to
the issurance or renewal of a license, the director shall require
satisfactory evidence that the applicant is in compliance with the
provisions of this chapter and all other state and federal
regulations for the prevention, control and abatement of oil
pollution. Any person whose license is refused, suspended or
revoked shall also be subject to such other punishments, penalties
or sanctions as may be provided by law.
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