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By Ms. Buell of Greenfield, petition of Carmen D. Buell and other
members of the General Court relative to long term care insurance.
Insurance.

W)t Commontoealtf) of iKa**acf)u*ett*
In the Year One Thousand Nine Hundred and Ninety-Three.
An Act

establishing long

term

care insurance standards.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1

Chapter one hundred and seventy-five is hereby amended by
after section 110K the following new section 110L;
adding
2
3

LONG TERM CARE INSURANCE

Section 110L. 1. The term “policy of long term care insurance”
5 as used herein includes any individual or group insurance policy,
6 certificate, or rider advertised, marketed, offered, or designed to
7 provide coverage for each covered person on an expense incurred,
8 indemnity, prepaid, or other basis, for one or more diagnostic,
9 preventive, therapeutic, rehabilitative, maintenance or personal
10 care services, provided in a setting other than an acute care unit
11 of a hospital. Such term includes a group or individual annuity
12 or life insurance policy or rider which provides directly, or which
13 supplements, long term care insurance, and any product which
14 is advertised, marketed or offered as long term care insurance.
15 Such term as used herein does not include any medicare
16 supplemental policy, any insurance which is offered primarily to
17 provide accident and sickness insurance described in subdivi-18 sions (a) and (d) of the sixth paragraph of section forty-seven, or
19 any insurance which is offered primarily to provide disability
20 income or related asset-protection coverage, accident only
2! coverage, or specified disease or specified accident coverage.
22
2. No individual shall deliver or issue for delivery within or
23 without the commonwealth, or offer for sale to any person in this
4
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commonwealth, a policy of long term care insurance unless such
individual shall have met the following minimum standards
regarding insurance sales practices:
(a) each individual who is selling or offering for sale a policy
of long term care insurance has the duty of good faith and fair
dealing to the purchaser or potential purchaser of such a policy.
An individual is considered to have violated this subsection if the
individual engages in any of the following practices:
(i) knowingly making any misleading representation or
incomplete or fraudulent comparsion of any health care insurance
policy or insurers for the purpose of inducing, or tending to
induce, any person to retain or effect a change with respect to a
policy of long term care insurance.
(ii) employing any method of marketing having the effect of,
or intending to, induce the purchase of long term care insurance
policy through undue pressure.
(iii) making use directly or indirectly of any method of
marketing which fails to disclose in a conspicuous manner that
a purpose of the method of marketing is solicitation of insurance
and that contact will be made by an insurance agent or insurance

44 company.
(b) each individual who is selling or offering for sale a policy
45
46 of long term care insurance may not complete the medical history
47 portion of an application.
(c) each individual who is selling or offering for sale a policy
48
49 of long term care insurance may not knowingly sell or issue such
50 policy to an individual who is eligible for medical assistance as
51 defined in chapter one hundred and eighteen E of the General
52 Laws.
(d) each individual who is selling or offering for sale a policy
53

54 of long term care insurance may not sell such policy knowing that
55 the policy provides for coverage that duplicates coverage already
56 provided in another policy of long term care insurance, unless the
57 policy is intended to replace such other policy.
58
(e) no individual may sell or offer for sale a long term care
59 insurance policy without providing to the purchaser or potential
60 purchaser, or representative, an outline of coverage that complies
61 with standards established by the commissioner.
62
(f) any individual who sells, offers for sale, or issues a policy
63 for long term care insurance in violation of section 2 is subject
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civil money penalty not to exceed $5,000 for each such

65 violation.

66
(g) the commissioner shall establish a code of conduct for
67 associations or other groups offering for sale a policy of long term
68 care insurance.
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3. If an application for a policy of long term care insurance,
or for a certificate under a group policy of long term care insurance
is denied, or an applicant returns a policy or certificate within
thirty days of the date of its issuance, the issuer shall refund to
the applicant, not later than thirty days after the date of denial
or return, any premiums paid with respect to such a policy.
4. If a claim under a policy of long term care insurance is
denied, the issuer shall, within sixty days of the date of a written
request by the policyholder or certificate holder, or their
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5. The issuer of a policy of long term care insurance shall
periodically, not less often than annually, report to the commissioner information respecting:
(a) the policies of long term care insurance of the insurer that
are in force,
(b) the most recent premiums for such policies and the
premiums imposed for such policies during the previous five year

representative;
(a) provide a written explanation of the reasons for the denial
80 and
(b) make available all information directly relating to such
81
82 denial.

period,
(c) the lapse rates, replacement rates, and rescission rates for
policies, by agent, and the claims denied, as a percentage of the
claims submitted, for such policies.
Information under this section shall be reported in a format
specified in standards promulgated by the commissioner.

6. Before issuing a long term care insurance policy to an
applicant, the issuer shall obtain all of the following:
(a) a report of a physical examination of the applicant
(b) an assessment of the functional capacity of the applicant
(c) copies of the medical records of the applicant.
No claim shall be denied based on prior health conditions if
the medical records of the applicant were not requested by the
issuer prior to issuing a policy.
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7, No policy of long term care insurance may be canceled or
105 nonrenewed for any reason other than nonpayment of premium
106 or material misrepresentation.
107
8. Each policy of long term care insurance shall, pursuant to
108 standards developed by the commissioner, use uniform language
109 and definitions, and use a uniform format for presenting the
110 outline of coverage under such a policy. The outline of coverage
11l for each policy of long term care insurance shall include at least
112 the following;
113
(i) a description of the principal benefits and coverage under
114 the policy.
115
(ii) a statement of the principal exclusions, reductions, and
116 limitations continued in the policy.
117
(iii) a statement of the terms under which the policy or
118 certificate may be continued in force or discontinued, the terms
119 for continuation or conversion, and any reservation in the policy
120 of a right to change premiums.
(iv) a statement that the outline of coverage is a summary only,
121
122 not a contract of insurance, and that the policy, or master policy,
123 contains the contractual provisions that govern.
(v) a statement of the value of the policy, determined in
124
125 accordance with standards established by the commissioner.
126
(vi) a description of the terms under which a policy or
127 certificate may be returned and the premium refunded.
128
(vii) a statement of the percentage limit on annual premium
129 increases that is provided under the policy.
130
(viii) information, in graphic form, on the projected effect of
131 inflation on the value of benefits provided under the policy during
132 a period of at least twenty years.
9. A policy of long term care insurance may not condition or
133
134 limit eligibility
135
(i) for benefits for a type of services to the need for or receipt
136 of any other services.
137
(ii) for any noninstitutional benefit on the medical necessity for
138 such benefit.
139
(iii) for custodial care only (A) to care provided in facilities
140 which provide a higher level of care or (B) to care provided in
141 facilities which provide for twenty-four hour or other nursing care
142 not required in order to the licensed by the commonwealth.

104
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10. All policies for long term care insurance, in addition to
providing institutional services in a nursing facility, shall provide
at least a minimum level of benefits, as defined by the
commissioner, for home health care services, and shall not
(i) limit such benefits to services provided by registered nurses
or licensed practical nurses;
(ii) require benefits for such services to be provided by a nurse
or therapist that can be provided by a home health aide or other
licensed or certified home care worker acting within the scope of
the worker’s licensure or certification.
11. All policies for long term care insurance shall provide at
least a minimum level of benefits, as defined by the commissioner,
for custodial care services in an individual’s home, including
homemaker and personal care services as defined under chapter
nineteen A of the General Laws; meals on wheels and related
nutritional services; respite care services; and other custodial care
services as defined by the commissioner in order to maintain an
individual living at home in independence and dignity.
12. A policy of long term care insurance may not treat benefits
under the policy in the case of an individual with Alzheimer’s
disease, with any related progressive degenerative dementia of an
organic origin, or with any organic or inorganic mental illness
differently from an individual having another medical condition
for which benefits may be made available.
13. A policy of long term care insurance may not exclude or
condition benefits based on a medical condition for which the
policyholder received treatment or was otherwise diagnosed
before the issuance of the policy, with the exception that such
policy may exclude benefits during its first six months, based on
a condition for which the policyholder received treatment or was
otherwise diagnosed during the six months before the policy
became effective
14. If a policy of long term care insurance replaces another
policy of long term care insurance, the replacing policy shall waive
any time periods applicable to preexisting conditions, waiting
period, elimination periods and probationary period in the new
policy for similar benefits to the extent such time was spent under
the original policy.
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15. Each policy for long term care insurance shall determine
182 the eligibility for, and level of, benefits available under the policy
183 based on standards developed by the commissioner, including a
184 professional assessment of the policyholder’s functional ability,
185 and shall specify the level(s) of functional impairment required
186 under such an assessment to obtain benefits under the policy.
187
16. Each policy for long term care insurance shall provide for
188 an appeals process, according to standards promulgated by the
189 commissioner, for individuals who dispute the results of an
190 assessment conducted under section fifteen, or who dispute the
191 results of a benefit claim.
17. Each policy for long term care insurance shall provide for
192
193 automatic inflation protection at the time of each annual renewal
194 of a policy, for an increase of a specified percentage, but not less
195 than five percent compounded annually, in the dollar payment
196 levels and the maximum payment limit on benefit coverage above
197 the levels or limit in effect during the previous policy year. Such
198 inflation protection shall be for the lifetime of the policyholder.
199
18. Each policy for long term care insurance shall specify a limit
200 on the percentage increase in premiums for a policy that may be
201 made between one policy year and the subsequent policy year.
202 Each policy shall limit premium increases to ten percent per year
203 once a policyholder reaches the age of seventy-five.
204
19. Each policy for long term care insurance shall provide that
205 if the policy lapses after the policy has been in effect for a minimum
206 period of time, as determined by the commissioner, the policy will
207 provide without payment of additional premiums, benefits equal
208
209

to:

(a) a percentage, as determined by the commissioner, of
210 benefits otherwise available at term, or
211
(b) such other type of benefits as the commissioner shall
212 promulgate.
213
20. The issuer of a policy of long term care insurance may not
214 cancel such a policy or deny a claim under the policy based on
215 fraud or misrepresentation relating to the issuance of the policy
216 unless notice of such fraud or misrepresentation is provided within
217 six months after the date of the issuance of the policy.
218
21. The commissioner shall establish standards for the training
219 and certification of all agents, and shall ensure that all agents who
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220 offer for sale a policy of long term care insurance have been trained
221 in accordance with said standards and certified by the
222 commissioner to offer long term care insurance.
223
22. The commissioner shall establish a limit on agent
224 compensation at no more than fifty percent of the policy premium.
225
23. No policy of long term care insurance shall terminate or
226 lapse for nonpayment of any premium until the expiration of three
227 months from the due date of such premium, unless the company
228 within not less than ten nor more than forty-five days prior to
229 said due date, shall have mailed, postage prepaid, duly addressed
230 to the insured at his last address shown by the company’s records,
231 a notice showing the amount of such premium and its due date.
232 Such notice shall also contain a statement as to the lapse of the
233 policy if no payment is made as provided in the policy. If such
234 a notice is not so sent, the premium in default may be paid at
235 any time within said period of three months. No action shall be
236 maintained on any policy to which this section applies and which
237 has lapsed for nonpayment of any premium unless such action
238 is commenced within two years from the due date of such
239 premium.
240
24. The commissioner shall require that all rate increases
241 requested for any policy of long term care insurance shall be the
242 subject of a public hearing convened by the commissioner. If the
243 commissioner finds that the proposed premium rates to be
244 charged are excessive, inadequate, or unfairly discriminatory, he
245 shall, after at least twenty days notice and hearing, disapprove
246 such premium rates. In determining whether such premium rates
247 are excessive, inadequate or unfairly discriminatory, the
248 commissioner shall give due consideration to past and prospective
249 claim experience within and outside this commonwealth, and to
250 fluctuations in such claim experience, to a reasonable risk charge,
251 to contribution to surplus and contingency funds, to past and
252 prospective expenses both within and outside this commonwealth,
253 and to all other relevant factors within and outside this
254 commonwealth including any differing operating methods of the
255 insurance companies joining in the issue of the policy. Any person
256 or insurance company aggrieved by any action, order, finding, or
257 decision of the commissioner under this section may, within
258 twenty days from the filing of a memorandum thereof in his office,
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259 file a petition in the supreme judicial court for the county of
260 Suffolk for a review of such action, order, finding or decision.
261 The action, order, finding or decision of the commissioner shall
262 remain in full force and effect pending the final decision of the
263 court unless the court or justice thereof after notice to the
264 commissioner shall by a special order otherwise direct. The court
265 shall have jurisdiction in equity to modify, amend, annul, review
266 or affirm such action, order, finding or decision, shall review all
267 questions in accordance with the standards for review provided
268 in paragraph (8) of section fourteen of chapter thirty A and may
269 make any appropriate order or decree.
270
25. The commissioner shall make, and may at any time alter
271 or amend, reasonable rules and regulations, and interpretations
272 thereof, concerning advertising, whether offered by mail, by print
273 media, by television, or by agent, of individual and group policies
274 for long term care insurance so as to assure that such advertising
275 is truthful and not misleading, in fact or in implication. Such
276 regulations shall be in conformity with the provisions of subsec277 tions (1) through (16) of section 110E. The commissioner may
278 order any insurer or agent or broker violating-such regulations
279 as he makes pursuant to this section to cease and desist from such
280 advertising and to put all policyholders or applicants on notice
281 of the violation in such a manner as he deems appropriate, and,
282 in the case of repeated violations, he may suspend or revoke the
283 license of any such persons and impose reasonable conditions for
284
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reinstatement.
26. The commissioner shall make financial assessments upon
every insurer, group or association offering one of more policies
of long term care insurance to applicants within this commonwealth, in accordance with a rate schedule based on each insurer’s
percentage share of total long term care insurance premiums based
on policies sold within this commonwealth in any given year, to
fund a program not to exceed $lOO,OOO for the purpose of

providing information, counseling, and assistance relating to the
procurement of adequate and appropriate long term care
insurance. Such assessment shall be considered to be a reasonable
part of the insurer’s premium rates. Said long term care insurance
counseling program shall be administered by the executive office
of elder affairs created under chapter nineteen A of the General
Laws.

