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By Mr. DiMasi ofBoston, petition of Salvatore F. DiMasi and

others for legislation to improve the elective shares of surviving
spouses in certain estate proceedings. The Judiciary.
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In the Year One Thousand Nine Hundred and Ninety-Three.

An Act improving the spousal elective share.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting the
2 following as new Chapter 191 C [The Elective Share of Surviving
3 Spouse]:
4 Section 1. [Elective Share Amount.] The surviving spouse of
5 a decedent who dies domiciled in this State has a right of election,
6 under the limitations and conditions stated in this chapter, to take
7 an elective share amount equal to the greater of (a) $50,000 and
8 (b) the value of the elective-share percentage of the augmented
9 estate, determined by the length of time the spouse and the

10 decedent were married to each other, in accordance with the
11 following schedule;

12 If the decedent and the spouse The elective-share
13 were married to each other percentage is:
14 Less than 1 year 0% of augmented estate.
15 1 year but less than 2 years 15% of augmented estate.
16 2 years but less than 3 years 20% of augmented estate.
17 3 years but less than 4 years 25% of augmented estate.
18 4 years but less than 5 years 30% of augmented estate.
19 5 years but less than 6 years 35% of augmented estate.
20 6 years but less than 7 years 40% of augmented estate.
21 7 years but less than 8 years 45% of augmented estate.
22 8 years or more 50% of augmented estate.
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23 Section 2. Definitions and Special Rules.
24 (a) Definitions. In this Chapter: (1) The “Augmented Estate”
25 shall be the decedent’s Federal gross estate, as finally determined
26 under section 2031 and sections 2033 through 2046 of the Internal
27 Revenue Code:
28 (i) plus gifts made within three years of death, determined by
29 applying section 2035 [Adjustments for Gifts Made Within 3
30 Years of Decedent’s Death] of the Internal Revenue Code, but
31 without giving effect to subsection 2035(d) of the Internal
32 Revenue Code;
33 (ii) less property includable in the decedent’s Federal gross
34 estate under section 2044 [Certain Property for Which Marital
35 Deduction was Previously Allowed] of the Internal Revenue
36 Code; and
37 (hi) less expenses, indebtedness and taxes qualifying for the
38 deduction under section 2053 [Expenses, Indebtedness, and
39 Taxes] of the Internal Revenue Code.
40 When used in this chapter, the term “Internal Revenue Code”
41 shall refer to the provisions of the Internal Revenue Code of 1986,
42 as amended at the time of the decedent’s death, or to the
43 corresponding provisions of any subsequent Federal tax law then
44 in effect.
45 (2) “Property otherwise passing to the surviving spouse” shall
46 mean all property or interests in property includable in the
47 decedent’s augmented estate that qualify for the Federal marital
48 deduction under section 2056 [Bequests, etc. to Surviving Spouse]
49 of the Internal Revenue Code:
50 (i) less property in which the surviving spouse has a qualifying
51 income interest under subsections 2056(b) (7) [Election with
52 Respect to Life Estate for Surviving Spouse] or 2056(b) (8)
53 [Special Rule for Charitable Remainder Trusts] of the Internal
54 Revenue Code; and
55 (ii) plus property passing to a non-citizen spouse under sub-
-56 section 2056(d) [Disallowance of Marital Deduction Where
57 Surviving Spouse Not United States Citizen] of the Internal
58 Revenue Code.
59 (3) A “surviving spouse” means a person who was married to

60 the decedent, according to G.L. c. 207, and was not divorced from
61 the decedent according to G.L. c. 208, section 21, at the time of
62 the decedent’s death.
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63 (4) The term “personal representative” means the executor,
64 administrator, successor personal representative, special admin-
-65 istrator, or a person who performs substantially the same
66 functions relating to the estate of a decedent under the law
67 governing their status.
68 (5) “Bona fide purchaser” means a purchaser for adequate and
69 full consideration, in good faith and without notice of an adverse
70 claim. A purchaser shall be deemed to have notice of an adverse
71 claim by the surviving spouse if said purchaser has failed to make
72 diligent inquiry as to the assent to (or knowledge of) the purchase
73 by a spouse.
74 (b) Valuation. Property shall be valued as of the decedent’s
75 death, according to the federal estate tax valuation rules then in
76 effect, except that gifts made within three years of the decedent’s
77 death includable in the decedent’s augmented estate shall be
78 valued as of the date of the gift.
79 (c) Who May Elect. The right of election may be exercised;
80 (1) personally by the surviving spouse;
81 (2) for an incompetent surviving spouse by the spouse’s
82 conservator, guardian or agent under authority of a durable power
83 of attorney; or
84 (3) for a deceased surviving spouse, by the spouse’s executor
85 or administrator.
86 (d) Protection of Payors and Other Third Parties. (1) Although
87 under this section a payment, item of property, or other benefit
88 is included in the decedent’s augmented estate, a payor or other
89 third party is not liable for having made a payment or transferred
90 an item of property or other benefit to a beneficiary designated
91 in a governing instrument, or for having taken any other action
92 in good faith reliance on the validity of a governing instrument,
93 upon request and satisfactory proof of the decedent’s death, before
94 the payor or other third party received written notice from the
95 surviving spouse or spouse’s representative of an intention to file
96 a petition for the elective share or that a petition for the elective
97 share has been filed. A payor or other third party is liable for
98 payments made or other actions taken after the payor or other
99 third party received written notice of an intention to file a petition

100 for the elective share or that a petition for the elective share has
101 been filed.
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(2) The written notice of intention to file a petition for the
elective share or that a petition for the elective share has been filed
must be mailed or delivered to the payor or an agent of the payor.
Upon receipt of written notice of intention to file a petition for
the elective share or that a petition for the elective share has been
filed, a payor or other third party may pay any amount owed or
transfer or deposit any item of property held by it to or with the
court having jurisdiction of the probate proceedings relating to
the decedent’s estate, or if no proceedings have been commenced,
to or with the court having jurisdiction of probate proceedings
relating to decedents’ estates located in the county of the
decedent’s residence. The court shall hold the funds or item of
property and, upon its determination under section six (d), shall
order disbursement in accordance with the determination. If no
petition is filed in the court within the specified time under section
six (a), or, if filed, the demand for an elective share is withdrawn
under section six (b), the court shall order disbursement to the
designated beneficiary. Payments, transfers, or deposits made to
or with the court discharge the payor or other third party from
all claims for the value of amounts paid to or items of property
transferred to or deposited with the court.
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(3) Upon petition to the probate court by the beneficiary
designated in a governing instrument, the court may order that
all or part of the property be paid to the beneficiary in an amount
and subject to conditions consistent with this section.
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Section 3. Waiver of Right to Elect. A waiver of the right of
election by agreement is valid if the following conditions are met:
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(a) The agreement is in writing;
(b) The agreement is signed by both spouses;
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(c) The waiver specifically refers to the right of election;131
(d) The spouse executing the waiver was provided full written

disclosure of the other spouse’s assets;
132
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(e) The spouse executing the waiver was represented by
independent counsel; and
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(f) The agreement is fair and reasonable as of the date of
enforcement.
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Section 4. Notification of Surviving Spouse. On or before the
day that the personal representative of the decedent’s estate sends
notice to interested parties of his or her petition with the Probate

138
139
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141 Court for appointment, the personal representative shall send to
142 the decedent’s surviving spouse by certified or registered mail, and
143 shall file with the Probate Court in which the petition for
144 appointment is filed, a written notice of the following: (a) the
145 surviving spouse may have aright to elect a share of the decedent’s
146 estate under G.L. c. 191D; (b) the name, address, and phone
147 number of the personal representative; (c) the personal repre-
-148 sentative and his or her lawyer’s sole duties are to the decedent’s
149 estate and not to the surviving spouse; (d) the surviving spouse
150 has a right to retain a lawyer to represent him or her in connection
151 with electing under this chapter; (e) the surviving spouse has a
152 right to receive from the personal representative a written
153 disclosure of the estimated value of, and alist of the assets included
154 in, the decedent’s augmented estate as defined in section two of
155 this chapter within two months of the date of sending a written
156 request addressed to the personal representative; (f) the surviving
157 spouse has a right to receive from the personal representative a
158 copy of the federal estate tax return within one month after the
159 filing of such return if the surviving spouse requests such return
160 in writing from the personal representative; (g) the date by which
161 the surviving spouse must elect under this chapter. The personal
162 representative shall attach to such notice a copy of G.L. c. 19! D.
163 Sections. Disclosure to Surviving Spouse. The personal repre-
-164 sentative shall provide to the surviving spouse a written disclosure
165 of the estimated value of, and a list of the assets included in, the
166 decedent spouse’s augmented estate, as defined in section two of
167 this chapter, within two months of the date the surviving spouse
168 sends a written request for such information to the personal repre-
-169 sentative. The personal representative shall provide the surviving
170 spouse with a copy of the federal estate tax return within one
171 month after filing such return with the Internal Revenue Service
172 if the surviving spouse requests in writing a copy of such return
173 from the personal representative.
174 Section 6. Proceeding for Elective Share; Time Limit, (a) The
175 election must be made by filing, within nine months after the date
176 the personal representative sends the notice prescribed by
177 section 4ofthis chapter, but in no event later thantwo years after
178 the date of the decedent’s death, a petition for the elective share
179 in the court having jurisdiction of the probate proceedings relating
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to the decedent’s estate, or if no proceedings have been
commenced, in the court having jurisdiction of probate
proceedings in the county where the decedent was last domiciled.
A copy of the petition for the elective share shall be mailed or
delivered to the personal representative within thirty days of the
filing of the petition.
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(b) The surviving spouse may withdraw the surviving spouse’s
petition for an elective share at any time before entry of a final
determination by the court.
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(c) After filing a petition for an elective share, the surviving
spouse and the estate may conduct reasonable discovery in
accordance with the Massachusetts Rules of Civil Procedure.
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(d) After notice and hearing, the court shall determine the
elective share amount, and shall order its payment from the assets
of the augmented estate or by contribution as appears appropriate
under section eight. If it appears that a fund or property included
in the augmented estate has not come into the possession of the
personal representative, or has been distributed by the personal
representative, the court nevertheless shall fix the liability of any
person who has any interest in the fund or property or who has
possession thereof, whether as trustee or otherwise. The
proceeding may be maintained against fewer than all persons
against whom relief could be sought, but no person is subject to
contribution in any greateramount than would have been the case
under section eight had relief been secured against all persons
subject to contribution.
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(e) An order or judgment of the court may be enforced as
necessary in suit for contribution or payment in other courts of
this State or other jurisdictions.
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Section 7. Effect of Election on Statutory Benefits. If the right
of election is exercised by or on behalf of the surviving spouse,
the surviving spouse’s homestead allowance and allowance for
necessaries, if any, are not charged against but are in addition to
the elective-share amount.
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Section 8. Satisfying Elective Share Amount, (a) Elective
Share Amount Only. In a proceeding for an elective share, the
following shall be applied first to satisfy the elective share amount;

214
215
216

(1) amounts included in the augmented estate which pass or
have passed to the surviving spouse by testate or intestate
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succession, or which would have passed to the surviving spouse
but for the filing of the demand for an elective share by or on
behalf of the surviving spouse;
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(2) property otherwise passing to the surviving spouse by
reason of the decedent’s death, as defined in Section 2(a) (2)
above; and
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(3) amounts included in the augmented estate which would
have passed to the surviving spouse but were disclaimed.
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(b) Unsatisfied Balance of Elective Share Amount. If, after the
application of subsection (a) the elective share amount is not fully
satisfied, amounts included in the decedent’s augmented estate but
not including any gifts made within three years of death shall be
so applied that liability for the unsatisfied balance of the elective-
share amount is apportioned among the recipients of such
amounts in proportion to the value of their interests therein.
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(c) Residual Balance of Elective Share Amount. If, after the
application of subsections (a) and (b) the elective-share amount
is not fully satisfied, amounts included in the decedent’s
augmented estate which have passed to recipients of any gifts
made within three years of death shall be so applied that liability
for the unsatisfied balance of the elective-share amount is
apportioned among the recipients of such gifts in proportion to
the value of their interests therein.
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(d) Liability of Original Recipients of Gifts Made Within Three
Years of Death and Subsequent Transferees. Original recipients
of any gifts made by the decedent within three years of death and
the subsequent transferees, other than bona fide purchasers, of
the property or its proceeds from the recipients of such gifts, to
the extent such recipients or transferees have the property or its
proceeds, are liable to make a proportional contribution toward
satisfaction of the surviving spouse’s elective-share amount. A
person liable to make contribution may choose to give up the
proportional part of such gift or to pay the value of the amount
for which the person is liable.
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(e) Protection of Bona Fide Purchasers; Personal Liability of
Recipient or Subsequent Transferee.
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(1) A bona fide purchaser who purchases property from a
recipient or subsequent transferee for value and without notice
or who receives a payment or other item of property in partial
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or full satisfaction of a legally enforceable obligation, is neither
obligated under this chapter to return the payment, item of
property, or benefit nor is liable under this chapter for the amount
of the payment or the value of the item of property or benefit.
But a person who, not for value, receives a payment, item of
property, or any other benefit included in the decedent’s
augmented estate is obligated to return the payment, item of
property, or benefit, or is personally liable for the amount of the
payment or the value of the item of property or benefit, as
provided in this chapter.
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(2) If any section or part of any section of this chapter is
preempted by federal law with respect to a payment, an item of
property, or any other benefit included in the decedent’s
augmented estate, a person who, not for value, receives the
payment, item of property, or any other benefit is obligated to
return that payment, item of property, or benefit, or is personally
liable for the amount of that payment or the value of that item
of property or benefit, as provided in this chapter, to the person
who would have been entitled to it were that section or part of
that section not preempted.
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