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By Mr. Cohen of Newton, petition of David B. Cohen, Thomas P.
Kennedy, J. James Marzilli, Jr., Pamela P. Resor, Warren E. Tolman
and John A. Businger for legislation to make certain changes to the
Architectural Access Board. State Administration.

)t Commontotaltf) of 4fla8*acf)u«ett«
In the Year One Thousand Nine Hundred and Ninety-Three.

An

Act relative to the architectural access board.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
1 SECTION 1. Section 17 of chapter 6 of the General Laws is
2 hereby amended by inserting after “the nutrition board” the fol3 lowing: — the architectural and transportation access board.
1 SECTION 2. Chapter 6 is hereby amended by adding after the
2 last section therein the following section: —
3 Section 205. (1) There shall be a board to be known as the
4 architectural and transportation access board, which shall consist
5 of the director of the office on disability or his designee, the
6 secretary of the executive office of elder affairs or his designee,
7 the secretary of the executive office of administration and finance
8 or his designee, and six members to be appointed by the governor,
9 in consultation with the secretary of administration and finance
10 from lists submitted by the director of the office of handicapped
11 affairs. Three of the appointive members shall be selected after
12 consultation with advocacy groups on behalf of the physically
13 handicapped. The governor, secretary and the director shall
14 exercise their best efforts to ensure that at least two of the
15 appointive members shall be registered architects licensed to
16 practice in the commonwealth. The chairman of the board shall
17 be elected annually by the members.
18 (2) Each appointive member shall be appointed for a term of
19 three years, with the members initially appointed serving
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staggered terms. Persons appointed to fill vacancies shall serve
for the unexpired term. Any member shall be eligible for
reappointment. Each appointive member shall be paid for each
day while in the actual performance of official functions at such
rate as shall be approved by the commissioner of administration
and shall also receive from the commonwealth all expenses
necessarily incurred in connection with such official duties. Any
board member appointed by said governor absent from three
consecutive board meetings, which absence is not for reasons of
health, may be removed from membership by said governor upon
request of a majority of the board.
(3) The board shall employ an executive director, who shall
appoint, with the board’s approval, a general counsel, an architect,
an engineer and such other personnel and consultants as may be
required in the performance of the board’s duties. At least one
member of the staff shall have expertise with respect to
accessibility of transportation vehicles, facilities and equipment.
The executive director shall be responsible for the administrative
operation of the board, including development of an annual
appropriation request for the operation of the board, and shall
perform such other tasks as the board shall determine. Employees
of the board shall not be subject to the provisions of chapter thirtyone.
(4) The board shall make and from time to time alter, amend
and repeal, in accordance with the provisions of section two of
chapter thirty A, rules and regulations designed to make public
buildings and public transportation facilities, vehicles and
equipment accessible to, functional for, and safe for use by
physically handicapped persons. The board shall also make rules
and regulations requiring that any person who has lawful control
of improved or enclosed private property used as off-street
parking areas for businesses, auditoriums, sporting or recreational
facilities, or cultural centers where the public has a right of access
as invitees or licensees, shall reserve parking spaces in said offstreet parking areas for vehicles of handicapped persons or for
vehicles used to transport such handicapped persons if the number
of parking spaces in any such area is fifteen or more. The parking
spaces reserved for vehicles of such handicapped persons shall be
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58 clearly marked as such. The rules and regulations of the board
59 shall also establish standards and procedures designed to make
60 adaptable for physically handicapped persons (a) all dwelling
61 units in multiple dwellings equipped with an elevator and (b) all
62 ground floor dwelling units in multiple dwellings not equipped
63 with an elevator; provided, however, that the dwelling is
64 constructed for first occupancy after March thirteenth, nineteen
65 hundred and ninety-one. Said rules and regulations shall include,
66 but not be limited to, detailed architectural standards further
67 defining adaptable dwelling units, and such other provisions
68 necessary to provide rights and remedies substantially equivalent
69 to the rights and remedies provided by the federal Fair Housing
70 Act and regulations thereunder as they pertain to such multiple
71 dwellings.
72 (5) There shall be no construction, reconstruction, alteration
73 or remodeling of a public building and no construction, purchase,
74 lease or substantial alteration or remodeling of any public
75 transportation facility, vehicle or equipment except in conformity
76 with said rules and regulations, nor shall the use of any building
77 be changed to a use in which the building is open to and used
78 by the public as defined in this section until such building so
79 conforms, and a copy of the plans and specifications have been
80 approved as provided in this section and in section three W of
81 chapter one hundred and forty-three, showing compliance with
82 said rules and regulations.
83 (6) All public transportation facilities, vehicles and equipment
84 shall be maintained and operated in conformity with said rules
85 and regulations. All public transportation facilities, vehicles and
86 equipment constructed, purchased, leased or substantially
87 remodeled or altererd after the effective date of this act shall be
88 fully accessible to, functional for, and safe for use by physically
89 handicapped persons. Nothing within this section shall in any way
90 limit or diminish the responsibilities of facilities, vehicles and
91 equipment to be accessible to, functional for, and safe for use by
92 physically handicapped persons as required by constitutional or
93 other state or federal law, including the federal Americans with
94 Disabilities Act of 1990.
95 (7) Unless otherwise specified, five percent of the units in
96 lodging or residential facilities for hire, rent or lease containing
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97 twenty or more units, shall be fully adaptable and safe for
98 physically handicapped persons; provided, however, that said
99 adaptable units shall allow five feet of turning radius for a
100 wheelchair in the kitchens and bathrooms. In the event that the
101 board determines that the need, in certain areas of the
102 commonwealth, for such units either exceeds or does not require
103 said five percent, the board may require that, in said areas a
104 percentage of units less than five percent or not greater than ten
105 percent be fully adaptable and safe for physically handicapped (
106 persons; provided however, that said adaptable units shall allow
107 five feet of turning radius for a wheelchair in the kitchens and
108 bathrooms. The board may make such a determination only if
109 there is sufficient factual basis, using data from the central registry
110 of the Massachusetts Rehabilitation Commission and other
11 1 sources, to establish with a reasonable degree of certainty the
112 present and future needs for such adaptable units in certain areas
113 of the commonwealth. A percentage of less than five percent shall
114 not be established unless such adaptable units, which are not
115 needed by physically handicapped persons, cannot be readily
116 hired, rented or leased to other persons.
117 (8) The provisions of this section and all rules and regulations
118 made hereunder with respect to buildings shall be enforced by the
119 inspector of buildings, building commissioner or local or other
120 inspector as defined in chapter one hundred and forty-three, as
121 to buildings under their respective jurisdictions. Said rules and
122 regulations shall be deemed to be a specialized code as referred
123 to in section ninety-six of chapter one hundred and forty-three,
124 the violation of which shall constitute gross negligence for the
125 purpose of clause (d) of section sixty G of chapter one hundred
£
126 and twelve.
127 (9) The board shall have the power of local and state inspectors
128 in the enforcement of its rules and regulations, including but not
129 limited to, the right to enter all public buildings as defined by this
130 section. The board shall use all reasonable methods to cause the
131 dissemination of the provisions of this section and all rules and
132 regulations made hereunder to architects, engineers, contractors,
133 state and local building inspectors, local building commissioners,
134 state and local public works officials, transportation providers,
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135 the chief executive of each city and town, handicapped persons
136 and any other person requesting such information. The board
137 shall take such other actions as may be necessary and appropriate
138 to encourage and assist all state and local building inspectors to
139 enforce the provisions of this section, all rules and regulations
140 made hereunder and decisions of the board, including but not
141 limited to, providing training and technical assistance to said
142 inspectors. The board shall also provide technical assistance and
143 training to professional groups, public officials and state agencies.
144 All public newspaper solicitation for bids on projects regulated
145 by this section shall state the requirement of conformity to rules
146 and regulations of the board.
147 (10) Prior to the board’s resolution of any complaint, request
148 for a variance or other matter involving the accessibility of the
149 building or site, the board shall conduct an on-site inspection
150 unless said inspection is waived by the board. The board shall
151 conduct said inspection either itself or through an agent of the
152 board. Said inspection shall, however, be conducted by an
153 architect at any time deemed necessary by a majority of the board.
154 (11) The board shall receive complaints of noncompliance with
155 this section or any rule or regulation promulgated hereunder from
156 any person or may receive complaints initiated by its own staff.
157 If the board finds, after notice and opportunity for a hearing, that
158 any person is not in compliance with this section or any rules or
159 regulations promulgated hereunder, it may issue an order to
160 compel such compliance, provided, however, that if the board
161 determines, on the basis of specific factual findings, that
162 compliance with said rules and regulations is not feasible
163 technologically, or would result in excessive and unreasonable
164 costs without any substantial benefit to physically handicapped
165 persons in a particular case, it may provide for such modification
166 of, or substitution for, such rules or regulations so as to make
167 the buildings, facilities, vehicles or equipment as accessible as
168 practicable. In all petitions for variance, the burden of proof shall
169 be on the party requesting a variance to justify its allowance. Such
170 order to compel compliance may specify the date and matter by
171 which such person shall cure the noncompliance found by the
172 board, and may require that pending the cure of such
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noncompliance a performance bond be furnished, payable to the
commonwealth, in such penal sum as the board finds reasonable.
The board shall have the authority to issue subpoenas.
(12) In the event that a person fails to cure such noncompliance
by the date specified in the board’s order, the board shall be
empowered, after further hearing, to impose a fine payable to the
commonwealth not to exceed one thousand dollars per day for
each violation for each day of noncompliance as to which the
board finds that such noncompliance was without justification.
The board shall also have the power, if it determines that such
failure to cure noncompliance is willful and deliberate, to bring
a complaint before any appropriate licensing or permit granting
authority against the license or permit of such person. The board
shall maintain a record of all state and local building inspectors
who issued a building permit for a building later found by the
board to be in violation of this section or any rule or regulation
promulgated thereunder.
(13) The board may, when necessary, seek to enforce its order
by filing an action in superior court. In any such proceedings, the
board or any member there may appear pro se or be represented
by the attorney general or by counsel employed or designated by
it for such purpose. The board shall not be required to pay any
entry fee in connection with the institution of any such
proceedings.
(14) Any decision the board makes pursuant to this section
shall be subject to review in superior court upon petition of any
aggrieved person within thirty days after the decision for which
review is sought. The court shall enter an order enforcing,
modifying or setting aside the order of the board, or it may remand
the proceeding to the board for such further action as the court
may direct.
(15) As used in this section the following words shall, unless
the context clearly requires otherwise, have the following
meanings:
“Accessible”, the state of a site, building, facility, vehicle, or
equipment or portion thereof that complies with this section and
any rules and regulations promulgated hereunder and that can be
approached, entered and fully and safely used by physically
handicapped persons.
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212 “Adaptable”, can readily be made acessible to, functional and
213 safe for use by physically handicapped persons without structural
214 change. With respect to dwelling units, an adaptable kitchen or
215 bathroom need not include additional floor space to meet
216 otherwise applicable accessibility standards, so long as there is
217 sufficient clear floor space so that all elements of the kitchen and
218 bathroom are functional and safe for use by physically
219 handicapped persons and without imposing an undue hardship
220 on the owner or other person having the right of ownership
221 pursuant to subsection seven A of section four of chapter one
222 hundred and fifty-one B.
223 “Alteration”, external or internal rehabilitation or renovation
224 for which, in the case of a building, a building permit is needed,
225 or for which the cost of such rehabilitation or renovation equals
226 or exceeds five percent of the full and fair cash value of the
227 building, or any work determined to be alteration by a state or
228 local building inspector.
229 “Board”, the archietectural and transportation access board
230 established by this section.
231 ‘Construction”, work for which a building permit is required,
232 work determined to be construction by a state or local building
233 inspector, or work for which a certificate of occupancy is necessary
234 upon completion.
235 “Multiple dwelling”, a lodging or residential facility for hire,
236 rent, lease or sale containing three or more dwelling units.
237 “Physically handicapped person”, any person who has a dis238 ability that substantially limits one or more major life activities,
239 including, but not limited to, such functions as performing manual
240 tasks, walking, seeing, hearing, speaking, breathing, learning and
241 working. Physically handicapped persons shall include, but not
242 be limited to, persons who have the inability to walk, difficulty
243 walking, hearing disabilities, lack of stamina, difficulty
244 interpreting and reacting to sensory information and extremes in
245 physical size.
246 “Public building”, buildings constructed by the commonwealth
247 or any political subdivision thereof with public funds and open
248 to public use, including, but not limited to, those constructed by
249 public housing authorities, the Massachusetts Port Authority, the
250 Massachusetts Parking Authority, the Massachusetts Turnpike
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Authority, the Massachusetts Bay Transportation Authority or
building authorities of any public educational institution or their
successors; and privately financed buildings that are open to and
used by the public.
“Buildings that are open to and used by the public” shall
include, but not be limited to, the following buildings:
transportation terminals, institutional buildings, commercial
buildings, buildings having places of assembly with a capacity of
more than one hundred and fifty persons, hotels, motels,
dormitories, public parking garages or lots with a capacity of £
fiteen or more automobiles, public sidewalks and ways, public
areas of apartment buildings and condominiums containing
twelve or more units and of funeral homes, and of restrooms and
public areas of shopping center and restaurants.
“Public transportation equipment”, all rails, signal and control
systems, lighting and power distribution systems, fences, station
equipment, fare collection equipment, incidental apparatus and
other tangible personal property, whether or not affixed to realty,
required or convenient for the mass movement of persons that
are constructed, purchased or leased by the commonwealth or any
subdivision thereof with public funds and open to public use, ?
including, but not limited to, the Massachusetts bay transportation authority, the Massachusetts port authority and any regional
transit authority, or their successors; and privately financed
equipment that is open to and used by the public.
“Public transportation facility”, all real property, including
land, improvements, terminals, stations, garages, yards, shops and
structures appurtenant thereto, and all easements, air rights,
licenses, permits and franchises, used in connection with the mass
movement of persons that are constructed, purchased or leased
by the commonwealth or any political subdivision thereof with (.
public funds and open to public use, including, but not limited
to, the Massachusetts bay transportation authority, the
Massachusetts port authority, the Massachusetts turnpike
authority and any regional transit authority, or their successors;
and any privately financed facilities that are open to and used by
the public.
“Public transportation vehicle”, all rolling stock, other
conveyances and vehicles used for the movement of persons, that
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290 are constructed, purchased or leased by the commonwealth or any
291 political subdivision thereof with public funds and open to public
292 use, including, but not limited to, the Massachusetts bay
293 transportation authority, the Massachusetts port authority, the
294 Massachusetts turnpike authority and any regional transportation
295 authority, or their successors; and privately financed vehicles that
296 are open to and used by the public, including vehicles that tranport
297 clients as part of an approved transportation service of any agency
298 of the commonwealth or any political subdivision thereof.
299 Examples of public transportation vehicles include, but are not
300 limited to, vans, taxi cabs, buses, trackless trolleys, light rail
301 vehicles, heavy rail vehicles and water transportation vehicles.
302 “Reconstruction”, the tearing down, removal, demolition or
303 replacement of a public building or part of a public building.
304 “Remodeling”, modification beyond an interior decoration or
305 involving any structural change, or the refurbishing, updating or
306 redecorating of a public building or public transportation
307 equipment, facility or vehicle for which the cost of such
308 refurbishing, updating or redecorating equals or exceeds five
309 percent of the full and fair cash value of the building, equipment,
310 facility or vehicle.
311 “Substantial”, when applied to an alteration or remodeling of
312 a public transportation facility, vehicle or equipment, where the
313 cost of such equals or exceeds twenty-five percent of the full and
314 fair cash value of said facility, vehicle or equipment.
1 SECTION 3. The first paragraph of section 4G of chapter 7
2 of the General Laws is hereby amended by inserting after “the
3 group insurance commission,” the following phrase: — the
4 architectural and transportation access board,.
1 SECTION 4. Section thirteen A of chapter twenty-two of the
2 General Laws, as appearing in the nineteen hundred and eighty3 eight Official Edition, is hereby repealed.
1 SECTION 5. This act shall take effect on January 1, 1992, and
2 notwithstanding the provisions of section 205 of chapter 6, as
3 added by section 2 of this Act, all persons appointed to or

10

4
5
6
7
8
9

10
11
12

[January 1993]
HOUSE - No. 3079
employed by the architectural access board created heretofore
under the provisions of section 13A of chapter 22 shall continue
so appointed or employed until termination in the normal course.
All regulations of said board previously adopted shall continue
in full force and effect until duly amended or replaced by new
regulations of said board; provided, however, that the board shall
adopt, in accord with the provisions of section 2 of chapter 30A,
regulations as to public transportation accessibility no later than
July 1, 1992.
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