
HOUSE No. 3467
By Mr, Nagle of Northampton, petition of William P. Nagle, Jr.,

relative to works of art and certain payments to artists. State
Administration.

In the Year One Thousand Nine Hundred and Ninety-Three.

An Act relating to works of art and payments to artists.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 Chapter 158 the following chapter:

3

5 (A) Whenever a work of fine art is sold and the seller resides
6 in Massachusetts or the sale takes place in Massachusetts:
7 (1) The seller shall locate and pay to the artist of such work
8 of fine art a royalty of 5 per cent of the profit from such sale.
9 (2) If the work of fine art is sold by an agent, whether at auction

10 or by a gallery, dealer, broker, museum, or other person acting
11 as the agent for the seller, the agent shall withhold from the seller 5
12 percent of the profit from the sale, and shall locate and pay to
13 the artist such amount.
14 (3) If the seller or agent is unable to locate and pay the artist
15 such amount within 90 days after the sale, after attempting first-
-16 class mail notice to the artist at his last known address, if available
17 or obtainable with reasonable efforts, the seller or agent shall
18 immediately upon the expiration of such 90-day period trans-
-19 fer 5 per cent of the profit from the sale to the Massachusetts
20 Cultural Council for deposit in the Artist Royalty Trust Fund,
21 hereinafter established.
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22 (4) These royalties shall be due on all sales taking place during
23 the life of the artist and during the first 50 years following the
24 death of the artist.
25 In the case of a royalty due after the death of the artist, the
26 royalty shall be paid to the assignee of the artist as provided in
27 Section (B)(1), (2) or (3) below, and in default of such assignee,
28 to those persons who under the laws of the Commonwealth of
29 Massachusetts then in force would have inherited the artist’s
30 personal estate if the artist had then died owning only such royalty,
31 a resident of Massachusetts, intestate, in the proportions provided
32 by said laws.
33 (B) No artist may waive his right to the royalty provided by
34 this chapter. An artist may assign the right to such royalty only
35 to:

36 (1) artist’s parents, spouse, brothers or sisters, natural or
37 adopted, lineal descendants, or spouses of such descendants;
38 (2) the trustee of a trust, whether inter vivos or testamentary,
39 of which only such artist and/or any person or persons named
40 in Section 2(B)(1) above, is the beneficiary or beneficiaries; and/or
41 (3) a corporation, foundation or other organization described
42 in Section 501(c)(3) of the Internal Revenue Code of 1986, as
43 amended, or in a comparable successor provision, and exempt
44 from income taxation under Section 501(a) of said Internal
45 Revenue Code of 1986, as amended, or a comparable successor
46 provision.
47 An artist may assign the right to collect the royalty payment
48 only to an individual or entity which, for a fee or otherwise,
49 collects such payments for remittance to the artist or to any
50 individual, organization or entity described in Section 2(B)(1). (2)
51 and/or (3) above.
52 (C) If a seller or his agent fails to pay an artist 5 per cent of
53 the profit from the sale of a work of fine art by the artist and
54 fails to transfer such amount to the Cultural Council, the artist
55 or his assignee pursuant to Section 2(B) above, the person or
56 persons due the royalty pursuant to Section 2(A)(4) above, or the
57 Cultural Council may bring an action in the superior court

58 department of the Commonwealth within three years after the
59 date of sale or one year after the discovery of the sale, whichever
60 is longer. In such action, the plaintiff shall be entitled to recover
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61 actual damages, treble damages in cases of wilful evasion of the
62 provisions of this chapter, reasonable attorney’s and expert
63 witness fees and all other costs of the action, and any other relief
64 which the court deems proper.
65 (D) The state treasurer may receive any royalty payment due
66 an artist hereunder and shall deposit it into an Artist Royalty
67 Trust Fund hereby established, and shall safely invest such
68 royalties, pending claim by such artist, his representative, or other
69 person entitled thereto, in which event such royalty, together with
70 any income thereon, shall be turned over to the artist, his assignee,
71 or other person or persons entitled thereto, as hereinafter
72 provided.
73 (E) In order to receive moneys collected under this chapter, an
74 artist, his representative, or other person entitled thereto, shall
75 register his name and address with the Cultural Council and shall
76 keep that information current. The Cultural Council shall attempt
77 to locate each person for whom the treasurer is holding money
78 pursuant to this chapter by (1) within the first year of receipt,
79 sending first-class mail notice to such person at the most recent
80 address which he has registered with the Cultural Council, such
81 notice to include the name of the work of fine art sold, the date
82 of the sale, the amount of the royalty and a copy of this chapter;
83 and (2) publishing the names of all artists for whom the treasurer
84 is holding money and the amount received for each once each year
85 during the last week of May in the Boston Globe. If the Cultural
86 Council is unable to locate an artist, his representative, or other
87 person entitled thereto, and the artist, his assignee, or otherperson
88 or persons entitled thereto, does not file a written claim for the
89 money received for him during a period of five years from receipt
90 of such royalty by the Council, such amount and income thereon
91 shall be property presumed to be abandoned under the provisions
92 of chapter 200A, and the Council shall report to the Treasurer
93 such information as it possesses consistent with the requirements
94 of section seven of such chapter, and shall undertake such notice
95 as is required by Section seven A of such chapter.
96 Thereafter, such unclaimed royalty shall be treated as other
97 property presumed abandoned pursuant to the provisions of
98 chapter 200 A except that the requirement of payment to the
99 Treasurer of Section eight A of such Chapter, surrender of such
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100 property under Section nine A of such Chapter, and delivery of
101 such property under Section fifteen A of such chapter, shall be
102 deemed satisfied by the existence of the Royalty Fund and
103 presumption of abandonment without requirement of separate
104 payment, surrender of delivery, and the amounts of such
105 unclaimed royalties and their proceeds. After deducting
106 applicable costs, including costs of mailing and publication notice
107 hereunder incurred by the Massachusetts Cultural Council, as
108 would otherwise be placed in the Abandoned Property Fund
109 under the provisions of section nine (d) of chapter 200A, shall be
110 retained in the Artist Royalty Trust Fund, and may be expended
111 as the Council may direct, without appropriation, for projects
112 approved by the Council in the contemporary visual arts.
113 Thereafter, any person claiming an interest in such royalty so
114 expended may establish his claim and be paid by the treasurer
115 as provided by section ten of chapter 200A.
116 Section 2. Section 1(A) shall not apply to any of the following:
117 (A) To the initial sale of a work of fine art if legal title to such
118 work at the time of such initial sale is vested in the artist thereof.
119 (B) To the resale of a work of fine art for a sale price of less
120 than one thousand dollars ($1,000).
121 (C) To the resale of a work of fine art which is exchanged for
122 one or more works of fine art or for a combination of cash, other
123 property, and one or more works of fine art if the fair market
124 value of the property exchanged is less than one thousand dollars
125 ($1,000).
126 (D) To the resale of the work of fine art if the sale price is less
127 than or equal to the purchase price paid by the seller.
128 Section 3. For purposes of this chapter, the following terms
129 shall have the following meanings:
130 (A) “Artist” means (1) the creator of a work of fine art; or (2)
131 in case of multiples, the person who conceived or created the image
132 which is contained in or which constitutes the master from which
133 the individual print was made.
134 (B) “Fine art” means an original, one-of-a-kind or limited
135 edition painting, sculpture, drawing, collage, mixed media piece,
136 work of graphic art, print or photograph.
137 (C) “Initial sale” or “initially sold" refers to the first sale or
138 transfer of a work of fine art if legal title to such work at the time
139 of such initial sale is vested in the artist thereof.
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140 (D) “Limited edition” means works of art produced from a
141 master, all of which are the same image and bear numbers or other
142 markings to denote the limited production thereof to a stated
143 maximum number of multiples.
144 (E) “Person” means an individual, partnership, corporation,
145 association or other group, however organized.
146 (F) “Profit” means the excess, if any, of the sale price over the
147 purchase price, without any deduction for any costs or taxes
148 incurred in connection with the sale.
149 (G) “Purchase price” means the amount paid, or the fair market
150 value of property given, in purchasing a work of fine art.
151 (H) “Resold” means a transaction when a work of fine art has
152 been exchanged for value and the seller is not the creator of the
153 work.
154 (I) “Seller” means a person owning a work of fine art or his
155 agent, who transfers ownership to another.
156 Section 4. (A) This chapter shall take effect upon passage and
157 shall apply to works of fine art which are initially sold after its
158 effective date.
159 (B) If any provision of this chapter or the application thereof
160 to any person or circumstance is held invalid for any reason, such
161 invalidity shall not affect any other provisions or applications of
162 this chapter which can be effected without the invalid provision
163 or application, and to this end the provisions of this chapter are
164 severable.
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