
No. 3504HOUSE
By Mr. Fitzgerald of Boston, petition of Kevin W. Fitzgerald for

legislation to regulate the sale of home food service plans. Commerce
and Labor.

In the Year One Thousand Nine Hundred and Ninety-Three

An Act to regulate the sale of home food service plans.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 93 of the General Laws is hereby inserted:

9

3 Section 1. Definitions.
4 As used in this section, the following words and phrases shall
5 have the following meanings:
6 a. Home Food Service Plan. “Home food service plan” means
7 the offering for sale to a household consumer, at a location other
8 than a retail store, of any food item, or food item in combination
9 with any non-food product and/or services, whether or not a

10 membership fee or similar charge is involved, for a total price in
11 excess of $2OO.
12 b. Seller. “Seller” means any person, partnership, corporation
13 or association, however organized, engaged in the sale of food
14 through a home food service plan.
15 c. Buyer. “Buyer” means both the actual and prospective
16 purchaser, but does not include persons purchasing for resale.
17 d. Contract. “Contract” means all of the collective written
18 agreements subscribed by a Buyer at the time of sale relating to
19 the purchase of a home food service plan, except promissory notes
20 or other financing agreements.
21 e. Food Item. “Food Item” means each edible product sold as
22 part of a home food service plan, including, but not limited to,
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23 each constituent part or kind of meat cut from a primal source,
24 each kind of whole poultry or poultry part, seafood products, and
25 other like products.
26 f. Non-Food Item. “Non-food item” means each inedible
27 product sold as part of a home food service plan, including, but
28 not limited to, paper products, health and beauty products,
29 detergents, cleaners and disinfectants, rolls of wrapping, and like
30 products. The term means “groceries” or “sundries” and does not
31 include food items and durable consumer goods such as
32 appliances.
33 g. Item Price. “Item Price” means the price of a food or non-
-34 food item sold as part of a home food service plan, computed to
35 the nearest whole cent and exclusive of the service charge and
36 expressed in relation to the appropriate unit of weight, measure,
37 or count of the item.
38 h. Service Charge. “Service charge” means the aggregate price
39 for any additional features, services, and processing associated
40 with the purchase of a home food service plan, including, but not
41 limited to, cutting, wrapping, freezing, delivery, and membership
42 fees.
43 i. Primal Source. “Primal source” means the following cuts:
44 (i) for beef, the primal sources are the round, flank, loin, rib,
45 brisket, chuck, and shank; (ii) for veal and lamb or mutton, the
46 primal sources are the leg, flank, loin, rack (rib), and shoulder;
47 and (iii) for pork, the primal sources are the belly, loin, ham,
48 spareribs, shoulder, and jowl.
49 Section 2. Contract and Disclosure Requirements
50 At the time of sale.
51 a. The Seller shall provide the Buyer with a single document,
52 referred to in this subsection as the “written agreement”, which
53 shall clearly and conspicuously disclose the following:
54 (i) The name and address of the Seller and the Buyer;
55 (ii) The date of the contract;
56 (iii) A statement that no item ordered by the Buyer may be
57 substituted after time of sale without the Buyer’s consent, and that
58 any such substitution made will be of comparable price to the item
59 substituted;
60 (iv) A statement that the Buyer is not obligated to
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61 (1) enter into any additional home service plan contract or
62 automatically renew the existing contract,
63 (2) purchase any appliance, including, but not limited to,
64 freezer, refrigerator-freezer, or microwave oven;
65 (v) The total price of the food and non-food items of the home
66 food service plan;
67 (vi) The price of any service charge associated with the home
68 food service plan;
69 (vii) The total price of the home food service plan including
70 the price of the food and non-food items, and the price of any
71 service charge; and
72 (viii) The exact nature and extent of the Seller’s refund, return
73 or cancellation policy which shall include a statement that the
74 Buyer shall have the right to cancel the home food service plan
75 contract until midnight of the third business day after the date
76 on which the Buyer executed the contract or after the day on which
77 the Seller provided the Buyer with a fully executed copy of the
78 contract, whichever is later, by giving written notice of
79 cancellation to the Seller, provided that such sale takes place at
80 a location other than the Seller’s regular place of business.
81 Compliance with requirements of Federal statutes, rules or regu-
-82 lations governing form of notice of right of cancellation shall be
83 deemed satisfactory notice of the requirements of this regulation.
84 b. In addition to the above disclosures required on the single
85 document or written agreement, the following disclosures are
86 required to be given to the Buyer in additional contract documents
87 at the time of sale;
88 (i) A written list of all food and non-food items to be sold,
89 which shall include:
90 (1) An accurate description of each item and, where applicable,
91 the USDA quality grade of the item, if so graded; the primal
92 source; and the brand of trade name;
93 (2) The estimated net weight of each meat, poultry and seafood
94 item offered for sale under the home food service plan, provided,
95 however, that such estimates shall not differ from the actual
96 weight at the time of delivery by more than 5 percent, and that
97 the dollar value of the meat, poultry and seafood items delivered
98 is equal to or greater than that represented to the Buyer; and
99 (3) The weight, measure or count of all other food and non-

-100 food items offered for sale;
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101 (ii) A current item price list staling in dollars and cents the price
102 per pound or other applicable standard of measure, of each food
103 item to be delivered and, where applicable, its grade, net weight
104 or measure, brand or trade name. This price list shall clearly,
105 conspicuously and accurately make reference to the fact that there
106 are additional costs disclosed in the written contract relating to
107 any “service charges” associated with the purchase of the home
108 food service program;
109 (iii) The price of any durable consumer goods sold as part of
110 a home food service plan, which shall be separately itemized in
111 the contract and not merely included in an item price list. In
112 addition the terms and conditions, including price, of any service
113 agreement sold or offered for sale in conjunction with any durable
114 consumer goods; and
115 (iv) If a membership is sold, in addition to the sale of any food
116 items and/or non-food products, a written statement of all terms,
117 conditions, benefits, and privileges applicable to the membership
118 c. Except where preempted by applicable Federal packaging
119 and labeling law, at the time of delivery the Seller shall provide
120 a receipt, for signature by the Buyer, disclosing the following
121 information, or shall clearly and conspicuously state on the
122 outside of the package of each food item sold in package form.
123 the following information;
124 (i) The name and address of either the manufacturer, packager.
125 or distributor, as required by applicable law;
126 (ii) The identity of the item, and the net quantity of the contents
127 in terms of either weight, measure, or count, as required by appli-
128 cable law. The weight of each food item delivered shall be within
129 the tolerance specified in Section 2b(i)(2); and
130 (iii) The item price and total sales price of the food item. The
131 item price shall be the same as that specified on the item price
132 list given to the Buyer at the time of sale.
133 Section 3. Prohibited Trade Practices.
134 No person advertising, offering for sale, or selling a home food
135 service plan shall engage in any unfair, deceptive or fraudulent
136 methods of competition or trade practices, including, but not
137 limited to:
138 a. Bait Selling
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(i) Disparaging or degrading any item advertised or offered for
sale by the Seller, or displaying any item or deception thereof to
any Buyer in such a manner as would be likely to discourage the
sale of the advertised or offered item in order to induce the
purchase of another item, or representing that an item is for sale
when such representation is used primarily to sell another item;

139
140
141
142
143
144

(ii) Substituting any item for that ordered by the Buyer without
the Buyer’s consent; or

145
146

(hi) Failing to have available a sufficient quantity of any item
represented as being for sale to meet reasonably anticipated
demands, unless the available amount is clearly and conspicuously
disclosed.

147
148
149
150

b. Price Concessions and Special Offers151
(i) Misrepresenting to the Buyer that he is being given an

introductory, confidential, close-out, going out of business,
factory, packer, special or wholesale price or discount, grand
opening or any similar concession;

152
153
154
155

(ii) Offering any gift or prize, without clearly and conspicu-
ously disclosing all terms and conditions of the offer, including
the expiration date of the offer;

156
157
158
159 (iii) Failing to provide a qualified recipient with a gift or prize

as set forth in the offer, as soon as practicable after such recipient
is identified;

160
161
162 (iv) Misrepresenting the terms, conditions, limitations or

availability of insurance or other forms of protection; or163
(v) Misrepresenting the terms, conditions, benefits and/or

privileges available to a buyer in exchange for payment of a
membership fee or similar charge.

164
165
166
167 c. Savings Representations
168 (i) Misrepresenting that the Seller is offering any savings to a

Buyer by using or referring to any item price list related to the
Seller’s home food service plan which contains prices other than
the Seller’s current prices;

169
170
171
172 (ii) Misrepresenting that a Buyer will realize certain savings

with the purchase of a homefood service plan. Nothing contained
herein shall prevent a Seller from accurately representing any
opportunity for savings a Buyer may have by taking advantage
ofthe features of ahome food service plan, provided that the Seller

173
174
175
176
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177 has available written materials documenting any such
representation;178

179 (iii) Misrepresenting the Seller’s prices by comparing its prices
with items which are not of the same or higher grade or quality;180

181 or
182 (iv) Misrepresenting to the Buyer that a specified amount of

food items or the cost thereof is sufficient to meet the food
requirements ofthe Buyer. Any computation as to amount of food
required shall be determined solely by the Buyer. Nothing
contained herein shall preclude the Seller from furnishing current
official government data on average food consumption and costs,
and/or from conveying to the Buyer a suggested serving size or
factor (the amount of food commonly consumed per eating
occasion) with respect to the food items sold, provided the serving
size or factor represented is not less than any established by the
federal government.

183
184
185
186
187
188
189
190
191
192

d. Guarantees193
(i) Making any promise either to exchange unsatisfactory food

items or to give a refund therefor, which expires in less than 60
days from the date of delivery of such products, or failing to honor
such promise, where through no fault of the Buyer, said food does
not meet minimum standards of quality expected by the ordinary
customer;

194
195
196
197
198
199

(ii) Providing a Buyer with a guaranty or warranty with respect
to any item or durable consumer good with regard to a Home
Food Service Plan which is not clear and specific or with which
the seller is unable to comply, or misrepresenting that someone
else is the guarantor or warrantor of any product or service;

200
201
202
203
204

(iii) Failing to provide a Buyer with a copy of any written
guaranty or warranty; or

205
206

(iv) Misrepresenting the date of performance of any contract207
e. Identity of Seller208
(i) Misrepresenting that a person is, or that the Seller will

provide the service of, a nutritionist or home economist; or
209
210

(ii) Misrepresenting that the Seller, his products or service have
been approved by any Better Business Bureau, Chamber of
Commerce, service club, financial institution, government agency
or any other commercial or civil organization, or any official or
employee thereof, or that the Seller is a member of such organi-
zation.

21 1
212
213
214
215
216
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217 f. Price, Financing, and Refund or Cancellation
218 (i) Misrepresenting or failing to clearly and conspicuously
219 disclose at the time of the sale, if known, the name of the financing
220 institution or contract assignee, if any;
221 (ii) Misrepresenting the assignability of any contract or failing
222 to advise the Buyer before signing any contract that the contract
223 may be transferred or assigned to a financial institution or other
224 third party and payment enforced by them;
225 (iii) Misrepresenting the total amount that the Buyer will be
226 obligated to pay;
227 (iv) Misrepresenting that the offer of sale or any part thereof
228 is made on a trial basis without obligation;
229 (v) Failing to orally inform a Buyer who places an order by
230 telephone subsequent to the signing of a contract, the current price
231 of each item ordered and to mail to such Buyer a current item
232 price list within 2 business days of the placement of the order;
233 (vi) Charging a Buyer for items at any price other than those
234 contained in the price list provided pursuant to paragraph 2(b)(ii)
235 2(c)(iii) or the price orally disclosed pursuant to 3(f)(v);
236 (vii) Misrepresenting the nature and terms of the Seller’s
237 refund, return or cancellation policy, including to what extent
238 such policy will apply to any membership fee;
239 (viii) Misrepresenting or failing to disclose the existence or
240 amount of any service charge and, if applicable, failing to clearly
241 and conspicuously disclose the fact that a Buyer must pay a
242 membership fee or similar charge and the amount thereof in
243 conjunction with the purchase of any item; or
244 (ix) Misrepresenting that the Seller will pay or reimburse the
245 Buyer for the expenses of delivering or moving a freezer or any
246 other product for the Buyer.
247 g. Product Representation
248 (i) Misrepresenting the cut, grade, brand or trade name, or
249 weight or measure of any food item or the brand or trade name
250 or weight or measure of any non-food item;
251 (ii) Misrepresenting that items are “USDA or State inspected.’
252 Nothing contained herein shall prohibit a Seller from describing
253 an item as “U.S. or State Inspected” when such foods are inspected
254 at the point of processing or fabrication as well as slaughter;
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(iii) Misrepresenting a food item through the use of any term
similar;

255
256
257 (iv) Advertising or offering free, bonus, or an extra food

product or service combined with or conditioned on the purchase
of any other food product or service unless such additional
product or service is accurately described including, whenever
applicable, grade, net weight or measure, type and brand or trade
name. The words “free,” “bonus,” or other words of similar
import, shall not be used in any advertisement unless the
advertisement clearly and conspicuously sets forth the total price
or amount which must entitle the Buyer to the additional food
item or service and the stated price of the primary product does
not exceed the price at which the Seller offered the item within
the previous 90-day period;

258
259
260
261
262
263
264
265
266
267
268

(v) Misrepresenting the breed, origin, diet, yield, trim,
hormonal or chemical content of slaughtered animals or parts for
sale. Sellers making such claims shall have written records
available to substantiate such fact;

269
270
271
272

(vi) Misrepresenting the breed, origin, diet, yield, trim,
hormonal or chemical content of a food item or items by use of
any misleading trade name or brand name that does not in all
respects accurately reflect the item or items, unless a written
disclaimer is provided at the time of sale; or

273
274
275
276
11l

(vii) Misrepresenting the price or quality of any durable
consumer goods or failing to clearly and conspicuously disclose
the brand or trade name, model number and year, and size of such
goods. In the case of a refrigerator or freezer, the disclosure shall
include the capacity thereof expressed in cubic feet.

278
279
280
281
282


