No. 4462

HOUSE

By Ms. Jehlen of Somerville, petition of Patricia D. Jehlen, other
members of the General Court and others for legislation to establish
an employment leave insurance program. Commerce and Labor.

tElje Cotnmontoealtf) of iHatttfatijutfett*
Petition signed by:
Patricia D. Jehlen
Susan M. Tracy
Mass. Association of Older
Americans by: Marjorie O’Neill
Stanley C. Rosenberg
Edward M. Lambert, Jr.
John A. Businger
AARP by: Elizabeth Francis
Edward G. Connolly
Kevin G. Honan
Mass. Councils on Aging
Marc D. Draisen
Louis L. Kafka
National Association
of Social Workers
U/Mass. Gerontology Institute
by: Kay Maguire
Vincent P. Ciampa
Daniel J.Valianti
Michael J. Barrett
Robert A. Havern
Robert M. Koczera
William Constantino, Jr.
William R. Keating
Ellen Story

Susan D. Schur
Pamela P. Resor
Anne M. Paulsen
Sally P. Kerans
J. James Marzilli, Jr.
David B. Cohen
Eric Turkington
Warren E. Tolman
John A. Stefanini
Charles E. Shannon
National Organization
for Women-Mass.
Barbara E.

Gray

Salvatore F. DiMasi
James P. Jajuga
Patrick F. Landers 111
David P. Magnani
John E. McDonough
Paul J. Gannon
Christopher J. Hodgkins
Geoffrey D. Hall
Carol C. Cleven
W. Paul White
Frederick E. Berry
Byron Rushing

HOUSE

2

-

No. 4462

[January

By Ms. Jehlen of Somerville, petition of Patricia D. Jehlen, other
members of the General Court and others for legislation to establish
an employment leave insurance program. Commerce and Labor.

®f)t Commontoealtfj of Jfflagoatfmoett*
In the Year One Thousand Nine Hundred and Ninety-Three

An Act

establishing employment

leave insurance.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. The General Laws are amended by inserting after
1
152 the following Chapter, Chapter 152A.
Chapter
2
3

4
5

CHAPTER 152A.
Section 1.

DEFINITIONS
The following words and phrases as used in this Chapter shall
7 have the following meanings unless the context clearly requires

6

8 otherwise:

9
“Average individual weekly wage” for the purposes of
10 computing the weekly benefit amount shall be based upon the
11 gross wages that the employee would receive from his employer
12 except for his or her leave based on the preceding calendar quarter.
13 In the case of salaried employees the average weekly wage shall
14 be the average weekly salary of the employee in the last quarter
15 of work prior to the commencement of employment leave.
“Benefit year” with respect to any individual means the 52 week
16
17 period beginning with the first day of the first week of leave with
18 respect to which the individual first files a valid claim for
19 employment leave benefits. A subsequent benefit year is the one
20 year period following a preceding benefit year, beginning either
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(1) with the first day of the first week of leave with respect to

which the individual files a subsequent claim for employment
leave benefits or (2) with the first workday following the
expiration of the preceding benefits year.
“Commissioner” means the commissioner of the department of
industrial accidents.
“Contributions” means the amounts of money authorized by
this chapter to be contributed by the employer and withheld from
the employee’s wages for the payment of employment leave
benefits.
“Department” means the department of industrial accidents.
“Director” means the director of the division of employment
leave.
“Disability” means the inability of an individual to perform the
duties of his or her employment in any week because of illness
or physical condition or accident other than a work injury
compensated under worker’s compensation; or the inability of an
employee to perform the duties of his or her employment in any
week because of the need to provide direct, full time care for an
ill or disabled family member who is unable to care for himself
or herself.
“Division” means the division of employment leave.
“Employer” means any individual or organization including the
Commonwealth, all of its political subdivisions, any partnership,
association, trust, estate, joint stock company, insurance
company, or corporation whether domestic or foreign, or receiver
or trustee in bankruptcy, or the legal representative of a deceased
person, who has one or more individuals in his or her employment
during any day or portion of a day.
“Employment” and “employed” means service performed for
wages under any contract of hire, written or oral, express or
implied, with an employer.
“Employment (place of performance)” includes an individual’s
entire service performed within and without the Commonwealth
if:
a) the service is localized in this Commonwealth or
b) the service is not localized in any state but some of the service
is performed in this state and (a) the individual’s base of
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59 operation or if there is no base of operation the place from which
60 such service is directed or controlled is in this commonwealth or
61 (b) the individual’s base of operation or place from which the
62 service is directed or controlled is not in any state in which some
63 part of the service is performed but the individual’s residence is
64 in this Commonwealth.

65
“Employment leave base period” means the preceding calendar
66 quarter immediately prior to commencement of employment
67 leave.

“Family member” means spouse, child, parent, parent of an
68
69 employee’s spouse, or a person living in the immediate household
70 of an individual in current employment.
“Individual in Current Employment” means an individual who
71
72 performed regular service in employment prior to the event
73 causing the individual to take employment leave and who would
74 have continued in or resumed employment except for such event.
75
“Period of disability” means the entire period of time during
76 which an individual is unable to perform the duties of his or her
77 employment because of disability as defined above, except that
78 two periods of disability due to the same or related cause or
79 condition and separated by a period of not more than 14 days
80 shall be considered as one continuous period of disability.
81
“State average weekly wage” means the average weekly wage
82 as determined by the division of employment training. This deter-83 mination shall remain in effect throughout the fiscal year and shall
84 be redetermined annually on July 1 based on the determination
85 of the prior October 1.
86
“Wages” means all remuneration for services from whatever
87 source, including commissions and bonuses, but not including tips
88 or gratuities paid directly to any individual.
89
“Weekly benefit amounts” means the amount payable under
90 this chapter for a period of continuous disability throughout a
91 calendar week. If the period of disability or the initial or terminal
92 portion thereof is shorter than a calendar week, the benefits
93 amount payable for that portion shall be prorated.
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SECTION 2.
DIVISION OF EMPLOYMENT LEAVE
Section 1. Establishment of division.
There is hereby established the division of employment leave
and a director of the division who shall exercise supervision and
control of the division. All action of the division shall be taken
by the director or, at the direction of the director by such agents
or subordinate officers as he shall determine.
The purpose of the division shall be to provide a program of
wage replacement for persons on employment leave and to enforce
the employment leave entitlements of this chapter.
Section 2. Powers and duties.
The commissioner of the department of industrial accidents
with the approval of the secretary of labor and the governor shall
appoint a director of the division, who shall serve at the pleasure
of the commissioner and may be removed at any time subject to
the approval of the secretary. The director shall appoint and may
remove agents and subordinate officers as the director may deem

11
12
13
14
15
16
17
18
19 necessary.

The director shall prepare an annual operating budget and other
20
funding
requirements pursuant to this chapter.
21
addition
to all powers conferred on state agencies, the
22
In
shall
have
the following powers;
23 division
to make, amend and repeal rules and regulations for the
24
25 management of its affairs;
to make contracts and execute all instruments necessary or
26
27 convenient for the carrying on of its business;
to acquire, own, hold, dispose of and encumber personal
28
29 property and lease real property in the exercise of its powers and
30 the performance of its duties;
31
to enter into agreements or transactions with any federal, state
32 or municipal agency or other public institution or with any private
33 individual, partnership, firm, corporation, association or other
34 entity;
35
to establish advisory boards as it deems necessary;
to maintain a prudent level of reserve funds to protect the
36
37 solvency of the trust funds of the division.
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SECTION 3.
LEAVE

Section 1. Entitlement to Leave.
It is hereby established that employees are entitled to
5 employment leave in the event of temporary disability of the
6 employee, or in order to provide care for an ill or disabled family
7 member as defined in SECTION 1, or for the purpose of parental
8 leave.

9
10
11
12

13
14

15
16
17

Section 2. Length of Leave; Disability
An employee who meets the eligibility requirements of this
chapter shall be entitled to a leave for temporary disability up to
a maximum of twenty-six weeks within a benefit year.
Section 3. Length of Leave: Parental.
An employee who meets the eligibility requirements of this
chapter shall be entitled to leave related to the birth, adoption,
or placement for the purpose of adoption of a child for sixteen
consecutive weeks or its equivalent as follows;
Leave may be taken (i) on a full time basis or (ii) on a reduced
work schedule, at not less than fifty percent (50%) of the
employee’s regular workweek for up to 32 weeks; (iii) or a
combination of (i) and (ii) but not to exceed 32 weeks.
Parental leave shall commence from the actual date of
departure of the employee, provided, however, that said leave
must commence within 12 months after the date of birth, adoption

18
19
20
21
22
23
24
25 or placement.
26
Section 4. Reinstatement and Employment Benefits.
An employee who has taken leave pursuant to this chapter shall
27
28 be restored to his or her previous position, or to a substantially
29 similar position, with the same status, pay, length of service credit
30 and seniority as of the date of leave.
31
An employer shall not be required to restore an employee on
32 employment leave to the previous or to a substantially similar
33 position if other employees of equal length of service credit and
34 status in the same or substantially similar positions have been laid
35 off due to economic conditions or other changes in operating
36 conditions affecting employment during the period of employ-37 ment leave; provided, however, that the employee on employment
38 leave shall retain any preferential consideration for another
39 position to which he or she was entitled as of the date of leave.
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40
Employment leave shall not affect the employee’s right to
41 receive accrued vacation time, sick leave, bonuses, advancement,
42 seniority, length of service credit, benefits, plans or programs for
43 which he or she was eligible at the date of his or her leave, and
44 any other benefits or rights of employment incident to his or her
45 employment position; provided, however, that the employer shall
46 continue to provide for and contribute to health insurance benefits
47 for the duration of the leave under the same terms and conditions
48 as those existing prior to leave, unless said employee and
49 dependents are eligible for equivalent benefits under a group
50 insurance plan of a spouse who is not on leave. The employer need
51 not provide for the costs of any other benefits, plans or programs
52 during the period of leave unless the employer so provides for all
53 employees on leave of absence.
54
Nothing in this section or chapter shall be construed as to affect
55 any bargaining agreement, company policy, or other state or
56 federal law which provides for greater or additional benefits than

57 those required under this section.
58
Section 5. Notice: Parental Leave
An employee who intends to utilize the right to parental leave
59
60 shall notify the employer at least four (4) weeks prior to the date
61 when said leave is expected to commence as to the anticipated
62 commencement of leave, the length of leave, and the expected date
63 of return. If such notice cannot be given, it shall be provided as
64 soon as it is practicable and shall not adversely affect the
65 entitlement to or length of leave.
Section 6. Unlawful Practices.
66
67
(a) It shall be unlawful for any employer to discharge, fine,
68 suspend, expel, discipline or in any other manner discriminate
69 against an employee for (1) exercising any right to which such
70 employee is entitled under the provisions of this section, (2) or
71 with the purpose of interfering with the exercise of any right to
72 which such employee is entitled under this section.
73
(b) It shall be unlawful for any employer to discharge, fine,
74 suspend, expel, discipline or in any other manner discriminate
75 against an employee who has filed a complaint or instituted or
76 caused to be instituted a proceeding under or related to this
77 section, or has testified or is about to testify in an inquiry or
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proceeding or for having given or is about to give information
connected to any inquiry or proceeding relating to this section.
(c) Any negative change in the seniority, status, employment
benefits, pay, or other terms or conditions of employment of an
employee who has been restored to a position pursuant to this
section that occurs within one year of such restoration, or of an
employee who has participated in proceedings or inquiries
pursuant to this section within one year of the termination of
proceedings shall be presumed to be retaliation under this section.
Section 7. Administrative Enforcement.
The Director shall be responsible for the interpretation and
enforcement of the provisions of this section and may promulgate
rules and regulations pursuant thereto, including administrative
rules of procedure, services of complaints, and notice of hearings.
Section 8. Complaints, Appeals, Cause of Action.
(a) In addition to the administrative enforcement described
below, an employee may bring a civil action in superior court to
enforce the rights created by this section. Prior to bringing a civil
action to enforce these rights an employee must file a written
complaint with the Department as described in subsections (b)-(e)
below.

(b) Any employee alleging an act which violates any provision
of this section may file a written complaint with the Department
within 365 days after the last event constituting the alleged
violation. The department shall promulgate regulations which
prescribe the form and manner of the complaint.
(c) Within five days of receipt of a written complaint the
department shall notify the employer that it is in receipt of such
complaint by certified mail. The department shall attempt to
resolve the subject of the complaint by informal means and the
parties shall cooperate with the department. The department may
request the parties to submit relevant information and appear at
a conciliation meeting within fourteen days of the receipt of the
initial complaint. If the complaint is not resolved by informal
means a hearing date shall be set after any conciliation meeting
but not later than fourteen days after initial receipt of such

11l
112
113
114 complaint.
115
(d) A hearing shall be held within forty-five days of initial
116 receipt of the complaint. The hearing shall be held by a hearing

1993]

117
118
119
120
121

122
123
124
125
126
127
128
129

130
131

HOUSE

-

No. 4462

9

officer and shall conform to the requirements of chapter thirty A.
A written decision and order shall be issued within thirty days
of the conclusion of the hearing but no sooner than ten days after
the conclusion of the hearing.
(e) At the expiration of fourteen days after the filing of a
complaint with the department, but not later than ten days
following the conclusion of the subsection (d) hearing, the
complainant may notify the Director that (s)he desires to
terminate the complaint in order to commence a civil action in
superior court. The Director shall then dismiss the complaint. An
employee forfeits any right to recovery through the department
if the complaint is so dismissed. Provided that the Director has
been timely notified under this section, an employee may bring
a civil action for damages or injunctive relief in the superior court
within three years of the last event constituting the alleged

132 violation.
(f) Any party aggrieved by a decision of a hearing officer held
133
134 pursuant to subsection (d) may, within thirty days of the date of
135 receipt of such decision, appeal to the Director of the department
136 The Director shall reverse the decision of a hearing officer only
137 if it is determined on the basis of the record below, that the hearing
138 officer’s decision is beyond the scope of his or her authority,
139 arbitrary or capricious, contrary to law, or unwarranted by the
140 facts. The Director may weigh evidence but may not review
141 determinations by the hearing officer regarding the credibility of
142 witnesses who have given testimony. No oral arguments shall be
143 allowed except when explicitly requested by the Director, but
144 briefs shall be considered if submitted within is days notice of the
145 filing of an appeal. Decisions of the Director shall be in writing.
146 shall decide all issues presented, and shall be issued with an order
147 by the Director within thirty days from the filing of the appeal.
(g) Any appeal from a decision by the Director shall be taken
148
149 pursuant to section fourteen of chapter thirty A, except that such
150 appeal shall be filed with the appeals court of the commonwealth
151
(h) The Director or his or her designee may file a complaint
152 against any employer for a violation of this section in the superior
153 court within three years of the last event constituting the alleged
154 violation.
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155
Section 9. Relief.
156
(a) In an action brought under this section the court may enjoin
157 any act or practice which violates or may violate any provision
158 of this section, or order such other relief as is necessary and appro159 priate to redress such violation or to enforce any provision of this
160 section.
161
(b) An employer which violates any of the provisions of this
162 section shall be liable to the employee affected in an amount equal
163 to any wages, salary, employment benefits, and other compensa164 tion determined by the court to have been denied or lost to such
165 employee by reasons of the violation, plus interest on the total
166 monetary damages calculated at the prevailing rate, and in an
167 additional equal amount as liquidated damages.
168
(c) The court in any action under this section may, in addition
169 to any judgment awarded to the prevailing party, allow the
170 prevailing party a reasonable attorney’s fee and costs of the action.
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SECTION 4.
EMPLOYMENT LEAVE BENEFITS
Section 1. Establishment of employment leave benefits.
Any eligible individual in current employment who takes leave
for the purpose of disability or parental leave shall be entitled to
receive temporary employment leave benefits in the amount and
manner provided by this chapter, according to regulations
promulgated by the division.
Section 2. Eligibility.

An individual in current employment is eligible to receive
employment leave benefits if she or he has been employed for the
employment leave base period and has earned wages of at least
$4OO during the base period.
Section 3. Weekly Benefit Amount.
The weekly benefit amount shall be equal to 66% of the
individual’s average weekly wage, plus $25 for each dependent up
to 50% of the individual’s weekly benefits, but not to exceed 60%
of the state average weekly wage.
The weekly benefit for persons on parental leave on a reduced
work schedule as provided in SECTION 3, Section 3, shall be
prorated.
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Section 4. Limits of benefit claim.
The duration of benefits payments shall not exceed twenty-six
weeks for any period(s) of disability during any benefit year.
The duration of benefits payments shall not exceed sixteen
weeks or its equivalent as provided in SECTION 4, Section 3, for
any period of parental leave during any benefit year. No more
than one claim for parental leave may be taken in any benefit year.
The total amount of benefits paid out per benefit year shall not
exceed the total wages earned by the individual in the preceding
26 weeks.
Sections. Waiting period: temporary disability
No employment leave benefits shall be payable during the first
seven consecutive days of any period of employment leave because
of temporary disability.
Section 6. Care by physician or equivalent required.
(A) An individual shall be ineligible to receive temporary
disability benefits with respect to any period during which (s)he
or a family member if (C) applies, is not under the care of a
person duly licensed to practice medicine, surgery, dentistry,
chiropractic, osteopathy, or such licensed persons as determined
by the division to be competent to certify disability, who shall
certify in the form and manner specified by the division, the
disability of the claimant, the probable duration of the disability,
and such other medical facts within his or her knowledge as
required by the division.
(B) The proof of disability duly certified by a person licensed
to practice medicine, surgery, dentistry, chiropractic, osteopathy
or such licensed persons as determined by the division to be
competent to certify disability, shall be submitted by such
certifying person to the disabled employee, the division, and the
employer within seven working days from commencement of
employment leave, and on regularly established subsequent dates
as required by the division. If the certifying person fails to submit
the required proof within seven working days, the division, upon
notification by the insurer, may request certification from a
designated list.
(C) In the case of an employee taking employment leave
because of the serious illness or disability of a family member such
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certification shall apply to the nature of the illness or disability
of the family member and such other facts as required by the
division. Certification must be submitted within seven working
days from commencement of employment leave and on regularly
established subsequent dates as required by the division.
Section 7. Ineligibility in certain cases.
An individual shall not be eligible to receive temporary
disability benefits if the director finds that the individual has
willfully, for the purpose of obtaining benefits, either made a false
statement or representation, with actual knowledge of the falsity
thereof, or withheld a material fact in order to obtain any benefits
under this chapter.
Section 8. Concurrent claims prohibited.
No individual may receive employment leave wage replacement
benefits under this Section who is receiving for the same period
or any part of the period, wage replacement benefits under any
governmental program or law, including but not limited to
unemployment insurance, worker’s compensation other than for
permanent partial disability incurred prior to the temporary
disability claim, or under other state or federal temporary or
permanent disability benefits law, or under a permanent disability
policy or program of an employer, or under a temporary disability
policy or program of an employer if the employer and employee
have not also contributed to the state plan as provided in

84 Section 6.
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SECTION 5.

PROVISION FOR EMPLOYMENT LEAVE BENEFITS
Section!. Provision of Payment of Benefits.
An employer or an association of employers shall secure
benefits for employees in any of the following ways:
1. By depositing and maintaining with the Treasurer of the
Commonwealth, the payments required by employer and
employee according to the terms of this chapter in Section 6 in
the form and manner determined by the division; or
2. By insuring and keeping insured the payment of employment
leave benefits with any stock, mutual, reciprocal or other insurer
authorized to transact the business of disability insurance in the
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13 Commonwealth, provided the benefits under the policy are at least
14 as favorable as the benefits required by this chapter and the policy
15 does not require contributions from any employee or class of
16 employees in excess of the amount authorized in this chapter; or
17
3. By a private plan or agreement which the employer may, by
18 his or her sole act, terminate at any time, provided the plan or
19 agreement is acceptable to the division as satisfying the obligation
20 to provide for the payment of benefits under this chapter and
21 provided the benefits under the plan or agreement are at least as
22 favorable as the benefits required by this chapter and the policy
23 does not require contributions of any employee or class of
24 employees in excess of the amount authorized in this chapter; or
25
4. By any plan or agreement in existence by agreement or
26 collective bargaining contract between the employer or employers
27 or an association of employers and an association of employees,
28 provided the plan or agreement is acceptable to the division as
29 satisfying the obligation to provide for the payment of benefits
30 under this chapter and provided the benefits under the plan or
31 agreement are at least as favorable as the employment leave
32 benefits required by this chapter and does not require
33 contributions of any employee or of any class of employees in
34 excess of the amount authorized in this chapter.
Nothing in this section or chapter shall be construed as to affect
35
36 any bargaining agreement, company policy, or other state or
37 federal law which provides for greater or additional benefits than
38 those required under this section.
Section 2. Notice of Insurance.
39
40
If payment of benefits is provided in whole or in part pursuant
to
Section 1, subsections 2, 3, or 4 the employer or insurer shall
41
file
with the division in the form prescribed by the division a notice
42
43 of coverage and a statement of benefits provided.
Section 3. No Section 6 Contribution Required by Employer
44
45 with Private Plan.
46
Employers providing for the payment of benefits under
47 Section 5, section 1, subsections 2, 3, or 4 shall not be required
48 to make contributions under Section 6.
49
TRUST FUND FOR EMPLOYMENT LEAVE BENEFITS
50
(1) Establishment of Trust Fund for Employment Leave
51 Benefits.
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52

There is established in the treasury of the State, separate and
53 apart from all public monies or funds of the State, a trust fund
54 for employment leave benefits which shall be administered by the
55 director exclusively for the purposes ofthis chapter. All payments
56 pursuant to this part shall be paid into the fund and all benefits
57 payable under this part shall be paid from the fund. The fund shall
58 consist of (1) all payments collected pursuant to this part,
59 together with any interest thereon; (2) interest earned on any
60 monies in the fund; (3) any property or securities acquired
61 through the use of monies belonging to the fund; (4) all earnings
62 of such property and securities; (5) all monies transferred into

63 the fund from the Administrative trust fund for employment leave
64 benefits; and (6) all other monies received for the fund from any
65 source.
66
(2) Establishment of Administrative Trust Fund for Employ-67 ment Leave Benefits.
68
There is established in the treasury of the State, separate and
69 apart from all public monies or funds of the State, a trust fund
70 for employment leave benefits which shall be administered by the
71 director exclusively for the purposes of this chapter. All employee
72 contributions pursuant to this part shall be paid into the admin-73 istrative trust fund. The administrative trust fund shall consist of
74 (1) all contributions collected pursuant to this part, together with
75 any interest thereon; (2) all fines and penalties for the fund
76 pursuant to this chapter; (3) all monies collected by way of
77 subrogation; (4) interest earned on any monies belonging to the
78 fund; (5) any property or securities acquired through the use of
79 monies belonging to the fund; (6) all earnings of such property
80 and securities; (7) all monies appropriated to the administrative
81 trust fund by the legislature; and (8) all other monies received
82 for the administrative trust fund from any source.
(3) Management of the Fund.
83
84
The State Treasurer shall be the treasurer and custodian of the
85 trust fund for employment leave benefits and the Administrative
86 trust fund for employment leave benefits and shall administer the
87 fund in accordance with the directions of the director. All monies
88 in the fund shall be held in trust for the purposes of this part only
89 and shall not be expended, released, or appropriated or otherwise
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90 disposed of for any other purpose. Monies in the fund may be
91 deposited in any depository bank in which general funds of the
92 Commonwealth may be deposited but such monies shall not be
93 commingled with other Commonwealth funds and shall be
94 maintained in separate accounts on the books of the depository
95 bank. Such monies shall be secured by the depository bank to the
96 same extent and in the same manner as required by the general
97 depository law of the Commonwealth; and collateral pledged for
98 this purpose shall be kept separate and distinct from any other
99 collateral pledged to secure other funds of the Commonwealth.

100 Said fund shall maintain an annualized amount of at least one
101 hundred and forty percent (140%) of the previous year’s expen-102 diture.

103
(4) Management of the Administrative Trust Fund.
104
The director shall pay all expenses incurred in administering
105 the provisions of this chapter. In the event that the balance in the
106 trust fund for employment leave benefits shall at any time be
107 insufficient to pay benefits under this chapter, the governor, upon
108 the director’s request, shall cause such sums as may be required
109 for the payment of such benefits to be transferred from the Admin-110 istrative trust fund for employment leave benefits to the trust fund
111 for employment leave benefits.
(5) Disbursements from the Fund.
112
113
Expenditures of monies in the trust fund for employment leave
114 benefits shall not be subject to provisions of law requiring specific
115 appropriations or other formal release by state officers of money
116 in their custody. All benefits shall be paid from the fund upon
117 warrants drawn upon the state treasurer by the comptroller of the
118 Commonwealth supported by vouchers approved by the director.
(6) Investment of Monies.
119
120
With the approval of the division the director of administration
121 and finance may, from time to time, invest such monies in the
122 trust fund for employment leave benefits as are in excess of the
123 amount deemed necessary for the payment of benefits for a
124 reasonable future period. Such monies may be invested in bonds
125 of any political or municipal corporation or subdivision of the
126 Commonwealth, or any of the outstanding bonds of the
127 Commonwealth, or invested in bonds or interest-bearing notes or
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obligations of the Commonwealth, or of the United States, or
those for which the faith and credit of the United States are
pledged for the payment of principal and interest (or in federal
land bank bonds or joint stock farm bonds). The investments shall
at all times be so made that all the assets of the fund shall always
be readily convertible into cash when needed for the payment of
benefits. The director of administration and finance shall dispose
of securities or other properties belonging to the fund only under
the direction of the director of employment leave.
(7) Temporary Employment Leave Benefits to be Paid from the
Trust Fund for Employment Leave Benefits; Recovery of
Employment Leave Benefits.
Temporary employment leave benefits shall be paid from the
trust fund for employment leave benefits to eligible individuals.
Benefits shall also be paid from this fund to an employee who
is entitled to receive temporary employment leave benefits but
cannot receive such benefits because of the bankruptcy of his
employer or because his employer is not in compliance with this
chapter. Benefits paid from the trust fund to such employee may
be recovered from his bankrupt or noncomplying employer. The
director shall institute administrative and legal action to effect
recovery of such benefits.
(8) Amount of Employer Payments to the Trust Fund for
Employment Leave Benefits.
For the purpose of accumulating funds for the payment of
employment leave benefits each employer in the first year after
the date becomes subject to this chapter shall pay an amount equal
to three-tenths of one percent (.3%) of his wages paid to
employees on wages calculated on an income-per-week basis
between two hundred dollars and seven hundred and sixty-nine
dollars in any calendar year. Each employer shall transmit all such
payments to the trust fund for employment leave benefits in such
manner at such time and under such conditions as shall be
prescribed by regulations.
(9) Amount of Employee Payments to the Trust Fund for
Employment Leave Benefits and Contributions to the Trust Fund
for Employment Leave Benefits.
For the purpose of accumulating funds for payment of
employment leave benefits the employee shall in the first year after
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167 the date upon which his employer becomes subject to this chapter,
168 pay with respect to his employment an amount equal to three169 tenths of one percent (.3%) of his wages paid by his employer
170 on wages calculated on an income-per-week basis between two
171 hundred dollars and seven hundred and sixty-nine dollars in any
172 calendar year. Ninety-three percent of the combined contribution
173 of each employer’s and employee’s contribution shall go to the
174 benefit trust fund and seven percent shall go to the administrative
175 trust fund. Each employer shall withhold in trust such payments
176 and contributions from the wages of his employees at the time
177 such wages are earned or paid, shall show such deduction on his
178 payroll records, and shall furnish to his employees such evidence
179 thereof as the director may prescribe. Each employer shall
180 transmit all such payments and contributions withheld to the trust
181 fund for employment leave benefits and Administrative trust fund
182 for employment leave benefits in such manner and at such time
183 and under such conditions as shall be prescribed by regulations
184 or a plan consistent with SECTION FIVE of this act.
185
(9A) Temporary Limit on Disbursements from Trust Fund for
186
187
188
189
190
191
192
193
194
195
196
197
198

199
200
201
202

203
204

Employment Leave.
For the purpose of establishing an adequate operational reserve
for the maintenance and operation of the Trust Fund for
Employment Leave, all monies collected under section nine shall
not be disbursed by said Trust Fund for a period of six months
following the implementation of this act.
(10) Annual Establishment of Rates for Trust Fund

Operations.
On or before October first of each year, the director of
employment leave shall certify to the secretary the estimated costs
for the coming year of benefits and administrative costs provided
by the division of employment leave. Said rates of employer and
employee contribution to both the trust fund for employment
leave and the administrative trust fund as established by this
chapter shall be adjusted annually as consistent with the needs
of the operations of said Trust Funds provided that the employer
and employee contributions remain at fifty percent each.
There shall be an advisory board appointed by the Governor
for the purpose of reviewing the Commissioner’s proposed rates
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205
206
207
208
209
210
211
212

for actuarial soundness and statutory compliance. The board shall
have 2 appointees representing employers, one of whom shall
represent small business, 2 appointees representing employees and
1 appointee representing insurance companies. Ninety (90) days
prior to the director’s submission date, the board shall receive the
proposed rates and accompanying actuarial information. The
board shall submit their findings to the Commissioner and
legislature within 30 days of receipt.
213
(11) Employer’s Liability for Payments and Contributions Not

214 Withheld.
215
If any employer fails to deduct the payments or contributions
216 of any of his employees at the time their wages are paid or fails

217
218
219
220
221
222
223
224
225
226
227

228
229

230
231
232
233
234
235
236

deduction therefor at the time wages are paid for the
next succeeding payroll period, the employer alone shall thereafter
be liable for such combined contributions, and, for the purposes
of sections seven, eight and nine ofthis act such contributions shall
be treated as employers’ and employees’ contributions required
from said employer.
(12) Request for Wage and Employment Information.
An employer to whom the division has sent a request for wage
and employment information for an employee claiming benefits
under this chapter for employment leave benefits shall complete
and file such information within seven days from the date the
request was sent. If an employer fails to provide benefits
established by this chapter, said employer may be held liable for
any and all related costs incurred by the commonwealth. If an
employer fails to file such information in seven days, the director
shall levy a penalty of not more than twenty-five dollars ($25) for
each delinquent request, unless the failure to file such information
is excused by the director after a showing by such employer that
such filing could not be made on the prescribed date therefor
owing to conditions over which the employer had no control.
to make a

237
CLAIMS AND APPEAL
238
(1) Filing of Claims, and Reports Thereon; Giving and Return
239 of Notice.
240
(a) Employment leave benefit claims shall be filed with the
241 Department of Employment Leave. The director shall prescribe
242 the form, the time, and the manner in which such claims, other
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than disputed claims, shall be filed. The director shall also
prescribe the form and manner in which reports on claims required
from the claimant and from the employing units shall be
presented, and the conduct of hearings, other than those on
appeals. Such procedure shall be designed to ascertain the
substantive rights of the parties involved, without regard to
common law or statutory rules of evidence and other technical
rules of procedure. For the purpose of this section, the director
shall notify the claimant’s base period employer to report wages
paid such individual during the base period in order to make a
proper determination on said claim. The employer shall thereupon
promptly report to the director, in such form and manner as the
director prescribes, such information as may be necessary to
determine a claimant’s benefit rights under this chapter. If an
employer fails to respond to the director’s notice under this
section within seven days after such notice was mailed to him, the
director shall promptly determine the matter based on the
available information. If an employer fails to respond to the
director’s notice under this section without good cause, the
director shall impose a penalty of twenty-five dollars against the
employer for each such failure without good cause.
(b) Notice of a claim so filed shall be given promptly by the
director or his authorized representative to the employer of the
claimant and to such other persons as the director may prescribe.
If such employing unit or person has reason to believe there has
been misrepresentation or has other reasons which might affect
the allowance of said claim, or has reason to believe there has been
misrepresentation or has other reasons which might materially
affect the allowance of said claim, or has been requested by the
director to furnish any other pertinent information concerning
said claim, it or he shall return said notice and information within
five days after receipt, but in no case more than seven days after
mailing of notice, in accordance with the procedure prescribed by
the director. Failure to return said notice and information within
the time provided in this section or prescribed by the director shall
subject the employer to a penalty of twenty-five dollars. For the
purposes of this subsection it shall be deemed that said notice has
been returned as of the date indicated by the postal cancellation
stamp thereon.
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282

(c) If, after the employer receives a notice of claim filed, the
283 claimant returns to work, the employer shall within five days of
284 the date of such return notify the Department of Employment
285 Leave from which such notice was received. Such notice shall be
286 in writing, and shall identify the claimant and the date on which
287 the failure to return said notice and information within the time
288 provided in this section shall subject the employer to the penalties
289 provided in section
290
(2) Determination of Validity of Claims and Amount of
291 Benefits; Notice; Hearing; Default in Payment of Contributions,
292 Effect.
293
The director or his authorized representative shall promptly
294 determine, in accordance with the procedures established by the
295 director, and after making such inquiries and investigations she
296 deems necessary, whether or not a claim is valid, and the amount,
297 if any, of the benefits payable thereunder, and shall promptly give
298 notice of such determination, together with the reasons therefor,
299 to the claimant, and in the event that the claim is declared valid
300 shall give notice to any employing unit or other interested person
301 who shall have returned notice in accordance with section (1). In
302 accordance with the procedure prescribed by the director, benefits
303 shall be paid or denied in accordance with such determination.
304 A party entitled to notice may request a hearing within five days
305 after receipt, but in no case more than seven days after mailing

306 of said notice. If a hearing is so requested, the director or his
307 authorized representative shall afford all parties interested
308 reasonable opportunity to be heard, shall render a decision as
309 promptly as possible and shall notify the parties affected. Benefits
310 shall then be paid or denied in accordance with such decision.
311 Default in payment of contributions by an employer shall not in
312 any manner adversely affect the rights of any employee otherwise
313 eligible for benefits.
314
(3) Application for Review of Decision.
315
A claimant or interested party may, within ten days after
316 mailing to him of notice of the decision, file an application for
317 a review of such decision by the board of review.
318
(4) Review by Board of Review.
319
Unless such application for a review is withdrawn, the board
320 of review, after affording the parties reasonable opportunity for
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fair hearing, shall affirm or modify the findings of fact and
decisions of the director or his authorized representative. The
board of review may appoint one or more examiners, selected in
accordance with [section nine K of chapter twenty-three], to
conduct such hearings, and the decision of any examiner so
appointed shall be deemed to be the decision of the board ofreview
from the date of the filing thereof with the director, unless the
said board, on its own motion or on application duly made to
it, modifies or rescinds such decision. The board shall give notice
to the parties of its decision with its reasons therefor by mailing
to each party at his last known address, postage prepaid, a copy
of such decision and reasons. In lieu of such mailing, such copy
may be delivered. No member or representative of the said board
shall participate in any case in which he is an interested party.
The manner is which disputed claims shall be presented, and the
conduct of hearings on appeals, shall be in accordance with regulations prescribed by the director for determining the rights of the
parties, whether or not such regulations conform to common law
or statutory rules of evidence and other technical rules of
procedure. Such regulations shall include provision for the
following:
(a) Reasonable notice of the time and place of the hearing to
all parties in order to permit adequate preparation;
(b) The right of representation by an agent or counsel;
(c) The right to produce evidence and offer testimony, examine

and cross-examine witnesses;
(d) Making information in the reports submitted to the director
available to the claimant at the hearing to the extent necessary
for the proper presentation of his claim.
A full and complete record shall be kept of all proceedings in
connection with a disputed claim. All testimony at any hearing
upon a disputed claim shall be recorded, but need not be
transcribed unless the disputed claim is further appealed. Benefits
shall be paid or denied in accordance with the decision of the
board or the examiner, as the case may be. If the board modifies
or rescinds the decision of the examiner, benefits shall be paid

352
353
354
355
356
357 or denied in accordance with the decision of the board.
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SECTION 6. Notice.
1
Every employer subject to this chapter shall keep posted in a
2
3 conspicuous place or places on its premises in rooms in which
4 persons are employed a notice to be prepared or approved by the
5 department which shall set forth excerpts from this chapter and

6 other information the department deems necessary to explain the
7 chapter. Any employer who fails to comply with the provisions
8 of this section shall be punished by a fine of not less than 50 dollars
9 nor more than 300 dollars. A subsequent violation of this
10 section by the same employer shall be punished by a fine of not
11 less than 250 dollars nor more than one thousand dollars.
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