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To the Honorable Senate and House of Representative.

I am filing today the attached reorganization plan entitled "An Act To
Reorganize The Department Of Public Welfare To Make The Operation Of Government
More Efficient." This plan is a corrected version of the reorganization plan
filed on April 1, 1993. The plan reorganizes certain functions within the
Executive Office of Health and Human Services ("EOHHS") to provide health care
coverage more efficiently to those with low income, disability, and other
critical care needs. This plan would transfer the Medicaid and CommonHealth
programs now administered by the Department of Public Welfare to the direct
charge of EOHHS under a new Division of Medical Assistance. The version of the
reorganization plan submitted today is the same plan as submitted in April
except that it has been corrected to insert inadvertently omitted provisions of
existing law and to make other necessary technical amendments to conform to
current law. The corrected plan contains only those provisions necessary to
effect the transfer of authority described.

The Medicaid program provides comprehensive health care coverage to poor
families and the chronically disabled, as well as long-term care services to the
elderly; it is the primary provider of health care coverage for approximately
620,000 individuals or about 10% of the Commonwealth's residents. The
CommonHealth program provides affordable health care coverage to 3,400 disabled
working adults and disabled children who do not qualify for Medicaid, but have
special health care needs.

By transferring Medicaid and CommonHealth from the Department of Public
Welfare to the Executive Office of Health and Human Services, this
Administration is acknowledging that the delivery of quality health care is one
of the most prominent issues facing this state and the nation. Locating the
Division of Medical Assistance in the Executive Office of Health and Human
Services is designed to ensure that the Commonwealth's provision of health care
coverage is accountable, efficient, and poised to respond to state and national
health care reform initiatives.

Therefore, acting pursuant to Article LXXXVII of the Amendmen
Constitution of the Commonwealth, I do hereby submit this message accompanied t
a reorganization plan which shall take effect after the expiration of 60 days
unless disapproved by a majority vote of the members of either branch of the
General Court, and which shall be designated as plan number 1993-2.

I look forward to working with you to improve the delivery of health care
for the citizens of the Commonwealth.

Respectfully submitted,

William F. Weld
Governor

GOVERNOR
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In the Year One Thousand Nine Hundred and Ninety-Three

An Act to reorganize the department of public welfare to make
THE OPERATION OF GOVERNMENT MORE EFFICIENT.

Be it approved by the Senate and the House of Representatives
in General Court assembled, pursuant to Article LXXXVII of the
Amendments to the Constitution, and by the Authority of the same,
asfollows:

1 SECTION 1. Chapter 6A of the General Laws, as appearing
2 in the 1990 Official Edition, is hereby amended by inserting, after
3 section 16, the following section:
4 Section 16A. There shall be a division of medical assistance
5 within the executive office of health and human services. Such
6 division shall be in the charge of a commissioner who shall be
7 known as the commissioner of medical assistance. The commis-
-8 sioner of medical assistance shall administer the provisions of
9 chapter one hundred and eighteen E. Any agency within the

10 executive office of health and human services engaging in any
11 activity or implementing any policy involving the delivery of
12 services reimbursable under chapter one hundred and eighteen E,
13 certification or licensure of providers of services under such
14 chapter, or identification of individuals eligible for medical assis-
-15 tance under such chapter, shall seek review by the commissioner
16 of medical assistance prior to engaging in any such activity or
17 implementing any such policy.

1 SECTION 2. The first paragraph of section 2 of chapter 18,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting after the words “medical care” in line 8 the following
4 words; except that such assistance shall not include medical
5 assistance provided under chapter one hundred and eighteen E;.

1 SECTION 3. Paragraph (B) (h) of section 2of chapter 18, as
2 appearing in the 1990 Official Edition, is hereby amended by
3 deleting, in lines 49 and 50 the words “chapters one hundred and
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4 eighteen and one hundred and eighteen E” and inserting in place
5 thereof the following words; chapter one hundred and
6 eighteen.

1 SECTION 4. Section 5C of chapter 18, as appearing in
2 the 1990 Official Edition is hereby amended by deleting, in lines 6
3 and 7 the words “or section fourteen of chapter one hundred and
4 eighteen E”.

1 SECTION 5. Section 5C of chapter 18, as so appearing, is
2 hereby further amended by deleting the last sentence and inserting
3 in place thereof the following sentence: All vouchers submitted
4 by a vendor shall be signed under the penalties of perjury.

1 SECTION 6. The 'second paragraph of Section 5G of
2 chapter 18, as appearing in the 1990 Official Edition, is hereby
3 amended by inserting after the word “department”, in line 7, the
4 following words; and the division of medical assistance.

1 SECTION 7. The second paragraph of section 5G of chap-
-2 ter 18, as so appearing, is hereby further amended by inserting
3 after the word “department,” in line 8, the following words:
4 or the division of medical assistance.

1 SECTION 8. The second paragraph of Section 5G of
2 chapter 18, as so appearing, is hereby further amended by adding
3 at the end thereof the following sentence: If the monies
4 available for such repayment are insufficient to satisfy in full any
5 competing claims of both the department and the division of
6 medical assistance, the department and the division each shall be
7 entitled to its respective pro rata share of such monies as are
8 available for such repayment.

1 SECTION 9. The third paragraph of section 5G of chapter 18,
2 as so appearing, is hereby further amended by inserting after the
3 word “department”, in line 19, the following words: or the
4 division of medical assistance.

1 SECTION 10. The third paragraph of Section 6of chapter 18,
2 as appearing in the 1990 Official Edition, is hereby amended by
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3 deleting, in lines 28 through 31, the following sentence; Such
4 report shall include recommendations of methods to reduce the
5 costs of the medical assistance program administered by the
6 department under chapter one hundred and eighteen E.

1 SECTION 11. Section 10 of Chapter 18, as appearing in
2 the 1990 Official Edition, is hereby amended by deleting, in
3 line 19, the following words: or XIX.

1 SECTION 12. Section 10 of Chapter 18, as so appearing, is
2 hereby further amended by inserting after the last sentence the
3 following sentence: Prior to undertaking any activity or
4 implementing any policy which would affect expenditures for
5 medical assistance under chapter one hundred and eighteen E,
6 including but not limited to identifying individuals eligible for
7 such assistance under said chapter, the commissioner shall assure
8 that such activity or policy is reviewed by the commissioner of
9 medical assistance.

1 SECTION 13. Section 7 of Chapter 188, as appearing in
2 the 1990 Official Edition, is hereby amended by inserting, after
3 paragraph (k), the following paragraph:
4 (1) Prior to undertaking any activity or implementing any
5 policy which would affect expenditures for medical assistance
6 under chapter one hundred and eighteen E, including but not
7 limited to identifying individuals eligible for such assistance under
8 said chapter, the commissioner shall assure that such activity or
9 policy is reviewed by the commissioner of medical assistance.

1 SECTION 14. Section 2of Chapter 19, as appearing in
2 the 1990 Official Edition, is hereby amended by inserting at the
3 end thereof the following paragraph:
4 Prior to undertaking any activity or implementing any policy
5 which would affect expenditures for medical assistance under
6 chapter one hundred and eighteen E, involving the delivery of
7 services reimbursable under said chapter, certification and
8 licensure of providers ofservices under said chapter, or identifying
9 individuals eligible for such assistance under said chapter, the

10 commissioner shall assure that such activity or policy is reviewed
I I by the commissioner of medical assistance.
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1 SECTION 15. Section 2 of Chapter 198, as appearing in
2 the 1990 Official Edition, is hereby amended by inserting at the
3 end thereof the following paragraph:
4 Prior to undertaking any activity or implementing any policy
5 which would affect expenditures for medical assistance under
6 chapter one hundred and eighteen E, involving the delivery of
7 services reimbursable under said chapter, certification and
8 licensure of providers of services under said chapter, or identifying
9 individuals eligible for such assistance under said chapter, the

10 commissioner shall assure that such activity or policy is reviewed
11 by the commissioner of medical assistance.

1 SECTION 16. Section 2of Chapter 111, as appearing in
2 the 1990 Official Edition, is hereby amended by inserting at the
3 end thereof the following paragraph:
4 Prior to undertaking any activity or implementing any policy
5 which would affect expenditures for medical assistance under
6 chapter one hundred and eighteen E, including but not limited
7 to the certification and licensure of providers of services under
8 said chapter, the commissioner shall assure that such activity is
9 reviewed by the commissioner of medical assistance.

1 SECTION 17. The General Laws are hereby amended by
2 striking out Chapter 118 E and inserting in place thereof the
3 following chapter:

4
5

6 Section I. The division of medical assistance, established
7 under section sixteen Aof chapter six A, is hereby designated as
8 the single state agency responsible for administering the programs
9 of medical assistance established under this chapter. All actions

10 of the division shall be taken by the commissioner, or at the
11 direction of the commissioner, by such agents or subordinate
12 officers as he or she shall determine.
13 Section 2. The secretary of health and human services,
14 designated pursuant to section three of chapter six A, shall
15 appoint, with the approval of the governor, a commissioner of

Division of Medical Assistance.
CHAPTER 118E.
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16 medical assistance who shall serve at the pleasure of the secretary
17 and may be removed by the secretary at any time, subject to the
18 approval of the governor. The commissioner shall have such
19 educational qualifications and such administrative and other
20 experience as the secretary of health and human services
21 determines to be necessary for the performance of the duties of
22 commissioner. The commissioner shall appoint and may remove
23 such agents and subordinate officers as the commissioner may
24 deem necessary and may establish such subdivisions within the
25 division as the commissioner deems appropriate from time to
26 time. The position of commissioner shall be classified in
27 accordance with section forty-five of chapter thirty and the salary
28 shall be determined in accordance with section forty-six Cof said
29 chapter thirty.
30 Section 3. The commissioner shall appoint a deputy commis-
-31 sioner and such assistant commissioners, not to exceed four in
32 number, as the commissioner may determine to be necessary or
33 desirable to carry out the work of the division. The deputy and
34 assistant commissioners shall be assigned areas of responsibility
35 to be specified by the commissioner. The deputy and assistant
36 commissioners shall have such educational qualifications and
37 such administrative and other experience as the commissioner
38 determines to be necessary for the performance of the duties of
39 those offices.
40 The positions of deputy commissioner and assistant commis-
-41 sioner shall be classified in accordance with section forty-five of
42 chapter thirty and the salary shall be determined in accordance
43 with section forty-six Cof said chapter thirty. If the office of the
44 commissioner becomes vacant, the deputy commissioner shall
45 discharge the duties and have the powers of the commissioner.
46 During the absence or disability of the commissioner, the deputy
47 commissioner shall discharge the duties and have the powers of
48 the commissioner; and, if the office of the deputy commissioner
49 is vacant or if the deputy commissioner is absent or disabled at
50 the same time as the commissioner, an assistant commissioner
51 designated by the commissioner shall discharge the duties and
52 have the powers of the commissioner.
53 Section 4. The commissioner shall appoint a general counsel
54 who shall be a member of the Massachusetts bar. The general
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55 counsel may hire such additional legal counsel and such other
56 personnel, subject to appropriation, as may be deemed necessary
57 to perform the functions of the office of general counsel.
58 Section 5. The commissioner may establish regional or local
59 offices at such locations in the commonwealth as the commis-
-60 sioner may deem necessary to ensure the effective administration
61 of the medical assistance programs established under this chapter.
62 Such locations may include, but shall not be limited to, the
63 regional or local offices of the department of public welfare.
64 Section 6. There shall be a medical care advisory committee
65 which shall advise the division about health and medical care
66 services. The committee shall have the opportunity to participate
67 in policy development and program administration. The commis-
-68 sioner shall appoint members to the advisory committee on a
69 rotating and continuous basis in such numbers and for such terms
70 as the commissioner deems appropriate; provided that the
71 committee shall include board-certified physicians and other
72 representatives of the health professions who are familiar with the
73 medical needs of low-income population groups and with the
74 resources available and required for their care, members of
75 consumers’ groups, including medical assistance recipients, and
76 the commissioner of the department of public welfare.
77 The division shall provide the committee with such staff and
78 technical assistance as is necessary to enable the committee to
79 make effective recommendations, and such financial arrange-
-80 ments as are necessary to make possible the participation of
81 recipient members.
82 Section 7. In addition to all powers conferred on state agencies,
83 the division shall have the following powers:
84 a. to make, amend, and repeal rules and regulations for the
85 management of its affairs;
86 b. to make contracts and execute all instruments necessary or
87 convenient for carrying out its business;
88 c. to acguire, own, hold, dispose of, and encumber personal
89 property and to lease real property in the exercise of its powers,
90 and the performance of its duties;
91 d. to enter into agreements or transactions with any federal,
92 state, or municipal agency, or other public institution, or with any
93 private individual, partnership, firm, corporation, association, or
94 other entity;
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e. to charge and collect fees, rentals and other charges as
reasonable and necessary for carrying out its business;

95
96

f. to receive and administer any funds granted, given or
bequeathed to its use or for a special purpose as indicated in the
gift, grant, or order or decree of a court;

97
98
99

g. to do all acts and things necessary or convenient to carry
out the powers otherwise granted under this chapter; and

100
101

h. to review, prior to implementation, any activity or policy of
any agency within the executive office of human services involving
the delivery of services reimbursable under this chapter,
certification or licensure of providers of services under this
chapter, or identification of individuals eligible for medical assis-
tance under this chapter.

102
103
104
105
106
107

Section 8. As used in this chapter the following terms and
phrases shall, unless the context clearly requires otherwise, have
the following meanings:

108
109
110

a. “Division”, the division of medical assistance within the
Executive Office of Health and Human Services.

11l
112

b. “Institution”, any licensed hospital, any licensed nursing
home, or any public medical institution which meets the
requirements of the Secretary.

113
114
115

c. “Medicaid”, the jointly funded state and federal medical
assistance program established pursuant to Title XIX under
section nine of this chapter.

116
117
118

d. “Medical assistance”, payment by the department, or its
agent, or any predecessor or successor agency, of all or part of
the cost of the medical care and services provided to recipients
of any program established under this chapter.

119
120
121
122

e. “Person”, any individual who resides in the commonwealth,
or any individual residing outside the commonwealth who is
deemed to be a resident of the commonwealth under Title XIX.

123
124
125

f. “Provider”, any institution, agency, individual, or other legal
entity qualified under the laws of the commonwealth to perform
the medical care or services for which medical assistance is
available under this chapter.

126
127
128
129

g. “Public medical institution”, any medical institution
supported in whole or in part by public funds, either federal, state
or municipal staffed by professional, medical and nursing
personnel and providing medical care, in accordance with

130
131
132
133
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134 standards established through licensing or approval by the
135 department of public health.
136 h. “Reside”, to occupy an established place of abode with no
137 present intention of definite and early removal, but not necessarily
138 with the intention of remaining permanently, but in no event shall
139 the word “reside” be construed more restrictively or less
140 restrictively than as defined by the Secretary under Title XIX.
141 Confinement of a person in any nursing home, hospital, or other
142 medical institution in the commonwealth shall not, in and of itself,
143 be sufficient evidence to qualify such person as a resident under
144 this chapter.
145 i. “Secretary”, the Secretary of the United States Department
146 of Health and Human Services, except as that term is used in
147 section two of this chapter.
148 j. “Title XIX”, Title XIX of the Social Security Act, 42
149 U.S.C. 1396 et seq.
150 Section 9. There is hereby established, pursuant to and in
151 conformity with the provisions of Title XIX, a program of
152 medical assistance, hereafter referred to in this chapter as
153 Medicaid, for certain residents of the commonwealth
154 Medicaid benefits shall be available to all persons eligible for
155 financial assistance under the provisions of chapter one hundred
156 and eighteen and Title IV of the Social Security Act and to all
157 persons who are eligible for supplemental security income
158 payments on account of age or disability under the provisions of
159 Title XVI of said Social Security Act or for assistance under the
160 provisions of chapter one hundred and eighteen A. Such benefits
161 may also be made available to other persons who would be eligible
162 for financial assistance under any of the foregoing provisions but
163 for income or resources, provided that such persons meet the
164 financial eligibility requirements of Title XIX; provided, further,
165 that said benefits shall be available to othervise eligible persons
166 seeking admission to and residents of long-term care facilities
167 whose income and resources are insufficient to meet the cost of
168 their medical care as determined by the financial eligibility
169 requirements of said program.
170 Section 10. The division shall establish a program of medical
171 care and assistance for pregnant women and infants who are not
172 otherwise eligible for medical assistance under this chapter and
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who lack private health insurance coverage or have a health
insurance policy which does not cover all medically necessary care
which is covered by the program established by this section. The
division shall furnish such medical assistance to each such
pregnant woman and infants residing in the commonwealth in
accordance with standards of eligibility established in sec-
tion 1902 of the Social Security Act, as amended by section 4101
of the Omnibus Budget Reconciliation Act of 1987 (P. L. 100-
203); provided, however, that the income eligibility standards shall
not be less than one hundred and eighty-five per cent of the non-
farm income poverty guidelines as defined by the United States
Office of Management and Budget.

173
174
175
176
177
178
179
180
181
182
183
184

The division shall, to the extent permitted by Title XIX, provide
for Medicaid in the form of ambulatory care to pregnant women
who are presumptively eligible for Medicaid for the period of time
prescribed by federal law. The division shall promulgate regula-
tions to implement this section, which shall require health care
providers to notify such pregnant women of the need to file an
application for Medicaid and which shall set standards to be used
by providers in determining presumptive eligibility.

185
186
187
188
189
190
191
192

Section 11. The division shall, within the limits of the funds
which have been appropriated for the purposes of this chapter,
cooperate with the appropriate federal authorities in the admin-
istration of Title XIX, under which federal funds are available to
the commonwealth for Medicaid, and accept for the common-
wealth any benefits thereof. The state treasurer shall be the
custodian of such funds allocated to the commonwealth.

193
194
195
196
197
198
199

Section 12. In administering the medical assistance programs
established under this chapter, the division shall formulate such
methods, policies, procedures, standards and criteria, except
medical standards and criteria, as may be necessary for the proper
and efficient operation of those programs in a manner consistent
with simplicity of administration and the best interests of
recipients.

200
201
202
203
204
205
206

The division may enter into any types of contracts with
providers of medical services as the division deems necessary to
carry out the provisions of this chapter, including, but not limited
to, selective contracts, volume purchase contracts, preferred
provider contracts and managed care contracts; provided, that
such contracts are reviewed by the rate setting commission and

207
208
209
210
211
212
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213 the executive office of administration and finance. The division
214 may negotiate the rate of reimbursement to the provider under
215 any such contract, and any such negotiated rate shall not be
216 subject to the provisions of section thirty-two of chapter six A.
217 The division may take such further action, consistent with law
218 and within the limits of available funds appropriated for the
219 purposes of this chapter, as may be necessary for carrying out the
220 purposes of this program in conformity with all requirements
221 governing the availability of federal financial participation to the
222 commonwealth under said Title XIX, including said provisions
223 relative to notice and reimbursement, a uniform system ofrecords
224 and accounts to be kept by the regional or local offices and the
225 manner and form of making reports to the division.
226 The division may adopt, promulgate, amend and rescind rules
227 and regulations suitable or necessary to carry out the provisions
228 of this chapter and said Title XIX and any amendments thereto,
229 and as interpreted from time to time by the Secretary.
230 Such rules and regulations shall include provisions requiring
231 providers of long term care services intending to withdraw from
232 the medical assistance programs established by this chapter to
233 provide for the continuing care or appropriate relocation of the
234 medical assistance recipients residing in their facilities.
235 The division may require any long term care provider
236 expressing its intention to withdraw from said programs whose
237 facility is able to meet the standards for participation in said
238 programs to enter into a standard provider contract with the
239 division under which the provider continues to provide services
240 only to those patients residing in its facility at the time the provider
241 announces its intention to withdraw who are eligible for medical
242 assistance or who become eligible for medical assistance during
243 the term of the contract. Such rules and regulations shall also
244 provide that any such provider who has withdrawn from said
245 programs may not participate in said programs for a period of
246 time, not exceeding five years, specified in said regulations.
247 Such rules and regulations shall also provide that any long term
248 care provider whose facility is unable to meet the standards for
249 participation in said programs shall continue to provide care to
250 the medical assistance recipients residing in its facility until the
251 provider has arranged for the complete relocation of all the
252 medical assistance recipients residing in its facility in accordance
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with such rules and regulations and with the regulations of the
department of public health.

253
254

Any provider who violates the provisions of this section by
failing to provide care to a medical assistance recipient residing
in its facility shall be subject to a fine of one thousand dollars
for each violation.

255
256
257
258

As a method of providing medical assistance to recipients, the
division is authorized to contract with any fiscal agent, institution,
health insurer, health maintenance organization, health plan,
management service or consultant firm consistent with the
requirements of 42 CFR Part 434 to administer all or part of the
services and benefits available under this chapter; or, to establish
a health maintenance organization; provided, that said health
maintenance organization shall be operated in accordance with
applicable federal and state law.

259
260
261
262
263
264
265
266
267

Section 13. The division shall review, and approve or
disapprove, any change in rates or in rate methodology proposed
by the rate setting commission. The division shall review such
proposed rate changes for consistency with division policy and
federal requirements, and with the available funding authorized
in the final budget for each fiscal year prior to certification ofsuch
rates by the commission; provided, that the division shall not
disapprove a rate increase solely based on the availability of
funding if the federal health care financing administration
provides written documentation that federal reimbursement
would be denied as a result of said disapproval and said
documentation is submitted to the house and senate committees
on ways and means. The division shall, whenever it disapproves
a rate increase, submit the reasons for disapproval to the commis-
sion together with such recommendations for changes. Such
disapproval and recommendations for changes, if any, shall be
submitted to the commission after the division is notified that the
commission intends to propose a rate increase for any class of
provider under Title XIX but in no event later than the date of
the public hearing held by the commission regarding such rate
change; provided that no rates shall take effect without the
approval of the division. The commission and the division shall
provide documentation on the reasons for increases in any class
of approved rates that exceed the medical component of the

268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
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consumer price index to the house and senate committees on ways
and means. The commission shall supply the division with all
statistical information necessary to carry out the division’s review
responsibilities under this section. Notwithstanding the foregoing,
the division shall not review, approve, or disapprove any such rate
set pursuant to chapter twenty-three of the acts of nineteen
hundred and eighty-eight.

292
293
294
295
296
297
298

If projected payments from rates necessary to conform to appli-
cable requirements of Title XIX are estimated by the division to
exceed the amount of funding appropriated for such purpose in
the budget for such fiscal year, the division and the commission
shall jointly prepare and submit to the Governor a proposal for
the minimum amount of supplemental funding necessary to satisfy
the requirements of the state plan developed by the division under
Title XIX.

299
300
301
302
303
304
305
306

Section 14. Pursuant to the second paragraph of section
twelve, the division shall enter into negotiated rate contracts with
nursing homes that recognize the acquisition cost, or portion
thereof which exceeds the allowable basis under relevant regula-
tions of the rate setting commission, as the allowable basis of fixed
assets where there has been a change of ownership effective on
or after January first, nineteen hundred and eighty-seven,
provided that:

307
308
309
310
311
312
313
314
315 (a) (i) the new owner has received a determination letter from

the Internal Revenue Service that it is an organization described
in section 501(c)(3) of the Internal Revenue Code of 1986; and

316
317
318 (ii) the new owner is a nonprofit hospital within the common-

wealth licensed by the department of public health, or is a
nonprofit organization affiliated with a nonprofit hospital which
is organized and operated for the benefit of, to perform one or
more functions of, or to carry out one or more of the purposes
of the nonprofit hospital it is affiliated with, including operation
of freestanding nursing homes licensed by the department of
public health; and

319
320
321
322
323
324
325
326 (iii) the new owner demonstrates that on average not less than

eighty-five percent of its patient population is a recipient of
medical assistance under this chapter; and

327
328
329 (iv) the new owner demonstrates that in the nonprofit hospital

it operates it has an average of administratively necessary patient330
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331 days that is fifty percent of the regional average ofadministratively
necessary patient days as calculated by the division; and332

(v) the new owner demonstrates that in the nonprofit hospital
it operates that on average it has not less than eighty percent
occupancy of medical or surgical beds; and

333
334
335
336 (vi) the change of ownership did not occur between a person

or organization which is associated or affiliated with or has
control of or is controlled by the new owner or is related to the
new owner or any director, trustee, partner, shareholder or admin-
istrator of the new owner by common ownership or control or
in a manner specified in section 267(b) and (c) of the Internal
Revenue Code of 1986; and

337
338
339
340
341
342
343 (vii) the change of ownership was made for reasonable

consideration; and344
345 (viii) the change in ownership was a bona fide transfer of all

powers and indicia of ownership; and346
(ix) the change of ownership manifested an intent to sell the

assets of the facility rather than implement a method of financing,
or refinancing; and

347
348
349

(x) the department of public health certifies the need for
additional beds for publicly-assisted residents in the geographical
area; and

350
351
352

(xi) such geographical area is reasonably isolated which
isolation creates difficulties in obtaining access to nursing home
care; and

353
354
355

(xii) the new owner obtains at least two independent appraisals
of the property; and

356
357

(xiii) the division and the department of public health have
determined that the transaction is necessary to ensure the safety
of patients as evidenced by current or anticipated delicensure or
decertification proceeding against the current owner; provided
however, that the provisions of clauses (xii) and (xiii) of para-
graph (a) shall only apply to nursing homes acquired after July
first, nineteen hundred and ninety; or

358
359
360
361
362
363
364

(b) (i) the new owner acquired the facility from an acute care
hospital to operate the nursing home pursuant to relief granted
to the acute care hospital by the acute care hospital conversion
board pursuant to section one hundred and one of chapter six A;
and

365
366
367
368
369
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370 (ii) the acute care hospital conversion board approves the new
371 owner’s acquisition cost; and
372 (iii) the new owner demonstrates that on average, not less than
373 eighty-five percent of its patient population is receiving medical
374 assistance under this chapter.
375 If the division is unable to calculate regional averages for
376 administratively necessary patient days pursuant to
377 clause (a) (iv) of this section, the new owner shall be able to
378 receive the acquisition cost, or the portion thereof which exceeds
379 the allowable basis under relevant regulations of the rate setting
380 commission, as the allowable basis of the fixed assets as a result
381 of a change of ownership if the new owner otherwise complies
382 with clauses (i) to (iii), inclusive, and clauses (v) to (xiii),
383 inclusive, of paragraph (a)
384 Section 14A. The division shall treat admissions to acute care
385 hospitals and chronic disease or rehabilitation hospitals as
386 equivalent for purposes of reimbursing nursing homes to reserve
387 beds for medical assistance recipients during brief absences from
388 nursing homes by such recipients to obtain hospital care.
389 Section 15. The division shall provide Medicaid benefits for
390 such medical care or services as Title XIX and regulations adopted
391 thereunder by the secretary reguire. The division may provide
392 Medicaid benefits for such additional medical care or services as
393 Title XIX and said regulations permit.
394 The amount, duration and scope of the aforesaid care and
395 services shall be determined by the rules and regulations of the
396 division, provided such rules and regulations are consistent with
397 the provisions of this chapter and Title XIX. Such rules and regu-
-398 ations may include appropriate limitations on care and services
399 based on such criteria as medical necessity or utilization control
400 procedures.
401 The division shall develop regulations and procedures reguiring
402 a recipient of medical assistance under this chapter to participate
403 in a program of managed care, upon determination by the
404 department, pursuant to the provisions of 42 USC 1396n(a),
405 subject to appeal by the recipient, that said recipient has
406 demonstrated a pattern of excessive or inappropriate utilization
407 of a covered benefit.
408 Any person who is eligible for assistance under the provisions
409 of this chapter who is not maintaining his or her own home and
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who is receiving care in a licensed nursing home, a licensed chronic
hospital, a licensed rest home, an approved public medical insti-
tution, or a public psychiatric institution shall retain the first sixty
dollars of monthly incomefor clothing, personal needs allowance,
and leisure time activities. If there is no such income, or if such
income is less than sixty dollars, the recipient shall be paid, in
advance, the difference between such income and sixty dollars.

410
411
412
413
414
415
416

The division shall provide by regulation that personal laundry
costs shall not be charged to the amount retained by or paid to
the recipient pursuant to this section. Personal laundry costs shall
be reimbursed through rates paid to such institutions.

417
418
419
420

Section 16. The division shall establish a program of primary
and supplemental medical care and assistance for certain disabled
residents of the commonwealth who are not eligible for medical
assistance pursuant to Title XIX of the federal Social Security
Act. The benefits of such program shall be available to all such
persons (1) who are not covered for medical costs relative to their
disability by an employer’s group health insurance plan, (2) who
are not eligible for medical assistance under any work incentive
programs with federal participation, and (3) who, if not engaged
in substantial gainful activity, would meet all eligibility require-
ments for supplemental security income under the provisions of
Title XVI of said Social Security Act at the time of application
for said program of medical care and assistance. Subsequent to
their enrollment in said program, such disabled residents may
continue in enrollment in said program notwithstanding the fact
that they no longer meet the financial requirements of said
Title XVI in accordance with income requirements established by
the division. The cost of such program shall be funded, in part,
by premium contributions, co-payments, and deductibles
contributed by enrollees according to a sliding scale schedule
designed by the division.

421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441

The division shall further establish a program of assistance for
persons forced to leave employment due to the onset or worsening
of a severe and chronic disability or illness or whose access to
employer sponsored health insurance is jeopardized by a
substantial reduction in work hours as a result of such disability
or illness. The benefits of such program shall provide for assis-
tance in paying health insurance premiums offered through a

442
443
444
445
446
447
448
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group plan of health insurance sponsored by the employer for
those persons whose continuing disability or illness would likely
result in their becoming eligible for benefits under this chapter;
provided that the cost of such benefits shall be paid, in part, by
payments from such persons according to a sliding fee schedule
established by the division.

449
450
451
452
453
454

Section I6A. The division shall establish a program of medical
care and assistance for certain disabled children of the common-
wealth. The benefits of such program shall be available to children
who are not eligible for medical assistance programs with federal
financial participation and who would meet the disability require-
ments for supplemental security income under the provisions of
Title XVI of the Social Security Act. The cost of such program
shall be funded, in part, by premium contributions, co-payments
and deductibles according to a sliding scale schedule designed by
the division.

455
456
457
458
459
460
46!
462
463
464

Section 17. Multiple source drugs listed in the Massachusetts
list of interchangeable drug products established pursuant to the
provisions of section thirteen of chapter seventeen of the General
Laws and regulations adopted thereunder shall not be reim-
bursable except for the “Massachusetts maximum allowable
cost”, as defined by regulations of the department, unless the
division grants prior authorization based upon the provision of
written documentation by the practitioner to the division that
satisfactorily demonstrates that a recipient’s medical condition
requires the use of a nongeneric drug or unless the practitioner
writes on the face of the prescription in his or her own handwriting
the words “brand name medically necessary” under the words “no
substitution” in a manner consistent with applicable state law;
provided that a pharmacist dispensing in accordance with this
section shall be exempt from the provisions of the fourth para-
graph of section twelve D of chapter one hundred and twelve.

465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481 Section 18. The division may purchase on behalf of any person

eligible for medical assistance under this chapter medical insur-
ance furnished in accordance with the provisions of chapter
one hundred and seventy-five, one hundred and seventy-
six A, one hundred and seventy-six B or one hundred and
seventy-six G, provided that such medical insurance, in
conjunction with any supplemental coverage that may be available

482
483
484
485
486
487
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to such person by the division under this chapter, would enable
such person to obtain medical care and services comparable to
those afforded any other similar eligible person under this chapter,
at no greater cost to such person or the division. The third party
liability unit of the division is hereby authorized to establish
services and procedures which seek to maximize and coordinate
the utilization of health care benefits provided under any such
purchase of medical insurance for such person.

488
489
490
491
492
493
494
495

Section 19. The division shall establish methods of approving
services to be performed as a prerequisite to extending medical
assistance. Said methods of prior approval may include, but need
not be limited to; (1) in the case of restorative dentistry, or
dentures, examination of proposed recipients or of diagnostic
information regarding proposed recipients by dental consultants
of the department; (2) in the case of orthodontic services,
procedures which assure that medical assistance will be provided
only for severe handicapping malocclusions; and (3) in the case
of transportation to obtain medical care, a statement from the
attending physician certifying that such transportation is
necessary due to a physical disability.

496
497
498
499
500
501
502
503
504
505
506
507

Assistance under this chapter for nursing services for persons
twenty years of age or under may be available only after a medical
review team under the supervision or with the approval of the
department of public health, in cooperation with the division and
the departments of mental health and mental retardation,
approves such services for such persons. The department of public
health, in cooperation with the division and such other depart-
ments, shall promulgate rules and regulations for such services,
and any person or facility offering such services shall receive prior
certification from the department of public health.

508
509
510
511
512
513
514
515
516
517

The division shall establish methods of random posttreatment
examination of recipients of medical care or services under this
chapter in order to assure that the care or services for which the
division is billed were actually performed as described.

518
519
520
521

Section 20. An application or reapplication by an individual
for medical assistance shall be made to the division on forms
prepared by the division. Such forms shall include but not be
limited to the following; the name, address and social security
number of the applicant and the name, address and social security
number of any member of the family sixteen years of age and

522
523
524
525
526
527
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528 older, the total income from wages, salaries, pensions, fees, tips,
529 bonuses and all other sources of income of all such persons, the
530 ownership and description ofany motor vehicle or boat, or trailer,
531 or similar assets readily convertible into cash owned by any
532 member of the family. Such form shall require that the applicant
533 provide information to determine his or her eligibility for medical
534 assistance under penalty of perjury.
535 An institution furnishing services under this chapter shall have
536 the right to make such application on behalf of an individual only
537 if, and to the extent, provided by regulations of the division.
538 Section 21. Upon receipt of such application, the division shall
539 make full inquiry concerning the eligibility of the applicant, his
540 or her need for medical assistance and his or her resources and
541 income, if any, and, shall make its decision: (1) within ninety days
542 after receipt of such application for applicants who apply for
543 medical assistance on the basis of a disability; and (2) within forty-
-544 five days after receipt of such application for all other persons.
545 At the time of such initial decision, and in the event of any
546 subsequent decision, the applicant or recipient shall be notified
547 in writing of such decision and shall be informed of the reason
548 therefor and of his right to appeal and of the method by which
549 he may appeal under this chapter.
550 The division may enter into an agreement with the secretary,
551 or with any government or private agency, whereby the secretary
552 or agency shall determine on behalf of the division the eligibility
553 for medical assistance under this chapter of all or certain appli-
-554 cants for such assistance.
555 Section 22. In this section, the word “claimant” shall mean any
556 person who suffers any loss from property damage, accident,
557 illness, injury or otherwise for which monies may be provided
558 by liability insurance, worker’s compensation, or any other
559 third party.
560 When any claimant receives payment from a liability or
561 worker’s compensation insurer or any other third party, the claim-
-562 ant shall repay to the division an amount equal to the benefits
563 provided under any medical assistance program administered by
564 the division to or on behalf of the claimant, the claimant’s spouse
565 or children, or any individual whom the claimant is required by
566 law to support, but only to the extent that such benefits were
567 provided as a result of the property damage, accident, illness,
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injury or other loss suffered by the claimant; and the application
for and receipt of such benefits shall, after notification has been
given to the third party, operate as a lien to secure repayment
against monies which may be provided by liability insurance,
worker’s compensation, or any other third party up to the amount
of such benefits. If the monies available for such repayment are
insufficient to satisfy in full any competing claims of both the
department and the division of medical assistance, the department
and the division each shall be entitled to its respective pro rata
share of such monies as are available for such repayment.

568
569
570
571
572
573
574
575
576
577

If benefits are provided under any medical assistance program
administered by the division as a result of property damage,
accident, illness, injury or loss for which a third party may be
liable, the division shall require the person receiving such benefits
to assign to the commonwealth an amount equal to the benefits
so provided from the proceeds of any such claim against the third
party.

578
579
580
581
582
583
584

A claimant shall notify the division in writing upon
commencement by him or her of a civil action or other proceeding
to establish the liability of any third party or to collect monies
payable under accident, liability, or health insurance, worker’s
compensation, or from any other source by reason of the accident,
injury or disability referred to in the preceding paragraph.

585
586
587
588
589
590

The commonwealth shall be subrogated to a claimant’s entire
cause of action or right to proceed against any third party and
to a claimant’s claim for monies to the extent of assistance
provided under this chapter. The division, with the consent of the
attorney general, may, by attorneys employed or selected by it,
commence a civil action or other proceeding on behalf of the
commonwealth to establish the liability of any third party or to
collect such monies if a claimant does not commence such a civil
action or other proceedings within nine months after the date of
the accident, injury, or onset of disease or other disability.

591
592
593
594
595
596
597
598
599
600

Section 23. Notwithstanding any other provision of general or
special law, rule or regulation, the division shall be subrogated
to the right of any recipient of medical assistance under this
chapter to proceed against any health care insurer that is or may
be liable to pay for covered services obtained by a recipient of
medical assistance to the extent of any medical benefits provided
by the division on behalf of the recipient or his or her dependents.

601
602
603
604
605
606
607
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A recipient of medical assistance or any person legally obligated
to support and have actual or legal custody of a recipient of
medical assistance shall inform the division of any health insur-
ance available to such recipient upon initial application and
redetermination for eligibility for assistance and shall make
known the nature and extent of any health insurance coverage
to any person or institution that provides medical benefits to the
recipient or his or her dependent.

608
609
610
611
612
613
614
615

No policy for health insurance for health care delivery
administered, issued or renewed in the commonwealth shall
contain any provision denying or reducing benefits to a person
who is eligible for or who is receiving medical assistance under
this chapter.

616
617
618
619
620

A provider of medical assistance under this chapter shall
determine whether any recipient for whom it provides medical
care or services that are or may be eligible for reimbursement
pursuant to this chapter is a subscriber or beneficiary of a health
insurance plan. The division is the payor of last resort, and
accordingly a provider shall request payment for medical care or
services it provides from a health insurer which is or may be liable
for the medical care or services so provided, before payment is
requested from the division.

621
622
623
624
625
626
627
628
629
630 Payment by the division under the medical assistance programs

established by this chapter shall constitute payment in full;
subsequent to any such payment a provider may not recover from
any health insurer an amount greater than the amount so paid
by the division for any service for which the division is to be the
payor of last resort.

631
632
633
634
635
636 Notwithstanding any provision of law, all health insurers doing

business in the commonwealth shall provide information to the
division to the extent sufficient to identify persons who are
recipients of medical assistance under this chapter and who are
also beneficiaries under any policy for health insurance in force
and effect in the commonwealth.

637
638
639
640
641
642 Section 24. A treasurer of a savings bank, national bank, trust

company, cooperative bank, benefit association, insurance
company or safe deposit company authorized to do business in
the commonwealth who, upon written request, signed by an
authorized employee or agent of the division, unreasonably

643
644
645
646
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647 refuses to inform such employee or agent of the amount deposited
in the corporation or association to the credit of a person named
in such request as a charge upon the commonwealth, or as an
applicant to the commonwealth for medical assistance under
this chapter, or who willfully renders false information in reply
to such request, shall forfeit fifty dollars to the use of the
commonwealth. Upon such request, a treasurer, as aforesaid
shall furnish the records on deposits and withdrawals during the
past five years, concerning any applicant for or recipient of
medical assistance under this chapter to any authorized employee
or agent of the division.

648
649
650
651
652
653
654
655
656
657

Section 25. For purposes of determining an individual’s eligi-
bility for Medicaid, the following income and resources shall be
exempt and shall neither be taken into consideration nor, except
as permitted under Title XIX, required to be applied toward the
payment or part payment of Medicaid benefits:

658
659
660
661
662
663 (1) Monthly income in an amount not exceeding the level of

the minimum dollar amount required under Title XIX;664
(2) ownership of one’s residence, including furniture, which is

essential and appropriate to the needs of the household except
as permitted by section 1902 (a) (10) (C) of Title XIX. In the case
of an applicant or recipient for whom a medical determination
has been made, after notice and opportunity for an appeal and
hearing, that he or she cannot reasonably be expected to return
to live in theresidence, theresidence will be considered a countable
asset unless;

665
666
667
668
669
670
671
672

(A) the division determines that counting the residence as an
asset would cause undue hardship; or

673
674

(B) any one of the following persons continue or would continue
to reside therein: (i) the applicant or recipient’s spouse; or (ii) a
child of the applicant or recipient who is under twenty-one years
of age or who is blind or permanently disabled; or (iii) a sibling
of the applicant or recipient who has an equity interest in the home
and who was residing there for a period of at least one year
immediately before the date of the applicant’s admission to the
medical institution; or (iv) a son or daughter of the applicant or
recipient who was residing in the applicant or recipient’s home
for a period of at least two years immediately before the date of
the applicant’s admission to the medical institution, and who
establishes to the satisfaction of the division that he or she

675
676
677
678
679
680
681
682
683
684
685
686
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687 provided care to the applicant which permitted the applicant to
688 reside at the home rather than in an institution; or
689 (C) the applicant or recipient has obtained long term
690 care insurance whose coverage meets the requirements
691 of 211 C.M.R. 65.00.of 211 C.M.R. 65.00.
692 In the case of an applicant or recipient for whom such a medical
693 determination has been made under this subsection, the division
694 shall continue to consider the residence as a noncountable asset
695 for a period of not less than three months following such medical
696 determination in order that the applicant or recipient may make
697 funds available for his or her medical needs based on his or her
698 equity interest in such residence.
699 (3) personal property in an amount not exceeding the minimum
700 resource amount required under Title XIX;
701 (4) cemetery plots 'purchased for the use of the applicant
702 or recipient;
703 (5) funds not to exceed the minimum amount required under
704 Title XIX deposited in a trust account and so reserved for the
705 payment of funeral and burial expenses of the applicant or
706 recipient including, but not limited to, the purchase of a plot,
707 the opening of the grave, the fee for religious services, and the
708 monument inscription; the cash surrender value of burial
709 insurance, so called, or prepaid irrevocable burial contracts,
710 so called.
711 In any case where the monthly income of an applicant
712 or recipient is in excess of the exemptions allowed, the appli-
713 cant or recipient, if otherwise eligible for Medicaid under this
714 chapter, shall be liable to pay to the provider of medical care or
715 service an amount which shall be equal to the excess income for
716 a period of six consecutive months, which includes the period
717 when such service was provided.
718 In determining responsibility of any individual for any Medi-
719 caid applicant or recipient, such responsibility shall be limited to
720 a person for his spouse and parents for children under the age
721 of eighteen. The income and assets of any Medicaid applicant or
722 recipient under eighteen years of age who lives with his or her
723 parent shall be deemed to include the income and assets of the
724 parent of such applicant or recipient. The income and assets of
725 any Medicaid applicant or recipient under eighteen years of age
726 who does not live with his or her parents shall include only the
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income and assets that are actually contributed to the applicant
or recipient by the parent.

727
728

Notwithstanding the first paragraph of this section, the divi-
sion may require Medicaid recipients to pay enrollment fees,
premiums, deductibles, coinsurance, copayments or similar cost
sharing charges as participants in managed care plans
implemented by the division, provided that any waivers of
Title XIX provisions regarding such recipient cost sharing are
obtained from the secretary in conjunction with any other federal
approvals and waivers necessary to implement said managed
care plans; provided further that, in the absence of such managed
care plans, the division shall require, to the extent permitted by
Title XIX, that recipients, if eligible for such benefits, be liable
for a copayment of not more than fifty cents toward the purchase
of each pharmaceutical product, including prescription drugs and
over-the-counter drugs, and to require the copayment of three
dollars for the use of emergency room services in acute care
hospitals for the treatment of nonemergency conditions.

729
730
731
732
733
734
735
736
737
738
739
740
741
742
743
744

Section 26. The division shall issue a numbered identification
card to persons receiving medical assistance under this chapter.
Such card shall bear the date of issue and shall be presented to
providers as verification of eligibility for medical assistance. The
division shall establish by rules and regulations such procedures
as may be necessary for the purpose of recalling identification on
termination of eligibility.

745
746
747
748
749
750
751

Section 27. If an individual has become eligible under this
chapter, eligibility shall be reconsidered or redetermined:

752
753

(a) When required on the basis of information the division has
obtained previously about anticipated changes in the indivi-
dual’s situation.

754
755
756

(b) Promptly within thirty days, after a report is obtained from
any source which indicates that changes in the individual's cir-
cumstances may affect the amount of assistance to which he or
she is entitled or may make him or her ineligible.

757
758
759
760

(c) Periodically, but at least once in every six months.761
(d) If any recipient shall by gift, inheritance, or other manner

acquire additional assets during any twelve month interval
following determination of his or her eligibility, the recipient
shall immediately report such acquisition to the division

762
763
764
765
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which shall immediately make a reevaluation of such recip-
ient’s eligibility.

766
767

Section 28. In determining the resources of an individual, there
shall be included, consistent with Title XIX, any interest in real
or personal property owned by such individual with regard to
which such individual made an assignment or transfer at less than
fair market value, provided, however, that this provision may be
waived if the department determines that application of the provi-
sion would work an undue hardship on a particular individual.
For purposes of making this determination, the amount of uncom-
pensated value which is included in said resources shall be reduced
by incurred medical bills, for which the individual is liable. Said
medical bills cannot also be applied to excess income as provided
in section twenty-five of this chapter. This section shall apply only
to assignments or transfers made after June thirtieth, nineteen
hundred and eighty-three.

768
769
770
771
772
773
774
775
776
11l
778
779
780
781

Section 29. Whenever an individual who is receiving medical
assistance under this chapter transfers an interest in real or
personal property, such individual shall notify the division. Such
notice shall include, at a minimum, the individual’s name, social
security number or, if different, medical assistance identification
number, the date of transfer and the dollar value, if any, paid or
received by the individual receiving benefits under this chapter.

782
783
784
785
786
787
788
789 Section 30. When the division determines that an applicant is

eligible for Medicaid, it shall pay for eligible care and services
furnished on or after the date of application. Payment shall be
made to the person or institution supplying medical services.
The date of application for Medicaid of an individual who has
applied for financial assistance under the provisions of chapter
one hundred and eighteen A or section one hundred and thirty-
one of chapter six, shall be deemed to be the date of application
for such financial assistance, whether or not such financial
assistance is granted. If consistent with Title XIX of the federal
Social Security Act and the regulations established thereunder,
the division shall pay for eligible care and services furnished to
an eligible applicant during the three months immediately prior
to the month in which the applicant filed his or her application;
provided, however, that, at the time such care or services are
furnished to such individual, that individual upon application
would have been eligible for Medicaid pursuant to this chapter.

790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
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806 Section 31. [Until June 30, 1995, this section reads as follows:]
807 There shall be no adjustment or recovery of medical assistance

correctly paid except (a) from the estate of an individual who was
an inpatient in a nursing facility or other medical institution when
he or she received such assistance, or (b) from the estate of an
individual who was sixty-five years of age or older when he or
she received such assistance; provided however, that in the case
of an individual under clause (a) or (b), the adjustment or recovery
may be made only after the death of the surviving spouse, if any,
and only at a time when he or she has no surviving child who
is under age twenty-one or is blind or permanently and totally
disabled. Recovery ofassistance provided to individuals underage
sixty-five in a nursing facility or other medical institution under
clause (a) shall be limited to assistance provided on or after
March twenty-second nineteen ninety-one.

808
809
810
811
812
813
814
815
816
817
818
819
820
821 The division is authorized to solicit and collect contributions

from relatives of any individual who is a patient in a long-term
care institution and who is an applicant for or recipient of medical
assistance under this chapter.

822
823
824
825 The division is authorized to establish contribution programs

that shall entail mandatory or voluntary contributions; provided,
however, that under a program of mandatory contributions, no
contribution greater than two percent of the total medical assis-
tance payment made annually by the department to the long-term
care institution on behalf of said patient shall be required;
provided, further, that no contributions shall be required of any
person who is a member of a household with an income that is
less than three hundred percent of the federal poverty standard;
and provided, further, that for this purpose income shall be
determined after any expenditures required by this chapter. The
division may also solicit and collect voluntary contributions from
any member of the general public who wishes to make such a
contribution. For the purposes of this section, “relatives” of such
individual shall mean his or her spouse, his or her children by
blood, marriage, or adoption, his or her grandchildren who have
reached the age of twenty-one; or, where such individual is a minor
in a long-term care institution, his or her parents and grandparents
by blood or adoption.

826
827
828
829
830
831
832
833
834
835
836
837
838
839
840
841
842
843

The division shall send to the relatives of such individual, at
least annually, an itemized list of all payments made by the

844
845
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medical assistance program on behalf of said individual, together
with, in the case of a voluntary program, a request for voluntary
contributions or, in the case of a mandatory program, a bill for
two percent of such total charges which shall be the obligation
of the relative to pay to the division. The division is authorized
to request of all said individuals a listing of relatives and other
pertinent information, and to promulgate regulations for the
administration of the contributions programs. The division shall
issue to each person who makes a contribution under this section
a receipt for the contribution.

846
847
848
849
850
851
852
853
854
855

The making of such contributions by relatives of an applicant
for or recipient of medical assistance shall not be a precondition
of or requirement for obtaining or maintaining eligibility for
medical assistance under this chapter, nor shall any such contri-
butions be considered income or resources available to an appli-
cant for or recipient of medical assistance if such contributions
are made by an individual who is not a responsible relative as
defined by the provisions of Title XIX of the Social Security Act
as amended and the regulations promulgated thereunder.

856
857
858
859
860
861
862
863
864

Contributions made pursuant to the provisions of this section
shall be deposited in the Long-Term Care Trust Fund established
pursuant to section thirty-two A.

865
866
867

[From and after June 30, 1995, this section reads as follows:]868
There shall be no adjustment or recovery of medical assistance

correctly paid except (a) from the estate of an individual who was
an inpatient in a nursing facility or other medical institution when
he or she received such assistance, or (b) from the estate of an
individual who was sixty-five years of age or older when he or
she received such assistance; provided, however, that in the case
of an individual under clause (a) or (b), the adjustment or recov-
ery may be made only after the death of the surviving spouse,
if any, and only at a time when he or she has no surviving
child who is under age twenty-one or is blind or permanently
and totally disabled.

869
870
871
872
873
874
875
876
877
878
879
880 Section 32. (a) Notwithstanding any provision of law to the

contrary, a petition for admission to probate of a decedent’s will
or for administration of a decedent’s estate shall include a sworn
statement that copies of said petition and death certificate have
been sent to the division by certified mail. Within thirty days of
a request by the division, an executor or administrator shall

881
882
883
884
885
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complete and send to the division by certified mail a form
prescribed by the division and provide such further information
as the division may require.

886
887
888

In the event a petitioner fails to send copies of the petition and
death certificate to the division and the decedent received medical
assistance; (1) when age sixty-five or older; or (2) at any time on
or after March 22, 1991, regardless of age, while an inpatient in
a nursing facility or other medical institution, any person receiving
a distribution of assets from the decedent’s estate shall be liable
to the division to the extent of such distribution.

889
890
891
892
893
894
895

(b) The division may present claims against a decedent’s estate
as follows:

896
897

(1) the division may within four months after approval of the
official bond of the executor or administrator file a written
statement of the amount claimed under section thirty-one of this
chapter with the registry of probate where the petition was filed
and deliver or mail a copy thereof to the executor or adminis-
trator. The claim shall be deemed presented upon the filing of the
claim in the registry of probate; or

898
899
900
901
902
903
904

(2) the division may within one year after the date of the death
of the decedent commence an action under the provisions of
section nine of chapter one hundred and ninety-seven.

905
906
907

As to claims presented by written statement as provided in
subparagraph (1) an executor or administrator may mail a notice
to the division stating that a claim has been disallowed in whole
or in part. Failure of the executor or administrator to mail a notice
of disallowance to the division within sixty days after presentation
of the claims shall be deemed an allowance. If, after a decision
disallowing a claim, the executor or administrator changes such
decision, he or she shall notify the division in writing of such
change. In the event of a disallowance in whole or in part, the
division may commence an action against the executor or admin-
istrator in a court of competent jurisdiction within sixty days after
receipt of said notice of disallowance.

908
909
910
911
912
913
914
915
916
917
918
919

A judgment in a proceeding in any court against an executor
or administrator to enforce a claim by the division against a
decedent’s estate shall be an allowance of the claim.

920
921
922

(c) Unless otherwise provided in any judgment entered against
the executor or administrator, claims allowed pursuant to this

923
924
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section shall bear interest at the rate provided under section six B
of chapter two hundred thirty-one for the period commencing four
months plus sixty days after approval of the official bond of the
executor or administrator.

925
926
927
928

By petition filed in the probate court, the division, if its claim
has been allowed as provided herein but not paid, may seek an
order directing the executor or administrator to pay the claim to
the extent that funds are available for payment and for such other
relief as may be required.

929
930
931
932
933

(d) Notice of a petition by an executor or administrator for a
license to sell real estate shall be given to the division in any estate
where:

934
935
936

(1) The division has filed a written statement of claim with the
registry of probate as provided in subsection (b); or

937
938

(2) The division has filed with the registry of probate a notice,
as prescribed under subsection (a) of section nine of chapter one
hundred ninety-seven, that an action has been commenced.

939
940
941
942 (e) In all cases where: (1) the division determines it may have

a claim against a decedent’s estate; (2) a petition for administration
of the decedent’s estate or for admission to probate of the
decedent’s will has not been filed; and (3) more than one year has
passed from the decedent’s date of death, the division is hereby
authorized to designate a public administrator to be appointed
and to serve pursuant to chapter one hundred ninety-four. Said
designation by the division shall include astatement of the amount
claimed. This provision shall apply to all estates in which no
petition for administration of the decedent’s estate or for
admission to probate of the decedent’s will has been filed as of
the effective date of this section, regardless of the decedent’s date
of death.

943
944
945
946
947
948
949
950
951
952
953
954
955 Section 32A. There is hereby established on the books of the

commonwealth a Long-Term Care Trust Fund to which shall be
deposited all contributions collected by the division pursuant to
section thirty-one. All interest earned on the amount in said trust
fund shall be deposited or retained in said trust fund.

956
957
958
959
960 Amounts from this trust fund may be expended, subject to

appropriation, on care for recipients of long-term care benefits
under this chapter or for services otherwise authorized pursuant
to this chapter.

961
962
963
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Section 33. Notwithstanding the provisions of sections thirty-
one and thirty-two, a person receiving medical assistance who has
obtained long term care insurance and whose coverage meets
the requirements of 211 C.M.R. 65.00 shall not be liable for the
payment of medical assistance correctly paid to or on such
person’s behalf. No mandatory contributions shall be required
from such person’s relatives pursuant to section thirty-one and
no claims may be made by the division pursuant to sections thirty-
one and thirty-two against such person’s estate on account of
assistance correctly paid.

964
965
966
967
968
969
970
971
972
973

Section 34. No lien or encumbrance of any kind except as may
be permitted by the Secretary, shall be required from or imposed
against the property of any individual prior to his death because
of Medicaid benefits paid or to be paid on his behalf except
pursuant to the judgment of a court on account of benefits
incorrectly paid on behalf of a Medicaid recipient.

974
975
976
977
978
979
980 The division shall not be required to pay a recording fee for

filing a notice of lien or encumbrance or a release or discharge
of a lien or encumbrance under this section.

981
982

Section 35. No claim for medical care or services provided for
under this chapter shall be reimbursed if any health insurance
company, non-profit hospital service corporation, medical service
corporation, or other health insurer is liable for such claim under
the terms of a group or individual policy providing coverage for
such claim to a person eligible for assistance under this chapter.
The division shall establish procedures to ensure that no such
unauthorized claims are paid, including the soliciting of infor-
mation regarding alternative health coverage from all applicants
and recipients.

983
984
985
986
987
988
989
990
991
992

Notwithstanding the provisions of any general or special law
to the contrary, chronic hospitals and skilled nursing facilities
shall seek certification for Title XVIII of the Social Security Act
for those services reimbursed under Title XVIII of the Social
Security Act.

993
994
995
996
997

Notwithstanding any law to the contrary, all health insurers
governed by chapters one hundred and seventy-five, one hundred
and seventy-six A, one hundred and seventy-six B, one hundred
and seventy-six C, one hundred and seventy-six E, one hundred
and seventy-six F, and one hundred and seventy-six G, shall

998
999

1000
1001
1002
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provide information to the division which is necessary to carry
out the purposes of this section, including the names and addresses
of their policyholders or subscribers.

1003
1004
1005

Section 36. Participation in the medical assistance programs
established under this chapter shall be limited to providers of
services who have not been convicted of larceny or fraud or any
other crime in connection with such services, or the billing therefor
and who:

1006
1007
1008
1009
1010

(1) indicate their intention to the division to so participate;1011
(2) present evidence, satisfactory to the division, of their

qualifications to provide such services;
1012
1013

(3) agree to accept, as payment in full, the amounts paid in
accordance with the fee schedules provided for under this chapter;

1014
1015

(4) agree to comply with all laws, rules and regulations
governing the operation of the programs;

1016
1017

(5) participation in the programs as a skilled nursing and/or
intermediate care facility shall be limited to providers who agree
to be responsible for all overpayments owed to the division,
including, in the case of transfer of ownership, the overpayments
of any and all previous owners.

1018
1019
1020
1021
1022

Section 37. The division shall distribute to all providers a copy
of the rules, regulations, standards, and laws governing the
medical assistance programs established by this chapter and shall
establish administrative sanctions against providers, including,
but not limited to, administrative fines, and, suspension or
termination from the programs, for any violations of said rules,
regulations, standards or laws. The division shall notify the proper
professional society and licensing agency of any such violations.

1023
1024
1025
1026
1027
1028
1029
1030

Section 38. Providers shall submit to the division a bill for
goods sold and services rendered not later than ninety days after
the goods are sold or the services rendered, and the division shall
verify no less than ten percent of said bills with the recipient of
said goods or services. The division shall require that the provider
maintain proof, subject to audit, of theactual delivery to recipients
of services and goods for which bills are submitted. The division
shall verify the accuracy of bills submitted under this section
through the application of statistical sampling methods.

1031
1032
1033
1034
1035
1036
1037
1038
1039

Said bills shall be signed under the penalties of perjury;
provided, however, that an institution, as defined in clause (c) of

1040
1041
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section eight, may, in lieu of this requirement, agree in writing
with the commissioner that its books and records will be available
for inspection at all reasonable times by the division with respect
to services rendered under the medical assistance programs
administered by the division. The division may establish regula-
tions which provide exceptions to the ninety day billing limitation,
Said regulations shall not permit payment of such bills submitted
more than one year after the last day of the month in which the
goods are sold or the services are provided.

1042
1043
1044
1045
1046
1047
1048
1049
1050

The division may also promulgate regulations which establish
procedures for providers to appeal erroneous denials by the
division of a provider’s claim for payment under this chapter. Such
procedures may: (1) provide for disposition of such appeal by a
board comprised of division personnel with expertise in claims
processing; (2) provide for summary disposition of such appeal
based on a review of written submissions; and (3) require that
such appeals be filed with the division within thirty days, or some
other time period specified by the division, after the date that the
division notifies the provider of the final denial of the claim for
payment. The provider’s right to payment under this chapter shall
be extinguished if the provider fails to file an appeal within the
time prescribed by the division.

1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063

When the division has reason to believe that a provider has
received payment to which he is not entitled, the division shall
notify the provider of the facts on which it bases its belief,
identifying the amount believed to have been overpaid and the
reasons therefor, and shall accord the provider a reasonable
opportunity to submit additional data and argument to support
the provider’s claim for reimbursement. After consideration and
review of any such information submitted by the provider, the
division shall make a final determination. Any amount
determined to have been overpaid shall be recoverable under the
provisions of this section unless the provider files a timely claim
for an adjudicatory hearing raising a material dispute of fact or
law. In such adjudicatory hearing, the burden shall be on the
provider to demonstrate his entitlement to the payments denied
by the division. After such hearing, the commissioner shall notify
the provider of his decision with reasons therefor. The decision
of the commissioner shall be final and is enforceable under this
section unless stayed pursuant to a court order; provided,

1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
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however, that the division has given written notice of the entry
and filing provisions of this section to the provider prior to any
notification from the division that it has reason to believe that
the provider has received a payment to which he is not entitled.
Said written notice shall state that the entry and filing provisions
of this section are applicable only to those claims for which the
division notifies the provider, subsequent to the date of said
written notice, that payments are in dispute.

1082
1083
1084
1085
1086
1087
1088
1089

If the division’s determination, or an administrative review
thereof, has become final and the amount overpaid remains
unpaid in full or in part, the commissioner may file with the clerk
of the municipal court of the city of Boston, or in the district court
in the judicial district where the provider has his principal place
of business, a certificate or a copy thereof under official seal,
stating; the name and address of the provider, the amount owed
to the commonwealth as overpayment and in default, that the time
in which administrative or judicial review is permitted has expired
without appeal having been taken, or, if a claim has been filed
under section fourteen of chapter thirty A, that the division’s
determination has not been stayed. Upon such filing of a certif-
icate stating said information, such clerk shall assign a civil docket
number to such certificate and enter judgment thereon in the civil
docket as in a civil action. Such entry shall include the name of
the provider identified in the certificate, the amount of such
overpayment in default, and so the date such certificate is filed.
Such certificate shall be enforceable in the same manner and to
the same extent as a judgment entered by a court of competent
jurisdiction; provided, however, that the rules of court governing
procedures in civil cases after the entry of judgment shall not apply
to certificates entered as judgments as provided herein.
Retroactive rate adjustments made to the rates of institutional
providers pursuant to section thirty-two of chapter six A shall not
be subject to the filing and entry dispositions of this section.

1090
109!
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
mi
1112
1113
1114
1115 No physician shall submit a claim for goods or services rendered

if said physician is a salaried employee of a hospital and the
hospital submits a claim for such goods or services.

1116
1117
1118 Section 39. Any person or institution which knowingly makes

a false representation or, contrary to a legal duty to do so,
knowingly fails to disclose any material fact to the division or its
agents affecting eligibility or level of benefits for the purpose of

1119
1120
1121
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1
I
I
1
I
I
I
1
I

1
I

122 causing any person, including the person making such
representations, to be supported in whole or in part by the
commonwealth, or for the purpose of procuring a payment under
any medical assistance program administered by the division, shall
be punished by a fine of not less than two hundred nor more than
five hundred dollars or by imprisonment for not more than one
year.

123
124
125
126
127
128
129 Nothing in this section shall be construed as preventing the insti-

tution of criminal proceedings for the violation of any other law
of the commonwealth.

130
131

Section 40. Any person who furnishes items or services for
which payment may be made under this chapter,
who: (1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any appli-
cation for any benefit or payment under this chapter;
or (2) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact for use in deter-
mining rights to such benefit or payment; or (3) having knowledge
of the occurrence of any event affecting his or her initial or
continued right to any such benefit or payment, or the benefit of
any other individual in whose behalf he or she has applied for
or is receiving such benefit or payment, conceals or fails to disclose
such an event with an intent fraudulently to secure such benefit
or payment either in a greater amount or quantity than is due or
whenno such benefit or payment is authorized; or (4) having made
application to receive any such benefit or payment for the use and
benefit of another and having received it, knowingly and willfully
converts such benefits or payment other than for the use and
benefit of such person, shall be punished by a fine of not more
than ten thousand dollars, or by imprisonment in the state prison
for not more than five years or in a jail or house of correction
for not more than two and one-half years, or by both such fine

132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154 and imprisonment

Any person who does not furnish items of services for which
payment may be made under this chapter, who violates any of
the provisions of clauses (I) to (4), inclusive, shall be punished
by imprisonment in a jail or house of correction for not more than
two and one-half years or by a fine of not more than five thousand
dollars or by both such fine and imprisonment.

155
156
157
158
159
160
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Section 41. Whoever solicits or receives any remuneration,
including any bribe or rebate, directly or indirectly, overtly or
covertly, in cash or in kind in return for purchasing, leasing,
ordering or arranging for or recommending purchasing, leasing,
or ordering any good, facility, service, or item for which payment
may be made in whole or in part under this chapter, or whoever
offers or pays any remuneration, including any bribe or rebate,
directly or indirectly, overtly or covertly, in cash or in kind to
induce such person to purchase, lease, order, or arrange for or
recommend purchasing, leasing, or ordering any good, facility,
service, or item for which payment may be made in whole or in
part under this chapter shall be punished by a fine of not more
than ten thousand dollars, or by imprisonment in the state prison
for not more than five years or in a jail or house of correction
for not more than and one-half years, or by both such fine
and imprisonment.

1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174
1175
1176

This section shall not apply to a discount or other reduction
in price obtained by a provider of services or other entity under
this chapter if the reduction in price is properly disclosed and
appropriately reflected in the costs claimed or charges made by
the provider or entity under this chapter or to any amount paid
by an employer to an employee, who has a bona fide employment
relationship with such employer, for employment in the provision
of covered items or services.

1177
1178
1179
1180
1181
1182
1183
1184

Section 42. Whoever knowingly and willfully charges for any
service provided to a patient under this chapter, money or other
consideration at a rate in excess of the rates established in
accordance with this chapter, shall be punished by a fine of not
more than ten thousand dollars, or by imprisonment in the state
prison for not more than five years or in a jail or house of
correction for not more than two and one-half years, or by both
such fine and imprisonment.

1185
1186
1187
1188
1189
1190
1191
1192
1193 Section 43. Whoever knowingly and willfully charges, solicits,

accepts or receives, in addition to any amount otherwise required
to be paid under this chapter, any gift, money, donation, or other
consideration as a precondition or guarantee of admitting a
recipient of services under this chapter whether or not presently
certified or otherwise lawfully approved for long term care, to a
hospital or nursing facility or to expedite the admission of such

1194
1195
1196
1197
1198
1199
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recipient or as a requirement for such recipient’s continued stay
in such a facility shall be punished by a fine of not more than
ten thousand dollars or by imprisonment in the state prison for
not more than five years or in a jail or house of correction for
not more than two and one-half years or by both such fine and
imprisonment.

1200
1201
1202
1203
1204
1205

Section 44, If any person violates the provisions of this
chapter, the attorney general or a district attorney may bring a
civil action, either in lieu of or in addition to a criminal
prosecution, and recover three times the amount of damages
sustained including the costs of investigation and litigation. No
action shall be brought under this section more than six years after
it accrues.

1206
1207
1208
1209
1210
1211
1212

Section 45. Any action brought under this chapter may be filed
in the district or superior courts of Suffolk county.

1213
1214

Section 46. The remedies in sections thirty-nine to forty-five,
inclusive, are in addition to and do not supersede any other
available remedies.

1215
1216
1217
1218 Section 46A. Any provider procuring a payment under any

medical assistance program administered by the division who
violates any of the provisions of sections thirty-nine to forty-six,
inclusive, shall be ineligible to participate further in the program
for a period of three years next subsequent to the date of
conviction for said violation; provided, however, that a vendor
shall not be considered in violation of said sections thirty-nine to
forty-six, inclusive, upon submission of proof, to the satisfaction
of the commissioner, that such violation was due solely to a
clerical or administrative error.

1219
1220
1221
1222
1223
1224
1225
1226
1227

Section 47. Any applicant for or recipient of medical assis-
tance, or the legal representative of such applicant or recipient,
aggrieved by the failure of the division to grant medical assistance
or by the failure of the division to approve or reject an application
within the time limits established by section twenty-one or by the
withdrawal of such assistance shall have a right to a hearing, after
due notice, upon appeal to the division in the manner and form
prescribed by the division; provided, however, such appeal is
received by the division within thirty days after official notice of
the action taken by the division has been received by the appli-
cant or recipient. Such hearing shall be conducted by the commis-

1228
1229
1230
1231
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sioner of medical assistance or a referee designated by the commis-
sioner within the board of hearings established under section
forty-eight. The commissioner or the designated referee is hereby
empowered to subpoena witnesses, administer oaths, take
testimony and secure the production of such books, papers,
records and documents as may be relevant to such hearings. The
decision of the commissioner, or of the designated referee, shall
be the decision of the division. Such appeals, hearings, and
decisions shall be subject to the provisions of section forty-eight.

1239
1240
1241
1242
1243
1244
1245
1246
1247

The division may make such additional investigation as it may
deem necessary and shall make such decision as to the granting
of medical assistance and the amount of such assistance to be
granted as in its opinion is justified and in conformity with the
provisions of this chapter. Applicants or recipients affected by
such decisions of the division shall, upon request, be given
reasonable notice and opportunity for a hearing as provided under
this section. The provisions relating to the conduct of hearings
and decisions thereon made, as provided in this section, shall be
equally applicable in all cases wherein the division acts upon its
own motion.

1248
1249
1250
1251
1252
1253
1254
1255
1256
1257
1258
1259 The commissioner, or the referee designated by the commis-

sioner, shall render and issue his or her decision within ninety days
after the date of the filing of the appeal by the aggrieved appli-
cant, or legal representative of an applicant. The commissioner,
but not his or her designee, may for good cause shown, direct the
director of the board of hearings to conduct a rehearing of the
appeal. An order for such rehearing shall not be construed as
indicating or implying any position by the commissioner on the
merits of the appeal. The director shall send seven days’ written
notice to all parties, including the date, time and place of such
rehearing, which shall be held at a location convenient to the
person appealing, and after such rehearing the director may, not
later than thirty days after the order for such rehearing, issue a
superseding decision.

1260
1261
1262
1263
1264

! 265
1266
1267
1268
1269
1270
1271
1272
1273 Section 48. There shall be within the division a board of

hearings for the purpose of holding the hearings referred to herein
and rendering decisions. Said board shall be under the supervision
of a director appointed by the commissioner and shall be
independent of all other subdivisions and personnel of the
division.

1274
1275
1276
1277
1278
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Any person aggrieved by the failure of the division to render
adequate medical assistance under any program of medical assis-
tance administered by the division or to approve or reject an appli-
cation for medical assistance thereunder within forty-five days
after receiving such application, or aggrieved by the withdrawal
of such assistance, or by coercive or otherwise improper conduct
on the part of his or her social worker, shall have a right to a
hearing, after due notice, upon appeal to the commissioner.

1279
1280
1281
1282
1283
1284
1285
1286

A hearing held pursuant to this section shall be conducted by
a referee designated by the director at a location convenient to
the person appealing and shall be conducted as an adjudicatory
proceeding under chapter thirty A. The director of the board of
hearings shall be responsible for the fair and efficient operation
of the board in conformity with state and federal laws and regu-
lations and for the training of referees, scheduling of hearings and
the compilation of decisions. Neither the director nor any other
employee of the division shall review, interfere with, change or
attempt to influence any hearing decision by a referee. A referee
may subpoena witnesses, administer oaths, take testimony and
secure the production of such books, papers, records and
documents as may be relevant to such hearing. The person
appealing shall have the opportunity to confront and cross-
examine all adverse witnesses and to question or refute any
testimony, evidence, materials, or legal arguments. The referee
shall base his or her decision solely on the testimony, evidence,
materials and legal rules adduced at the hearing. The referee may
reopen a hearing for the purpose of considering further testimony,
evidence, materials or legal rules before rendering his or her
decision and shall, if he or she reopens the hearing, send seven
days’ written notice to all parties of the reopening and the reasons
therefor, including the date, time and place of the resumed
hearing, which shall be held at a location convenient to the person
appealing. The decision of the referee shall be the decision of the
division.

1287
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1301
1302

! 303
1304
1305
1306
1307
1308
1309
1310
1311
1312

A referee shall render and issue a decision within ninety days
after the date of the filing of the aggrieved person’s appeal, except
that when an aggrieved person appeals the rejection of his or her
application for medical assistance, or the failure to act on said
application, or the failure of the division to render emergency

1313
1314
1315
316

1317
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medical assistance, the referee shall render and issue a decision
within forty-five days after the date of filing of said appeal. The
decision of the division shall be subject to review in accordance
with the provisions of chapter thirty A.

1318
1319
1320
1321

When a hearing is requested because of termination or
reduction of assistance, involving an issue of fact, or of judgment
relating to the individual case, between the agency and the
appellant, assistance will be continued during the period of the
appeal and through the end of the month in which the final
decision on the hearing is reached. If assistance has been
terminated prior to timely request for fair hearing, assistance will
be reinstated.

1322
1323
1324
1325
1326
1327
1328
1329

Section 49. The use or disclosure of information concerning
applicants and recipients shall be limited to purposes directly
connected with the Administration of the medical assistance
programs established under this chapter and the names of appli-
cants and recipients shall not be published.

1330
1331
1332
1333
1334
1335 Section 50. To the extent feasible the division may contract

with one or more federal agencies or corporations authorized to
do business in the commonwealth, including nonprofit hospital
and medical service corporations, to carry out the necessary
administrative functions of the medical assistance programs
established under this chapter. The division may contract for the
underwriting of all or any part of such medical assistance
programs with such corporation.

! 336
1337
1338
1339
1340
1341
1342

Section 51. The division, in cooperation with the department
of public health and in accordance with the regulations of the
secretary, shall establish processes of utilization review for care
or services for which medical assistance is available under this
chapter.

1343
1344
1345
1346
1347

The division shall establish data processing and collection
procedures which will: (1) monitor eligibility of recip-
ients; (2) assure thatproviders are neither paid twice for the same
care or service nor paid in amounts in excess of fee schedules or
other applicable limits; and (3) provide the statistical data
necessary for effective utilization review.

1348
1349
1350
1351
1352
1353
1354 A medical professional employee of the division, or person

providing medical professional counsel or services to the division
on a voluntary or paid basis or an employee of a division

1355
1356
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subcontractor, shall not be liable in a civil action for damages
arising out of any act, omission, proceeding or undertaking in the
performance, in good-faith, of duties or responsibilities relative
to any utilization review authorized or established by this chapter
or by regulations promulgated by the secretary.

1357
1358
1359
1360
1361

Section 52. The division, in cooperation with the department
of public health, shall establish and maintain standards and
conditions of participation for providers of all medical care and
services for which medical assistance is available under this
chapter.

1362
1363
1364
1365
1366

The department of public health, in cooperation with the
division shall: (1) plan for and stimulate the development of new
medical resources and the expansion of existing
resources; (2) stimulate and assist providers of health care and
services to develop new and improved methods of delivery of
services and payment for services; and (3) expand and increase
the services of the department of public health to extend and
improve, as far as is practicable, the availability and accessibility
of the care and services for which medical assistance is available
under this chapter to all recipients of medical assistance, and the
coordination of these services in such manner that the best
interests of the recipients are served.

1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378

SECTION 18. The first paragraph of Section 46A of chap-
ter 152, as appearing in the 1990 Official Edition, is hereby
amended by inserting after the word or, in line 20, the following
words: the division of medical assistance under.

i
9

3
4

1 SECTION 19. The first paragraph of Section 46A of chap-
-2 ter 152, as so appearing, is hereby further amended by inserting
3 after the word welfare, in line 22, the following words: - and the
4 division of medical assistance.

1 SECTION 20. The first paragraph of Section 46A of chap-
-2 ter 152, as so appearing, is hereby further amended by inserting
3 after the word welfare, in line 28, the following words: - the
4 division of medical assistance.

1 SECTION 21. The first paragraph of Section 46A of chap-
-2 ter 152, as so appearing, is hereby further amended by deleting
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3 after the word corporations, in line 33, the word “or”, and
4 inserting after the word welfare, in line 33, the following words:
5 or the division of medical assistance.

1 SECTION 22. The second paragraph of Section 46A of
2 chapter 152, as so appearing, is hereby amended by inserting at
3 the end of the first sentence, the following words: provided that
4 if the amount of the award or lump sum is insufficient to satisfy
5 in full any competing claims of both the department of public
6 welfare and the division of medical assistance, the department and
7 the division each shall be entitled to its respective pro rata share
8 of such award or lump sum.

1 SECTION 23. Section 47 of chapter 152 of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting after the words eighteen, and in line 6, the words; the
4 division of medical assistance under.

1 SECTION 24. Section 47 of chapter 152, as so appearing, is
2 hereby further amended by deleting the word “and”in line 11, and
3 inserting after the word welfare in line 12, the words; - and the
4 division of medical assistance.

1 SECTION 25. Section 7 of chapter 193 of the General Laws,
2 as most recently amended by section 523 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “department of public welfare pursuant to subsection (e) of
5 section sixteen A” and inserting in place thereof the following
6 words: division of medical assistance pursuant to subsec-
-7 tion (e) of section thirty-two.

1 SECTION 26. Section 4of chapter 194 of the General Laws,
2 as most recently amended by section 524 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “department of public welfare pursuant to subsection (e) of
5 section sixteen A” and inserting in place thereof the following
6 words: division of medical assistance pursuant to subsec-
-7 tion (e) of section thirty-two.
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1 SECTION 27. Section 6 of chapter 194 of the General Laws,
2 as most recently amended by section 525 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “department of public welfare pursuant to subsection (e) of
5 section sixteen A” and inserting in place thereof the words: -

6 division of medical assistance pursuant to subsection (e) of
7 section thirty-two.

1 SECTION 28. Section 16 of chapter 195 of the General Laws,
2 as most recently amended by section 526 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “department of public welfare” and inserting in place thereof the
5 words: - - division of medical assistance.

1 SECTION 29. Section 16 of chapter 195 of the Genernl Laws,
2 as most recently amended by section 526 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “section sixteen A” and inserting in place thereof the words:
5 section thirty-two.

1 SECTION 30. Section 16A of chapter 195 of the General
2 Laws, as most recently amended by section 527 of chapter 133 of
3 the acts of 1992, is hereby further amended by striking the words
4 “department of public welfare” and inserting in place thereof the
5 words: division of medical assistance.

1 SECTION 31. Section 16A of chapter 195 of the General
2 Laws, as most recently amended by section 527 of chapter 133 of
3 the acts of 1992, is hereby further amended by striking the words
4 “section 16A” and inserting in place thereof the words: section
5 thirty-two.

1 SECTION 32. Section 1 of chapter 198 of the General Laws,
2 as most recently amended by section 528 of chapter 133 of the
3 acts of 1992, is hereby further amended by striking the words
4 “department of public welfare” and inserting in place thereof the
5 words: division of medical assistance.

1 SECTION 33. The secretary of health and human services
2 shall appoint a commissioner for medical assistance immediately
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3 following the effective date of this Act. Effective upon the
4 approval of his or her appointment by the governor, said commis-
-5 sioner shall have all powers necessary to prepare for the orderly
6 and timely implementation of this act, including the power to sign
7 contracts for services and, subject to appropriation or the transfer
8 of funds under section 34 of this Act, to employ staff and sign
9 leases.

1 SECTION 34. Notwithstanding section twenty-two of chapter
2 twenty-nine of the General Laws or any other law to the contrary,
3 funds appropriated to the department of public welfare for expen-
-4 ditures related solely to medical assistance or administration of
5 medical assistance programs shall be transferred to the division
6 of medical assistance.
7 Notwithstanding section twenty-two of chapter twenty-nine of
8 the General Laws or any other law to the contrary, the commis-
-9 sioner of public welfare and the commissioner of medical assis-

-10 tance shall reasonably and equitably apportion to the department
11 and the division those funds appropriated to the department of
12 public welfare for expenditures related both to medical assistance
13 and public welfare financial assistance and the administration of
14 said programs.
15 All questions regarding the identification, apportionment, and
16 the times for the transfer of such funds shall be determined by
17 the secretary of health and human services or his designee.
18 Notwithstanding section twenty-two of chapter twenty-nine of the
19 General Laws or any other law to the contrary, such transfers shall
20 be made at such times as are consistent with the provisions of
21 section 40 of this Act.

1 SECTION 35. The commissioner of public welfare shall
2 transfer to the division of medical assistance all books, papers,
3 records, documents, equipment, land, interests in land, buildings,
4 facilities, and other property, both personal and real which,
5 immediately prior to the times set by section 40 of this Act for
6 the implementation of this act, are in the custody of the
7 department of public welfare, and relate solely to or are
8 maintained for purposes related to medical assistance; provided,
9 that all such property held in trust shall continue to be held in

10 trust by the division of medical assistance.
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11 The commissioner of public welfare and the commissioner of
12 medical assistance shall reasonably and equitably apportion to the
13 department and the division the rights to and responsibilities for
14 those books, papers, records, documents, equipment, land,
15 interest in land, buildings, facilities, and other property, both
16 personal and real which, immediately prior to the times set by
17 section 40 of this Act for the implementation of this act, are in
18 the custody of the department of public welfare and relate to or
19 are maintained for purposes related both to medical assistance and
20 public welfare financial assistance; provided, that all such
21 property held in trust shall continue to be held in trust by the
22 department or the division.
23 All questions regarding the identification of such property, the
24 apportionment of rights to and responsibilities for such property,
25 and the times for the transfer ofsuch property shall be determined
26 by the secretary of health and human services or his designee. Such
27 transfers shall be made at such times as are consistent with the
28 provisions of section 40 of this Act.

1 SECTION 36. All employees of the department of public
2 welfare who, on January 1, 1993, performed functions related
3 solely to medical assistance regardless of to which division within
4 the department of public welfare any such employee was allocated
5 on that date, shall be transferred to the division of medical assis-
-6 tance. All employee positions which, on January 1, 1993
7 regardless of whether such positions were filled, were designated
8 for functions related solely to medical assistance, regardless of to
9 which division within the department of public welfare any such

10 position was allocated on that date, also shall be transferred to
11 the division of medical assistance.
12 The commissioner of public welfare and the commissioner of
13 medical assistance shall reasonably and equitably apportion to the
14 department and the division those employees of the department
15 of public welfare who, on January 1, 1993, performed functions
16 related both to medical assistance and public welfare financial
17 assistance regardless of to which division within the department
18 of public welfare any such employee was allocated on that date.
19 The commissioner of public welfare and the commissioner of
20 medical assistance also shall reasonably and equitably apportion
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21 to the department and the division those employee positions
22 which, on January 1, 1993 regardless of whether such positions
23 were filled, were designated for functions related both to medical
24 assistance and public welfare financial assistance regardless of to
25 which division within the department of public welfare any such
26 position was allocated on that date.
27 All questions regarding the identification of such employees and
28 employee positions, the apportionment of such employees and
29 employee positions, and the times for the transfer of such
30 employees and employee positions shall be determined by the
31 secretary of health and human services or his designee. Such
32 transfers shall be made at such times as are consistent with the
33 provisions of section 40 of this Act.

1 SECTION 37. All employees of the department of public
2 welfare who are allocated to the division of medical assistance
3 pursuant to section 36 of this Act, shall be transferred to the
4 division of medical assistance without impairment of civil service
5 status, without interruption of service within the meaning of
6 chapter thirty-one of the General Laws, without impairment of
7 seniority, retirement or other rights of employees, without
8 reduction in compensation or salary grade, and without change
9 in union representation, notwithstanding any change in title or

10 duties resulting from such transfer. Nothing in this section shall
11 be construed to confer upon any employee any right not held
12 immediately prior to the date of such transfer, or to prohibit any
13 reduction of salary or grade, transfer, reassignment, suspension,
14 discharge, layoff or abolition of position not prohibited prior to
15 such date.

1 SECTION 38. All duly existing contracts, leases, and obli-
-2 gations of the department of public welfare which relate solely
3 to medical assistance and which are in force immediately prior
4 to the time set by section 40 of this Act for the implementation
5 of this act, shall thereafter be performed by the division of medical
6 assistance. This paragraph shall not affect any renewal provision
7 or option to renew contained in any such lease in existence on
8 the date of such transfer.
9 The commissioner of public welfare and the commissioner of

10 medical assistance shall reasonably and equitably determine
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11 which agency appropriately shall perform those duly existing
12 contracts, leases, and obligations of the department of public
13 welfare which relate both to medical assistance and public welfare
14 financial assistance and which are in force immediately prior to
15 the time set by section 40 of this Act for the implementation of
16 this act. This paragraph shall not affect any renewal provision or
17 option to renew contained in any such lease in existence on the
18 date of any transfer resulting from operation of this paragraph.
19 All questions regarding the identification of such contracts,
20 leases and obligations, the responsibility for such contracts, leases
21 and obligations and the times for the transfer of such contracts,
22 leases and obligations to the division of medical assistance shall
23 be determined by the secretary of health and human services or
24 his designee. All such transfers shall take place at such times as
25 said secretary or designee shall determine to be consistent with
26 the provisions of section 40 of this Act.

1 SECTION 39. All petitions, hearings, and other proceedings
2 duly brought before or against, and all prosecutions and legal and
3 other proceedings dulybegun by, the department of public welfare
4 which relate solely to medical assistance and which are pending
5 immediately prior to the times set by section 40 of this Act for
6 the implementation of this act, shall continue unabated and
7 remain in force notwithstanding the passage of this act, and shall
8 be transferred to the division of medical assistance upon such
9 dates as are determined by the secretary of health and human

10 services or his designee to be consistent with the provisions of
11 section 40 of this Act.
12 The commissioner of public welfare and the commissioner of
13 medical assistance shall reasonably and equitably determine
14 which agency shall appropriately assume responsibility for those
15 petitions, hearings, and other proceedings duly brought before or
16 against, and all prosecutions and legal and other proceedings duly
17 begun by, the department of public welfare which relate both to
18 medical assistance and public welfare financial assistance and
19 which are pending immediately prior to the times set by section 40
20 of this Act for the implementation of this act. All such proceedings
21 shall continue unabated and remain in force notwithstanding the
22 passage of this act, and shall be transferred, if appropriate, upon
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23 such dates as are determined by the secretary of health and human
24 services or his designee to be consistent with the provisions of
25 section 40 of this Act. Any orders, rules, and regulations duly
26 made, and all licenses, permits, certificates, and approvals duly
27 granted, by the department of public welfare which arise from or
28 relate to medical assistance and which are in force immediately
29 prior to the times set by section 40 of this Act for the
30 implementation of this act, shall remain in force and effect unless
31 and until superseded, revised, rescinded, or cancelled in
32 accordance with law, by the division of medical assistance.
33 All questions regarding the identification of and responsibility
34 for such petitions, hearings, prosecutions, proceedings, orders,
35 rules, regulations, licenses, permits, certificates and approvals
36 shall be determined by the secretary of health and human services
37 or his designee.

1 SECTION 40. Implementation of this act shall commence
2 upon the date of its effect under section 41 of this Act, with a
3 transition period extending until one year from that date. The
4 commissioner of medical assistance, with the approval of the
5 secretary of health and human services, may make agreements
6 with the commissioner of public welfare for the department of
7 public welfare to carry out any of the functions included under
8 section 17 of this Act. Notwithstanding any provisions of this Act
9 to the contrary, powers and duties vested in the department of

10 public welfare or any board, council or official of such department
11 and powers and duties vested in the division of medical assistance
12 under this act shall be exercised by the department of public
13 welfare during such transition period until such time as such
14 power or duty shall be implemented and assumed by the division
15 of medical assistance.

1 SECTION 41. This Act shall take effect upon the expiration
2 of sixty calendar days following its presentation to the General
3 Court pursuant to Article LXXXVII of the Massachusetts
4 Constitution.
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