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Means, and as amended by the House, to the Senate Bill further
regulating the purchase of state services (Senate, No. 1664).
July 26, 1993.

tZtfjc Commontoealtf) of

By striking out all after the enacting clause and inserting in place
thereof the following:

1 “SECTION 1. Said chapter 7 is hereby amended by inserting
2 after section 51, as appearing in the 1990 Official Edition, the
3 following two sections:
4 Section 52. As used in sections fifty-nine to sixty-two,
5 inclusive, the following words shall have the following meanings:
6 ‘Agency’, any executive office, department, division, board,
7 commission or other office or officer in the executive branch of
8 the government of the commonwealth, the Massachusetts Bay
9 Transportation Authority, the Massachusetts Turnpike Authority

10 and the Massachusetts Port Authority or any other authority.
11 ‘Dependent’, the spouse and children of an employee if such
12 persons would qualify for dependent status under the Internal
13 Revenue Code or for whom a support order could be granted
14 under chapters two hundred and eight, two hundred and nine, or
15 two hundred and nine C.
16 ‘Regular Employee’, one who occupies a full-time equivalent
17 office or position, but not including the positions of board
18 members or commissioners who are not full-time state employees,
19 or an authorized position created by statute or under the civil
20 service law whether the incumbent holding the position is on a
21 permanent, provisional, or temporary appointment, or an excess
22 quota position and all authorized positions, other than seasonal
23 as defined in section one of chapter thirty-one and positions for
24 a period of ninety days or less.
25 ‘Privatization contract’, any agreement or combination of
26 agreements by which a non-governmental person or entity agrees
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27 with an agency to provide services, valued at one hundred
28 thousand dollars or more, which are substantially similar to and
29 in lieu of, services theretofore provided, in whole or in part, by
30 regular employees of an agency. Notwithstanding the foregoing,
31 a privatization contract shall not be interpreted to include legal
32 services, management consulting or planning, engineering, and
33 design services, or any other services valued at less than one
34 hundred thousand dollars. Nothing in this bill shall result in the
35 impairment or restriction of the existing legal rights of a resident
36 in any state facility, or private facility under state contract,
37 including services recommended or received by a resident under
38 an individual service plan, including the resident’s right to
39 challenge the propriety of the individual service plan. Any
40 subsequent agreement, including any agreement resulting from a
41 rebidding of previously privatized service, or any agreement
42 renewing or extending a privatization contract, is not a
43 privatization contract.
44 Section 53. No agency shall make any privatization contract
45 and no such contract shall be valid unless the agency, in
46 consultation with the executive office for administration and
47 finance, first complies with each of the following requirements:
48 (1) The agency shall prepare a specific written statement of the
49 services proposed to be the subject of the privatization contract,
50 including the specific quantity and standard of quality of the
51 subject services. The agency shall solicit competitive sealed bids
52 for the privatization contract based upon this statement. The day
53 designated by the agency upon which they will accept these sealed
54 bids shall be the same for any and all parties. This statement shall
55 be a public record, shall be filed in the agency and in the executive
56 office for administration and finance. The term of any
57 privatization contract shall not exceed five years. No amendment
58 to a privatization contract during its term shall have the purpose
59 or effect of avoiding any requirement of this section.
60 (2) Every such bid and contract shall include provisions for
61 the employer to pay not less than a percentage, comparable
62 to the percentage paid by the commonwealth for state employees,
63 of the costs of health insurance plans for every employee employed
64 for not less than twenty hours per week pursuant to such contract.
65 Such health insurance plans shall satisfy the requirements of the
66 fifth paragraph of section nine of chapter one hundred and
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eighteen F, and shall provide coverage to the employee and the
employee’s spouse and dependent children. Every such bid and
contract shall include provisions for the employer to pay to all
employees who will, under the proposed contract, be performing
duties substantially similar to those duties performed by regular
employees, a wage not less than the base wage rate paid to said
regular employees under any applicable collective bargaining
contract or civil service classification. Any such employee who
does not receive the health insurance benefits or the wage so
established pursuant to this subparagraph may exercise any legal
remedies or cause of action available to such employee under
the law.
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(3) Every privatization contract shall contain provisions
requiring the contractor to consider those regular employees of
the agency whose state employment is terminated because of the
privatization contract and to offer available employment to those
regular employees of the agency whose state employment is
terminated because of the privatization contract who satisfy the
hiring criteria of the contractor.
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(4) The agency shall prepare a comprehensive written estimate
of the costs of regular agency employees providing the subject
services in the most cost-efficient manner. Such estimate shall
remain confidential until the agency has received all bids for the
privatization contract, at which time the estimate shall become
a public record and shall be filed in the agency and in the executive
office for administration and finance. For the purposes of the
comprehensive written estimate, the agency shall include all direct
and indirect costs of regular agency employees providing the
subject services, including but not limited to pension, insurance,
and other employee benefit costs.
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(5) Any present agency employees may submit a bid to provide
the subject services. The agency shall consider any such employee
bid on the same basis as all other bids. An employee bid may be
made as a joint venture with other persons. Subclause (h) of clause
Twenty-sixth of section seven of chapter four shall apply with
respect to all employee bids. Sections four, five and six of chapter
two hundred and sixty-eight A shall not apply to the activities
of agency employees conducted pursuant to this subparagraph.
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(6) After soliciting and receiving bids, the agency shall publicly
designate the bidder to which it will award the contract. The
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agency shall prepare a comprehensive written analysis of the
contract cost based upon the designated bid, specifically including
the costs of transition from public to private operation, of
additional unemployment and retirement benefits, of monitoring
and otherwise administering contract performance.
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(7) The head of the agency and the commissioner of adminis-
tration shall each certify in writing, that;
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(i) he has complied with all provisions of this section and of
all other applicable laws;
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(ii) the quality of the services to be provided by the designated
bidder is likely to satisfy the quality requirements of the statement
prepared pursuant to subparagraph (1);
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(iii) the contract cost pursuant to subparagraph (6) will be less
than the estimated cost pursuant to subparagraph (4), taking into
account all comparable types of costs;
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(iv) the designated bidder and its supervisory employees while
in the employ of said designated bidder have no adjudicated
record of substantial or repeated willful noncompliance with any
relevant federal or state regulatory statute; and
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126 (v) the proposed privatization contract is in the public interest.

A copy of the certification and the privatization contract shall
be transmitted to the auditor.
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129 (8) The head of the agency and the commissioner of adminis-

tration shall submit a detailed report indicating specifically the
savings referred to in clause (iii) of subparagraph (7) and any
increase in the quality of services to be provided.
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SECTION 2. Section 274 of Chapter 110 of the Acts of 1993
is amended by inserting after the eighth paragraph the following
paragraph;

1
2
3

The division shall adopt rules and regulations governing
contracts between governmental units and social service program
providers which shall include, but not be limited to: a provision
requiring that all transactions between said providers and related
parties shall be disclosed in writing in advance to the division and
to such governmental units, either of which may prohibit the
transaction by written notice to the provider; a provision requiring
that any reductions in a rate ofreimbursement, or other payment
method, or total expenditure, shall be applied, first against
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13 expenditures on managerial personnel, including but not limited
14 to management fees, salaries, benefits and other compensation
15 paid to managers, and shall be applied, in the last instance, against
16 expenditures on direct service workers; a provision requiring that
17 any contracts for which funds expended by the commonwealth
18 thereunder reimburse or compensate said providers for the
19 amortization of mortgages for the ownership of property, whether
20 owned directly or indirectly by said provider, shall contain
21 provisions for the recoupment of said reimbursement or
22 compensation by the commonwealth in the event said property
23 is sold and may, if necessary, allow for the execution of liens to
24 ensure such recoupment; a provision requiring a complete
25 inventory of equipment purchased by said providers on behalf of
26 the commonwealth, and the return of such equipment to the
27 proper governmental unit upon the completion or termination of
28 the contract; a provision requiring that the uniform financial
29 report include a subsidiary schedule for each component cost, and
30 a related party disclosure statement from each officer, directorand
31 trustee of the said providers; provisions prohibiting any
32 subcontract or consultant contract for services from a parent
33 organization, or parent agency, at the national, state or local level;
34 a provision prohibiting the refusal to service any case or type of
35 case, or place any restrictions or limitation on services, the
36 provision of which were mutually agreed upon in the conditions
37 specified in the contract, subsequent to the finalization of such
38 contract either primary or secondary; a provision prohibiting the
39 use of state funding for investment counseling, fund-raising,
40 management consultants and other services that are not directly
41 related to the servicing of clients, patients and other persons served
42 by the provider agency. If after a hearing the division finds a
43 violation of any regulation adopted under this paragraph, the
44 division may order that the contract be terminated, or may assess
45 a civil penalty of not more than two thousand dollars or ten
46 percent of the amount payable under the contract, whichever is
47 greater, which the agency shall withhold from payments otherwise
48 due under the contract. Notwithstanding the foregoing, any
49 provider aggrieved under this paragraph may exercise any legal
50 remedies or cause of action available to such provider under law.
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51 If the division determines that a provider has committed repeated
52 willful violations of this paragraph, it may debar the provider from
53 further state contracts but such disbarment shall not be for an
54 unreasonable period of time.

1 SECTION 3. Section 5 of chapter 268 A of the General Laws,
2 as so appearing, is hereby amended by inserting after the word
3 ‘body,’in line 31, the following words: or
4 (f) a former state employee whose salary was not less than that
5 in step one of job group M-VII in the management salary schedule
6 in section forty-six Cof chapter thirty, and who becomes an officer
7 or employee of a business organization which is or was a party
8 to any privatization contract as defined in section sixty of chapter
9 seven in which contract he participated as such state employee,

10 if he becomes such officer or employee while the business
11 organization is such a party or within one year after he terminates
12 his state employment, unless before the termination of his state
13 employment the governor determines, in a writing filed with the
14 state ethics commission, that such participation did not
15 significantly affect the terms or implementation of such contract.

1 SECTION 4. Notwithstanding any general or special law to
2 the contrary, any recreational facility owned by the metropolitan
3 district commission, the department of highways or the depart-
-4 ment of environmental management shall not be sold, leased,
5 rented or otherwise disposed of unless the city or town within
6 which said recreational facility is located is given first option to
7 purchase, lease, rent or operate said recreational facility. Any such
8 transferee pursuant to this section shall maintain the premises and
9 the facilities located thereon in good order and repair without any

10 additional aid from the commonwealth, unless agreed upon at the
I 1 time of the transfer and, unless agreed upon at the time of transfer,
12 shall perform without additional aid from the commonwealth all
13 required maintenance, repairs and services relating to the facilities’
14 use and occupancy.

1 SECTION 5. Sections fifty-two and fifty-three of chapter
2 seven of the General Laws, added by section two of this act, shall
3 apply to all privatization contracts executed on or after the
4 effective date of this act.
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1 SECTION 6. Clause (1) of section five of chapter two hundred
2 and sixty-eight Aof the General Laws, inserted by section three,
3 shall apply to former state employees whose state employment
4 terminates on or after the effective date of this act.”; and by
5 striking out the title and inserting in place thereof the following
6 title; “An Act relative to the privatization of state services.”.
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