
HOUSE No. 5704
House bill No. 5680, as changed by the committee on Bills in the

Third Reading and as amended and passed to be engrossed by the
House. December 21.

In the Year One Thousand Nine Hundred and Ninety-Three

An Act relative to the provision of prescription drug benefits
BY INSURANCE CARRIERS.

1 Whereas, The deferred operation this act would tend to defeat
2 its purpose, which is to ensure the delivery of pharmaceutical
3 services to the people of the Commonwealth, therefor it is deemed
4 an emergency law, necessary for the immediate preservation of
5 the public convenience.

Be it enactedby the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 176 D of the General Laws, is hereby
2 amended by inserting after section 3A the following section:
3 Section 38. A carrier that offers insureds arestricted pharmacy
4 network shall, in soliciting, arranging, competitively bidding and
5 contracting for such a network, comply with the following
6 requirements for the purpose of promoting fair and competitive
7 bidding;
8 (1) Provide notice to eligible bidders of the carrier’s intent to
9 solicit bids for participation in a restricted pharmacy network;

10 (2) Inform eligible bidders of the date such bids will be solicited
11 at least thirty days prior to such solicitation;
12 (3) Provide eligible bidders with information on an identical,
13 equal and uniform basis, including, but not limited to, bid
14 procedure information, financial and utilization information
15 needed to make an informed competitive bid, criteria to be used
16 in awarding arestricted pharmacy network contract and proposed
17 contractual requirements for the restricted pharmacy network;
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18 (4) Provide eligible bidders with at least thirty days to prepare
19 and submit bids between the bid solicitation date and the bid
20 submission deadline; and
21 (5) Open all bids at a previously specified time which shall not
22 be more than thirty days after the bid submission deadline and
23 open all bids in a public manner, provided that certain
24 information contained in said bids may be held as confidential
25 from public review consistent withregulations promulgated by the
26 commissioner regarding the disclosure of proprietary data or
27 information submitted by any bidders.
28 A carrier shall not exclude nor favor any individual pharmacy,
29 or group or class of pharmacies in the design of a competitive bid
30 involving restricted or nonrestricted pharmacy networks in
31 compliance with the requirements of this section. An entity that
32 assists a carrier in the development or management of said design,
33 network contracts, bid specifications or the bid process, or assists
34 in the review or evaluation of said bids, or any division, subsidiary,
35 or parent corporation of such an entity, shall be prohibited from
36 bidding on such a contract.
37 A retail pharmacy registered pursuant to sections thirty-eight
38 and thirty-nine of chapter one hundred twelve, or an association
39 of such pharmacies whose purpose is to promote participation in
40 restricted pharmacy networks, which are not offered or are not
41 participating in a carrier’s restricted pharmacy network contract
42 shall nevertheless have the right to provide drug benefits to the
43 carrier’s insureds provided that such non-network pharmacies
44 reach the following agreements with the carrier:
45 (1) to accept as the carrier’s payment in full the lesser of the
46 lowest price for prescription drugs provided by a non-network
47 pharmacy to any purchaser, including government purchasers,
48 but excluding prices charged by said non-network pharmacy to
49 a purchaser with a long-standing exclusive discounted price
50 arrangement, or the lowest price required of any pharmacy in the
51 carrier’s restricted pharmacy network;
52 (2) to furnish upon the carrier’s request the lowest price for
53 prescription drugs provided by the non-network pharmacy to any
54 purchaser, including governmental purchasers, including evidence
55 that the price charged to a purchaser with said long-standing
56 exclusive discounted price arrangement does not qualify as the
57 lowest price payable by such a carrier;
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58 (3) to bill to the insured up to and not in excess of any
59 copayment, coinsurance, deductible or other amount required of
60 an insured by the carrier;
61 (4) to be reimbursed on the same methodological basis,
62 including, but not limited to capitation or other risk-sharing
63 methodology, as required of any pharmacy in the carrier’s
64 restricted pharmacy network;
65 (5) to participate in the carrier’s utilization review and quality
66 assurance programs, including utilization and drug management
67 reports as required of any pharmacy in the carrier’s restricted
68 pharmacy network;
69 (6) to provide computerized on-line eligibility determinations
70 and claims submissions as required of any pharmacy in the
71 carrier’s restricted pharmacy network;
72 (7) to participate in the carrier’s satisfaction surveys and
73 complaint resolution programs for its insureds;
74 (8) to protect the carrier’s proprietary information and an
75 insured’s confidentiality and privacy;
76 (9) to abide by the carrier’s performance standards with respect
77 to waiting times, fill rates and inventory management, including
78 formulary restrictions;
79 (10) to comply with the carrier’s claims audit provisions; and
80 (11) to certify, using audit results or accountant statements, the
81 fiscal soundness of the non-network pharmacy.
82 A carrier may waive any of the aforementioned agreements in
83 arranging for the provision of pharmaceutical drug benefits to
84 insureds through a non-network pharmacy. A carrier may impose
85 a cost-sharing charge for the use of a non-network pharmacy not
86 to exceed five percent more than the charge for using any
87 pharmacy in the carrier’s restricted pharmacy network. A carrier
88 shall not impose any agreements, terms or conditions on a
89 pharmacy or association more restrictive than required of any
90 pharmacy in the carrier’s restricted pharmacy network. The failure
91 of a non-network pharmacy to abide by the aforementioned
92 agreements may, at the option of the carrier, serve as the basis
93 for cancellation of the non-network pharmacy’s participation
94 agreement.
95 The provisions of this section shall not apply to arrangements
96 for the provision of pharmaceutical drug benefits to insureds
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97 between a carrier and a mail order pharmacy, a hospital-based
pharmacy which is not a retail pharmacy, a pharmacy maintained
by a physician group practice or clinic which is not a retail
pharmacy or a pharmacy wholly-owned by a carrier.
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100
Nothing in this section shall be construed to require or preclude

the provision of pharmacy services to insureds through arestricted
pharmacy network nor any other arrangement for the provision
of prescription drug benefits.
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For purposes of this section, the term “carrier” shall mean an
insurer operating pursuant to the provisions of chapter one
hundred and seventy-five, a hospital service corporation operating
pursuant to the provisions of chapter one hundred and seventy-
six A, a medical service corporation operating pursuant to the
provisions of chapter one hundred and seventy-six B, a health
maintenance organization operating pursuant to the provisions
of chapter one hundred and seventy-six G, and a preferred
provider arrangement operating pursuant to the provisions of
chapter one hundred and seventy-six I, or a wholly-owned
subsidiary or affiliate under common ownership thereof. The term
“insured” shall mean a person whose health care services and
benefits are provided by, or indemnified by or otherwise covered
by a carrier’s group or individual insurance policy, or certificate,
agreement or contract and shall include subscribers, enrollees or
members. The term “eligible bidder” shall mean aretail pharmacy,
community pharmacy or pharmacy department registered
pursuant to sections thirty-eight and thirty-nine of chapter one
hundred and twelve, irrespective of corporate structure or number
of locations at which it conducts business, located within the
geograpical service area of a carrier and willing to bid for
participation in a restricted pharmacy network contract. The term
“restricted pharmacy network” shall mean an arrangement for the
provision of pharmaceutical drug benefits to insureds which under
the terms of a carrier’s policy, certificate, contract or agreement
of insurance or coverage requires an insured or creates a financial
incentive for an insured to obtain prescription drug benefits from
one or more participating pharmacies that have entered into a
specific contractual relationship with the carrier pursuant to a
competitive bidding process.
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The commissioner of the division of insurance shall have
authority to enforce the provisions of this section.
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1 SECTION IA. The commissioner of the division of insurance
2 shall promulgate not later than June first, nineteen hundred and
3 ninety-four, rules and regulations that proscribe the data and
4 information that an insurance carrier may reasonably withhold
5 from public disclosure in the opening of restricted pharmacy bids
6 conducted pursuant to the provisions of clause (5) of section
7 three B of chapter one hundred seventy-six D of the General
8 Laws.

1 SECTION 2. The provisions of this act shall apply to any
2 restricted pharmacy network established, renewed, or subject to
3 bidding after July first, nineteen hundred and ninety-four,
4 provided that prior to July first, nineteen hundred and ninety-
-5 four, no carrier shall renew or extend an existing restricted
6 pharmacy network for a period to exceed the term of one year.
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