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100 CAMBRIDGE STREET, ROOM 903
BOSTON. MASSACHUSETTS 02202, NOVEMBER 4, 1998

The Honorable Robert E. MacQueen
Clerk of the House of Representatives

State House, Room 145
Boston, Massachusetts 02133

Dear Mr. MacQueen:
The Low-Level Radioactive Waste Management Board hereby sub-

mits two legislative recommendations for the 1999 session of the
General Court.

Enclosed are the bills, “An Act Relative to the Low-Level Radio-
active Waste Management Fund” and “An Act Extending and Amend-
ing the Bond Authorization for the Management and Disposal of
Low-Level Radioactive Waste.” Section-by-section explanations are
included for both proposals.

The “management fund” legislation is a modification of a bill filed by
the Management Board for the 1997-98 legislative session (H. 153).
This new bill contains only a few provisions of the previously-filed
proposal.

The “bond authorization” legislation would extend and amend an
existing authorization for lowlevel radioactive waste management.

Sincerely,

CAROL C. AMICK,
Executive Director.
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LEGISLATIVE RECOMMENDATIONS OF THE
LOW-LEVEL RADIOACTIVE WASTE

MANA CEMENT BOARD

1. An Act relative to the low-level radioactive waste manage-

ment FUND.

Purpose: The changes proposed would establish a simpler and
more equitable system involving the annual assessment of LLRW.

Background: This legislation amends M.G.L. c. 111H, section 4A,
pertaining to the annual assessment on users of radioactive materials
in the Commonwealth for the purpose of providing funds to imple-
ment the Low-Level Radioactive Waste (LLRW) Management Plan
and to carry out the powers and duties conferred by M.G. L. c. 111H.

Section 4A currently authorizes the Management Board to “annu-
ally assess each person licensed or registered to receive, possess, use,
transfer or acquire radioactive materials in the Commonwealth.”
It also requires that the assessment be based on the volume and classi-
fication of radioactivity of waste produced by each LLRW generator
“which is shipped for disposal off site or stored for later disposal.”
[emphasis added]. Until the Fiscal Year 1996 assessment period, the
Management Board had implemented the requirement to assess waste
“stored for later disposal” by assessing stored waste in the year in
which it was shipped for disposal, rather than in the year in which it
was placed into storage. This assessment system was followed
because it would capture all stored waste in a more equitable fashion,
since the radioactivity of LLRW decays over time and the activity of
the waste as it is shipped for disposal often can be less than its
activity when it is placed into storage.

However, in 1996, the Massachusetts Supreme Judicial Court (SJC)
ruled on a lawsuit brought against the Management Board by one
LLRW generator, which challenged the legality and validity of
Section 4A. The SJC upheld the constitutionality of the assessment
law, but directed the Management Board to assess stored waste in the
year in which it was placed into storage, rather than in the year in
which it was shipped for disposal. The Board has embraced the SJC
ruling for its FY96 assessment and all those thereafter.
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SECTION I. This section would amend M.G.L. c. 111 H,
section 4A(a) by eliminating the requirement that the Management
Board assess LLRW “in storage for later disposal” during the years
that Massachusetts generators have access to disposal facilities.
Because of the SJC’s requirement that stored waste be assessed when
it is placed into storage, the Management Board and LLRW genera-
tors believe a simpler and more equitable system would involve
assessing only waste shipped for disposal.

However, because of the uncertainties over time of other states
accepting Massachusetts LLRW for disposal, the Management Board
wants to be certain that it could issue assessments during any signifi-
cant period when disposal facilities are not available to accept a sub-
stantial portion of LLRW. Without this authority, the Board might
need to seek funds from the Legislature, rather than from LLRW genera-
tors, to carry out its statutory responsibilities. As a result. Section I con-
tains language retaining the Board’s existing authority to assess waste
“stored for later disposal” if “the time period used by the Board for
calculating such volume and classification includes any significant
period during which disposal facilities are not available to accept a
substantial portion” of Massachusetts LLRW. Since the Board’s
assessment is calculated using data collected on the previous year of
LLRW generation and shipments for disposal (or storage for later dis-
posal), the Board and interested LLRW generators will have ample
time to discuss whether or not a lack of availability of disposal for a
substantial portion of the LLRW stream, and for a significant period
of time, should trigger the use of the assessment on stored waste.

SECTION 2. Section 2 would reduce the assessment payment
period from 90 days after bills are mailed, to 60 days after they are
sent. This change would expedite the existing lengthy assessment
billing and receipts period, in order to more rapidly repay the annual
state appropriation loaned to the Board prior to the receipt of assess-
ment funds.

SECTION 3. This section would amend section 4A(e) to reduce
from 90 days to 30 days the current notification requirement that the
schedule of assessments be submitted to the House and Senate Com-
mittees on Ways and Means. It also would require that a “description”
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of the schedule of assessments that the Management Board “expects
to use” be submitted to Ways and Means, rather than the actual
“schedule of assessments.” The change in the “timing” of this notifi-
cation, together with the change proposed in Section 1 of this bill
(i.e., 90 days to 60 days) would shorten the assessment process from
the present statutory requirement of 180 jdays (between Ways and
Means notification and receipt of payments) to 90 days. The change
to allow a “description of the schedule of assessments” would con-
form to the Board’s current practice, which is necessitated by the lim-
itations imposed by the existing statute that prevent assessment bills
from being due until 180 days after the Ways and Means notice.

SECTION 4. This section provides that the bill would take effect
upon its passage.

An Act extending and amending the bond authorization for

THE MANAGEMENT AND DISPOSAL OF LOW-LEVEL RADIOACTIVE
WASTE

Purpose; The bill would extend the bond authorization contained in
Chapter 428 of the Acts of 1993, which will expire on June 30, 1999.
In addition, it would amend the original authorization to apply only to
out-of-state disposal arrangements and to clarify repayment proce-
dures by generators of low-level radioactive waste (LLRW).

Background: Chapter 428 of the Acts of 1993 authorizes the
issuance of $45,000,000 in bonds for the management and disposal of
LLRW to support two potential long-term strategies:

(1) agreements with other states or regional compacts that would
allow importation of Massachusetts LLRW into their facilities, and
likely require the payment of an “entry fee”; or

(2) the siting of an LLRW storage, treatment or disposal facility
within the Commonwealth.

Chapter 428 provides that the bonds are to be General Obligation
bonds, but requires that all principal and interest payments shall be
repaid to the commonwealth by means of a “reimbursement sur-
charge” on “waste disposed of at a facility established using these
expenditures ...”.
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Since its enactment, several amendments have been considered by
the Legislature to modify Section 8 of Chapter 428, the section
regarding bond repayments. Section 8 contemplates three repayment
scenarios:

(1) If the payments made by the Commonwealth result either in
the establishment of an LLRW facility in Massachusetts or an agree-
ment with another state or compact region to provide LLRW genera-
tors access to an out-of-state facility, then repayments are to be made
“by means of a reimbursement surcharge on waste” disposed of at
such a facility or facilities.

(2) If no facility is established or becomes available as the result
of the Commonwealth’s payments, then, beginning January 1, 2000,
the Low-Level Radioactive Waste Management Board would estab-
lish, by regulation, a reimbursement surcharge pursuant to its
authority under M.G.L. c. 11H, Section 4(a)(7). That surcharge would
be imposed upon “all generators who are then producing waste in
Massachusetts requiring disposal in a licensed LLRW disposal facility
or are storing or have in storage waste for later disposal in such a
facility.” Thus, the surcharge would be distributed among all waste
generators, regardless of whether and where their waste was being
disposed of.

(3) If no facility is established or becomes available as the result
of the Commonwealth’s payments by January 1, 2000, but a facility is
established or becomes available thereafter, then the reimbursement
surcharge would follow the procedure outlined in paragraph (2) until
such time as waste begins to be disposed of at the new (or newly
available) facility. Thereafter, the reimbursement surcharge would
follow the procedure outlined in paragraph (1).

It is the second scenario that has been contested by certain LLRW
generators, who object to repaying bond funds spent on failed siting
efforts or negotiations.

Several of the attempts to amend Chapter 428 (all of which were
unsuccessful) resulted in the Legislature and the Governor having to
consider amendments whose intent was confusing and may have led
to legal challenges.

As a result, the Low-Level Radioactive Waste Management Board
filed this bill to amend and clarify the existing bond authorization.
Because the authorization will expire on June 30, 1999, the Management
Board has included language to extend the authorization in its bill.
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SECTION 1. This section would authorize an extension of the
$45,000,000 authorization approved in Chapter 428 of the Acts of 1993.

SECTION 2. Section 2 would make available the “balance” of item
2000-4945, the authorization in Chapter 428. Because no funds have
been expended under this authorization, the “balance” is the full
$45,000,000.

SECTION 3. This section would eliminate the requirement in
Chapter 428 that bond funds be available for siting an instate LLRW
storage, treatment, or disposal facility. Instead, bond funding would
be available only for entering into disposal agreements “outside the
Commonwealth.”

Section 3 also would insert new language into Chapter 428 that
would:

(1) require that a public hearing be held before any bond funds
are approved for expenditure; and

(2) clarify that no LLRW generator shall be forced to use any dis-
posal facility made available through an out-of-state agreement.

SECTION 4. Section 4 would amend the language of the item pro-
viding the $45,000,000 by eliminating the requirement that bond
funds be available for siting an instate LLRW storage, treatment, or
disposal facility. It would be replaced by language allowing bond
funding to be available only for entering into disposal agreements
“outside the Commonwealth.”

Section 4 also would require that any out-of-state agreement
involving the use of bond funds include provisions for a full (or pro
rata) refund of any bond funds paid for access to an out-of-state
facility in the event that the facility is not available to Massachusetts
generators or ceases to be available for the full term of the agreement.

SECTION 5. This section would extend the deadline for repaying
bonds issued pursuant to an extended authorization.

SECTION 6. This section would extend the deadline for the final
maturation of notes borrowed by the state treasurer to meet the pay-
ments authorized by the Act.
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SECTION 7, This section would amend the procedure for repaying
bonds in Section 8 of Chapter 428.

It would eliminate the current provision that bond repayments be
made for failed siting activities, made unnecessary by the language
changes in Sections 3 and 4 of the bill that would strike the references
to in-state siting.

In addition. Section 7 would require that the “reimbursement sur-
charge” to repay the principal and interest on any bond expenditure:

(1) be based on the “volume and activity” of LLRW disposed of
at the out-of-state facility arranged through any agreement, and

(2) be paid only by those LLRW generators using the arranged
facility.
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