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DEPARTMENT OF REVENUE
LEVERETT SALTONSTALL BUILDING

100 CAMBRIDGE STREET, P.O BOX 9681
BOSTON, MASSACHUSETTS 02114, NOVEMBER 4, 1998

The Honorable Robert E. MacQueen
Clerk of the House of Representatives

State House, Room 145
Boston, Massachusetts 02133

Dear Mr. MacQueen,
In accordance with the provisions of Section 33 of chapter 30 of

the General Laws, as recently amended by Chapter 165 of the Acts
of 1995, the Commissioner of Revenue is pleased to submit herewith
recommendations of the Department of Revenue for legislative action
during the 1999 and 2000 session of the General Court, In particular,
DOR proposes the following ten bills:
I. State Taxation

1. An Act permitting the seizure of cigars and smoking tobacco
AND THE DESTRUCTION OF CIGARETTES, CIGARS AND SMOKING
TOBACCO.

An Act eliminating the requirement that notice of tax liens
BE FILED AT CITY AND TOWN HALLS.

3. An Act relative to the imposition of the use tax.

4. An Act relating to the use of direct pay certificates

5. An Act to make technical corrections to certain child
support enforcement laws

11. Child Support Enforcement.
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6. An Act relating to tax and excise exemptions for veterans
AND OTHERS.

7. An Act providing relief in the collection of motor vehicle
EXCISE TAXES.

8. An Act relating to municipal leasing of departmental equip
MENT.

9. An Act providing for the local option of a property tax
DEFERRAL FOR TAXPAYERS EXPERIENCING A TEMPORARY HARDSHIP

io. An Act to increase efficiency of the underground storage

TANK PETROLEUM CLEANUP FUND ADMINISTRATIVE REVIEW BOARD.

Such recommendations are accompanied by detailed explanations
of the reasons for the recommendations, section summaries and drafts
of the bills embodying the legislation recommended.

Sincerely,

MITCHELL ADAMS,
Commissioner of Revenue.

111. Division of Local Services



31999] HOUSE No. 166

i. An Act permitting the seizure of cigars and smoking tobacco
AND THE DESTRUCTION OF CIGARETTES, CIGARS AND SMOKING
TOBACCO

Overview
Under current law, the Commissioner and any police officer are

authorized to seize cigarettes that do not have the excise tax stamp
affixed to their packaging. Within a reasonable time after the seizure,
the seized cigarettes are forfeited to the Commonwealth and the Com-
missioner is required to sell the forfeited cigarettes to a licensed
stamper at a public auction.

Under the proposed act, the Commissioner and any police officer
will be also authorized to seize cigars, smoking tobacco and any
receptacle in which they are contained from any person who holds
these items out for sale at retail but is not licensed as a vendor. In
addition, the bill allows the Commissioner to destroy any cigarettes,
cigars and smoking tobacco forfeited to the Commonwealth, deleting
the requirement that the Commissioner sells forfeited cigarettes. The
Department has approximately 10,000 packages of seized cigarettes
in its possession. The Department has not sold forfeited cigarettes
since the mid-1980s. The expected revenue loss from destroying
tobacco products, rather than selling them, is minimal. This bill has
not been filed before.

Section-by-Section Summary
Section I: The bill section authorizes the Commissioner or a police

officer to seize cigars and smoking tobacco on which the excise tax
has presumably not been paid.

Section 2; The bill section removes cigarettes from the list of items
forfeited to the commonwealth that must be sold.

Section 3: The bill section directs the Commissioner to destroy cig-
arettes, cigars and smoking tobacco that have been seized and for-
feited to the Commonwealth.

LEGISLATIVE RECOMMENDATIONS OF THE
DEPARTMENT OF REVENUE

I. STATE TAXATION.

PART A. RECOMMENDATIONS REGARDING
TAX ADMINISTRATION.
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An Act eliminating the requirement that notices of tax liens
BE FILED AT CITY AND TOWN HALLS.

Overview
Under current law, a tax lien is not valid against any mortgagees,

pledgees, purchasers and judgment creditors until notice of the lien
has been filed, with respect to personal property, in the office in
which a security or financing statement or notice with respect to the
property would be filed in order to perfect the mortgage or compa-
rable non-possessory security interest in tangible personal property.
As a practical matter, this means that the Commissioner must file
notice of a tax lien with respect to personal property in the office of
the state secretary and in the office of the clerk of the town in which
the taxpayer is located (if a corporation, partnership or association) or
resides (if an individual). These locations are identical to those
required by the Uniform Commercial Code (UCC) in order to perfect
a security interest. See G.L. c. 109, s. 9-401.

Under this proposal, the Commissioner will need to file notice of
tax liens with respect to personal property only with the office of the
state secretary. By not having to file notice of a tax lien in two loca-
tions, the Department eliminates a redundancy in the law and reduces
its paperwork. Moreover, this change in the law will not adversely
affect the rights of persons who might purchase property subject to a
lien since the manner in which business is conducted has changed
since the two location requirement became Massachusetts law under
the UCC in 1957. Previously, property searches were generally con-
ducted locally in order to avoid a trip to Boston to check with the
office of the state secretary. Now, the first place checked is the office
of the state secretary, followed up with a credit report that also lists
any outstanding tax liens. This bill has not been filed before.

3. An Act relative to the imposition of the use tax

Overview
Under a 1997 decision of the Appeals Court of Massachusetts, raw

materials, e.g., lumber and steel, used in building components prefab-
ricated outside of Massachusetts and used in the erection of buildings

PART B. RECOMMENDATIONS REGARDING
THE SALES AND USE TAX.
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in Massachusetts are not subject to the use tax, G. L. c. 641, s. 2. See
Morton Buildings, Inc. v. Commissioner, 43 Mass. App. Ct. 441. In so
deciding, the Appeals Court explained that Morton Buildings had
found and used a loophole in the Massachusetts use tax law. The pro-
posed act closes the Morton Buildings loophole for both sales and use
tax purposes. This bill has not been filed before.

Section-by-Section Summary

Section 1: The bill section adds to the definition of “sale at retail”
by clarifying that a manufacturer will be deemed to sell one of its
own products to itself when it removes the product from inventory
and consumes that product in the course of its business. The sales
price of this transaction will be the wholesale price of the product.

Section 2: The bill section defines the term “wholesale price” as
the cost of materials and labor expended plus overhead expense asso-
ciated with manufacturing, fabricating, assembling, or processing tan-
gible personal property.

Section 3; The bill section adds the term “wholesale price” to the
list of terms defined in chapter 64H (sales tax) that are applicable to
chapter 641 (use tax). The term retail sale is already on that list. In
other words, the changes proposed by the bill are applicable to both
sales and use tax.

4. An Act relating to the use of direct pay certificates

Overview
Direct pay certificates streamline the sales and use tax payment and

collection process. Large corporations are allowed to remit any sales
and use tax due directly to the Commissioner, thereby simplifying
their compliance requirements. The Commissioner, in turn, by col-
lecting tax from a single source rather than from many vendors
is better positioned to verify accurate compliance. Prior to 1991, the
Commissioner had the authority to issue direct pay certificates. In
1991, as part of the repeal of the services tax, the direct pay certifi-
cate provision was erroneously deleted. This bill reinstates the direct
pay certificate provision, but with modifications suggested by Federa-
tion of Tax Administrators that improves upon the original provision.
Use of direct pay certificates will also facilitate the development of
managed compliance agreements, as means to reduce the costs of
auditing taxpayers.
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5. An Act to make technical corrections to certain child
SUPPORT ENFORCEMENT LAWS.

Overview
On March 31, 1998, chapter 64 of the Acts of 1998, “An Act to

Improve the Massachusetts Child Support Enforcement Program”,
was signed into law. Chapter 64 brought Massachusetts law into com-
pliance with the child support requirements of Federal welfare reform
and made other child support program improvements. Since the enact-
ment of this legislation, we have identified the need for a number of
technical corrections. The proposed changes correct errors in statutes
dealing with reporting of wages and hirings, notice of proceedings,
modification of child support orders, and withholding of income.
Specifically, these provisions:

Restore the definition of “wages” to G.L. c. 62E, which governs
wage reporting, new hire reporting, and financial institution
matches. The definition was inadvertently deleted.
Clarify that the Commissioner of Revenue may release statistical
information on the wage reporting and financial institution match
system, classified to prevent identification of individuals or enti-
ties, in accordance with previous practice and other tax administra-
tion law (G.L. c. 62C, s. 21(b)(4)). Language in Chapter 64 has
been read to limit disclosure of this information.
Correct an erroneous reference to court rules on service of process.
This correction will make it clear that DOR may send certain rou-
tine notices by mail, rather than by in-hand service of process
(which would be cumbersome and expensive).
Correct erroneous paragraph breaks and numbering and restore
inadvertently deleted language in provisions dealing with modifica-
tion of child support orders and withholding of child support from
paychecks.

Section-by-Section Summary
Section 1 (G.L. c. 62E, § 1). This section restores the definition of

“wages,” which was inadvertently deleted by chapter 64 of the Acts
of 1998.

11. Child Support Enforcement.
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Section 2 (G.L. c. 62E, § 12). This section provides that the Com-
missioner of Revenue may release statistical information on the wage
reporting and financial institution match system. Such statistics must
be classified to prevent identification of individuals or entities.

Section 3 (G.L. c. 119A, § 3(a)). This section replaces an erroneous
reference to “rule 4(d)(2) of the Massachusetts Rules of Domestic
Relations Procedure” with the correct reference to “section 4” of
chapter 119A.

Sections 4-6 (G.L. c. 119A, § 3B). These provisions delete an extra
paragraph break appearing in the middle of a sentence at the end of
G.L. c. 119A, § 3B(e), and redesignates paragraphs accordingly.

Sections 7-9 (G.L. c. 119A, § 12) These provisions correct typo-
graphical errors in income withholding provisions by separating two
paragraphs that run into each other, redesignating paragraphs, and
restoring language on withholding of income that was inadvertently
deleted by chapter 64 of the Acts of 1998.

6. An Act relating to tax and excise exemptions for veterans
AND OTHERS.

Overview
The General Laws provide property tax exemptions to certain mili-

tary veterans, who were disabled in wartime service, and to the sur-
viving spouses of such veterans. In addition, the General Laws afford
exemptions from the motor vehicle excise to certain handicapped vet-
erans and other persons.

The statutory provisions which provide these exemptions contain
language which frees recipients of the benefits from any obligation to
provide further evidence of eligibility in any subsequent year, except
in limited instances not relevant here.

In Dorothea C. O’Brien v. City of Worcester, 40 Mass. App, Ct. 1102
(1996), the Massachusetts Appeals Court interpreted this language to
mean that if the assessors make an error and grant an exemption to
one who never qualified for it, they cannot thereafter correct their
error, but must continue to allow the exemption year after year.

We think the legislative purpose of the subject language was not to
permit unqualified persons to receive exemptions, but rather, to
relieve qualified beneficiaries from having to corroborate their status

111. Division ofLocal Services.
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year after year. The language, we think, presumes these persons had
correctly verified their eligibility in the beginning.

This legislative proposal will permit assessors to refuse to allow
the continuation of an exemption if they become aware that the recip-
ient did not satisfy the exemption requisites at the time the exemption
was first granted.

Section by Section Analysis
Section 2 G.L. c. 59 §5, clause 22(a) provides a property tax

exemption to veterans with disability ratings of at least 10% resulting
from wartime service. Section 1 would permit assessors to refuse to
allow the continuation of an exemption to a person who had received
an exemption under this clause by mistake, never having satisfied the
statute’s requisites.

Section 2 G.L. c. 59 §5, clause 22(f) provides a property tax
exemption to the surviving spouses of veterans who served in W.W.I.
Section 2 would permit assessors to refuse to allow the continuation
of an exemption to a person who had received an exemption under
this clause by mistake, never having satisfied the statute’s requisites.

Section 3 G.L. c. 59 §5, clause 22A provides a property tax exemp-
tion to veterans who lost or suffered the permanent loss of use of one
hand, one foot or one eye as a result of wartime service. Section 3
would permit assessors to refuse to allow the continuation of an
exemption to a person who had received an exemption under this
clause by mistake, never having satisfied the statute’s requisites.

Section 4 G.L. c. 59 §5, clause 228 provides a property tax exemp-
tion to veterans who lost or suffered the permanent loss of use of both
hands, both feet or both eyes as a result of wartime service. Section 4
would permit assessors to refuse to allow the continuation of an
exemption to a person who had received an exemption under this
clause by mistake, never having satisfied the statute’s requisites.

Section 5 G.L. c. 59 §5, clause 228 provides a property tax exemp-
tion to veterans who lost or suffered the permanent loss of use of both
hands, both feet or both eyes as a result of wartime service. Section 5
would permit assessors to refuse to allow the continuation of an
exemption to a person who had received an exemption under this
clause by mistake, never having satisfied the statute’s requisites.

Section 6 G.L. c. 60A §1 provides a motor vehicle excise exemp-
tion to handicapped veterans and other handicapped persons. Section 6
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would permit assessors to refuse to allow the continuation of an
exemption to a person who had received an exemption under this
section by mistake, never having satisfied the statute’s requisites.

7. An Act providing relief in the collection of motor vehicle
EXCISE TAXES.

Overview
The General Laws permit local tax collectors to enforce the collec-

tion of delinquent motor vehicle excises by placing the licenses and
registrations of delinquents in non-renewal status. This process is
often referred to as the mark and clear system. Placing a license
and/or registration in non-renewal status is called “marking.” Remov-
ing a license and/or registration from such status is called “clearing.”

The proposed change would curb a current abuse of the statute
which works detrimentally to many taxpayers. The statute permits
collectors to “mark” a license and/or registration “not later than six
years after the initial excise tax issuance was made.” The Registry of
Motor Vehicles, under its rules, has decreased this marking period to
two years.

A practice of some collectors, however, after they have timely
marked a license and/or registration, has been to refuse to clear that
mark so long as any excises are outstanding on the municipality’s
records, no matter how old these excises may be.

The proposed change would place some limit on collectors’ power
to refuse to clear marks. It would prohibit such refusal in the case of
any excises which were outside the marking period at the time the
earliest existing mark was placed. It would not, however, affect any
excises levied after the placement of the earliest existing mark.

8. An Act relating to municipal leasing of departmental

EQUIPMENT.

Overview
The proposed legislation would make the requirements for acquisi-

tion of departmental equipment through lease-purchase or installment
purchase agreements similar to those for the acquisition of such
equipment through incurring debt. Such a change is appropriate
because such agreements are in economic substance equivalent to the
issuance of debt. The legislation would not apply to leases for a term
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of a year or less, which are more appropriately treated as operating
expenses rather than capital outlays. Under this proposal, in order for
long term leases not to be subject to annual appropriation, the
following requisites would have to be satisfied:

1. The acquisition would have to be authorized by a 2/3 vote by
town meeting.

2. The lease agreement would have to be signed by the officers
authorized to sign bonds and notes (44:16).

3. Agreements for more than 5 years would require EFB approval.
4. The amounts payable would be included in the municipality’s

debt limit.

9. An Act providing for the local option of a property tax
DEFERRAL FOR TAXPAYERS EXPERIENCING A TEMPORARY HARDSHIP.

Overview
Currently, the General Laws allow the deferral of a property tax

only where a distressed taxpayer is elderly. This local option proposal
would permit municipal assessors to also allow a tax deferral to a
non-elderly person who is suffering a temporary financial hardship.
Such a deferral could be for a maximum period of three years. Any
tax deferred would have to be paid, with 8% annual interest, in five
equal installments over a five year period with the first payment due
two years after the last year of the deferral. Except for a more limited
deferral period, this proposed deferral would operate similarly to the
deferral for qualifying elderly persons, set out in Clause 41A of
Chapter 59, Section 5.

to. An Act to increase efficiency of the underground storage

TANK PETROLEUM CLEANUP FUND ADMINISTRATIVE REVIEW BOARD.

Overview
The UST Review Board was created to improve the quality of the

environment by facilitating the cleanup of releases and discharges
from underground storage tanks or tank systems. There are currently
approximately 11,000 such tanks operated by private dispensing facil-
ities alone. The Board is charged with approving the payment of all
claims and reimbursing the owners of underground storage tanks for
costs and expenses incurred in remediating petroleum product
releases.
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Under current law, the Board consists of nine members with a
quorum requirement of seven to be able to vote on and approve pay-
ment of claims. Given conflicts and the diverse professional back-
grounds of the members, it is often difficult to obtain a quorum to
vote on approving claims. This legislation would reduce the quorum
requirement from seven members to five so that payment claims will
be approved thereby insuring efficient environmental cleanup.

This Document Has Been Printed On 100% Recycled Paper.




