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Accompanying the first recommendation of the Department of
Social Services (House, No. 177). The Judiciary.

®fj£ Commontoealtf) of

iflassacfnifiettsi

In the Year One Thousand Nine Hundred and

An Act

to

comply

Ninety-Nine,

with the federal adoption and safe families act.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1
SECTION 1. Section 23 of Chapter 119 of the General Laws, as
2 appearing in the 1996 official Edition, is hereby amended by
3 striking the first paragraph of clause C and inserting in place
4 thereof the following paragraph:—

5
C. The department may seek and shall accept on order of a pro-6 bate court the responsibility for any child under eighteen years of
7 age who is without proper guardianship due to the death, unavail-8 ability, incapacity or unfitness of the parent or guardian, or on the
9
10
11
-12
13
14

of the parent or parents. Such responsibility shall include
the right to determine the, child’s place of abode, medical care and

consent

education; to control visits to the child; to give consents to enlistments, marriages and other contracts requiring parental consent,
such responsibility to include the right to consent to adoption only
when it is expressly included in the order of the court. In making
such order, the probate court shall consider the provisions of
section twenty-nine C of chapter one hundred nineteen and shall

15
16
17 make the written findings required by said section.

1
SECTION 2. Chapter 119 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by striking
3 section 24 and inserting in place thereof the following section:—
4
Section 24. The divisions of the juvenile court department,

5 upon the petition of any person alleging on behalf of a child under
6 the age of eighteen years within the jurisdiction of said court that

2

HOUSE

No. 178

[January

7 said child is without: (a) necessary and proper physical or educa-8 tional care and discipline; (b) is growing up under conditions or

9 circumstances damaging to the child’s sound character develop10 ment or; (c) who lacks proper attention of parent, guardian with
11 care and custody, or custodian or; (d) whose parents, guardian or
12 custodian are unwilling, incompetent or unavailable to provide
13 any such care, discipline or attention may issue a precept to bring
14 such child before said court, shall issue a notice to the department,
15 and shall issue summonses to both parents of the child to show
16 cause why the child should not be committed to the custody of the
17 department or other appropriate order made. Said summonses
18 shall include notice that the court may dispense with the right of
19 the parents to notice of, or consent to the adoption, custody,
20 guardianship or any other disposition of the child named therein,
21 if it finds that the child is in need of care and protection and that
22 the best interests of the child would be served by said disposition.
23 Notice shall be by personal service upon the parent. If the identity
24 or whereabouts of the parent is unknown, the petitioner shall
25 cause notice in a form prescribed by the court to be served upon
26 such parent by publication of said notice in a form prescribed by
27 the court to be served upon such parent by publication of said
28 notice once in each of three successive weeks in such newspaper
29 as the court orders. If after reasonable search no parent can be
30 found, summons shall be issued to the child’s lawful guardian, if
31 any, known to reside within the commonwealth, and if not, to the
32 person with whom such last child resided, if known. If, after a
33 recitation under oath by the petitioner of the facts of the condition
34 of the child who is the subject of the petition, the court is satisfied
35 that there is reasonable cause to believe that the child is suffering
36 from serious abuse or neglect, the court may issue an emergency
37 order transferring custody of the child under this section to the
38 department or to a licensed child care agency or individual
39 described in clause (2) of section twenty-six. Said transfer of cus-40 tody shall be for a period not exceeding seventy-two hours, except
41 that upon the entry of said order, notice shall be given to either or
42 both parents, guardian with care and custody, or other custodian,
43 to appear before said court. The court at this time shall determine
44 whether such temporary custody should continue until a hearing
45 on the merits of the petition for care and custody is concluded
46 before said court.
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The court shall also find pursuant to section twenty-nine Cof

48 this chapter whether continuation of the child in his home is con-49 trary to his best interests, whether reasonable efforts were required
50 prior to removing the child from his home, and if required,
51 whether reasonable efforts have been made to avoid removing the
52 child from his home.
53
Upon the issuance of the precept and order of notice the court
54 shall appoint a person qualified under section twenty-one, to make
55 a report to the court under oath of an investigation into conditions
56 affecting the child. Said report shall then be attached to the peti-57 tion and be on a part of the record.
The jurisdiction of the Boston juvenile court for the subject
58

59

matter

of this section shall extend to the territorial limits of

60 Suffolk county. Any child may be committed to the department
61 under this section without a hearing or notice with consent of the

62
63
64
-65
66

parent or parents or guardian.
If the child who is the subject of the petition is alleged to be an
abandoned child as defined in section three of chapter two hundred ten, hearings on said petition under section twenty-six of this
chapter shall be scheduled and heard on an expedited basis.

SECTION 3. Section 25 of chapter 119, as appearing in
1
2 the 1996 Official Edition, is hereby amended by adding the

3 following paragraph;—
If the court commits the child to the custody of the department,
5 the court shall consider the provisions of section twenty-nine C of
6 this chapter and shall make the written findings required by said
7 section.
4

1

SECTION 4. Section 26 of Chapter 119, as most recently
amended
2
by chapter 14 of the Acts of 1998, is hereby amended by
3 striking lines 6 through 25, inclusive, and inserting in place
4 thereof the following:—
5
If the court finds the allegations in the petition proved within
6 the meaning of this chapter, it may adjudge that said child is in
7 need of care and protection and may commit the child to the cus-8 tody of the department until he becomes eighteen years of age or
9 until in the opinion of the department the object of his commit-10 ment has been accomplished, whichever occurs first, and make the

4
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11 findings required by section twenty-nine C of this chapter; or
12 make any other appropriate order with reference to the care and
13 custody of the child as may conduce to his best interest, including
14 but not limited to any one or more of the following:—
(1) It may permit the child to remain with his parents, guardian,
15
16 or other custodian, subject to conditions and limitations which the
17 court may prescribe including supervision as directed by the court
18 for the care and protection of the child.
(2) It may, subject to such conditions and limitations as it may
19
20 prescribe, transfer temporary legal custody to any of the
21 following;—
(i) any individual who, after study by a probation officer or
22

23 other person or agency designated by the court, is found by the
24 court to be qualified to give care to the child;
(ii) any agency or other private organization licensed or other25
-26 wise authorized by law to receive and provide care for the child;
(iii) the department of social services. If the court transfers
27
28 temporary legal custody to said department, the court shall also

29 make the findings required by section twenty-nine C of this
30 chapter.
1

2
3
4

5
6
7
-8

9
10
11

12
13
14
15
16

17
18

SECTION 5. Said section 26 of chapter 119, as so appearing, is
hereby further amended by striking clause (4) and inserting in
place thereof, the following:—
(4) It may enter an order to dispense with the need for consent
of any person named in section two of chapter two hundred ten, to
the adoption of a child, upon a finding that the child is in need of
care and protection pursuant to this section and that the best interests of the child will be served by such an order. In determining
whether such an order should be made, the standards set forth in
section three of said chapter two hundred ten concerning an order
to dispense with the need for consent to adoption shall be applied.
If the child who is the subject of the petition is under the age of
twelve years, and if the court adjudicates the child to be in need of
care and protection in accordance with this section, the court shall
enter an order dispensing with the need for consent to adoption
upon finding that the best interests of the child, as defined by
paragraph (c) of section three of said chapter two hundred ten,
will be served thereby.
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The entry of such order shall have the effect of terminating the
19
20 rights of a person named therein to receive notice of or to consent
21 to any legal proceeding affecting the custody, guardianship, adop-22 tion or other disposition of the child named therein.
The following circumstances shall constitute grounds for dis23
-24 pensing with the need for consent to adoption: (i) the child has
25 been abandoned; or (ii) a court of competent jurisdiction has
26 determined that the parent committed murder or voluntary
27 manslaughter of another child of such parent, or has aided or

28 abetted, attempted, conspired, or solicited to commit such murder
29 or voluntary manslaughter, or has committed a felony assault that
30 resulted in serious bodily injury to the child or another child of
31 such parent. For the purposes of this section, “serious bodily
32 injury” shall mean bodily injury which involves substantial risk of
33 death, extreme physical pain, protracted and obvious disfigure-34 ment, or protracted loss of impairment of the function of a bodily
35 member, organ, or mental faculty.
SECTION 6. Chapter 119, as so appearing, is hereby amended
1
2 by adding the following section;—
3
Section 26A. The department of social services shall file either
4 a petition to dispense with the need for parental consent to adop-

-5 tion pursuant to section three of chapter two hundred ten, or a
6 motion to amend a pending petition filed pursuant this chapter to
7 request an order to dispense with parental consent to adoption,
8 under the following circumstances: (i) the child has been aban-9 doned within the meaning of section three of chapter two hundred
10 ten; or (ii) a court of competent jurisdiction has determined that
11 the parent committed murder or voluntary manslaughter of
12 another child of such parent, or has aided or abetted, attempted,
13 conspired, or solicited to commit such murder or voluntary
14 manslaughter, or has committed a felony assault that resulted in
15 serious bodily injury to the child or another child of such parent;
16 or (iii) the subject child has been in foster care under the responsi-17 bility of the commonwealth for fifteen of the most recent twenty-18 two months. The department shall concurrently identify, recruit,
19 process, and approve a qualified family for adoption. For purposes
20 of this section, “serious bodily injury” shall mean bodily injury
21 which involves substantial risk of death, extreme physical pain,

6
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22 protracted and obvious disfigurement, or protracted loss or impair-23 ment of the function of a bodily member, organ, or mental faculty.

The department shall not be required to file a petition to dis24
-25 pense with the need for parental consent to adoption pursuant to
26 section three of chapter two hundred ten, or a motion to amend a
27 pending petition filed pursuant to this chapter to dispense with the
28 need to parental consent to adoption, if the child is being cared for
29 by a relative, or the department has documented in the case plan a
30 compelling reason for determining that such petition would not be
31 in the child’s best interests, or the family of the child has not been
32 provided, consistent with the time period in the case plan, such
33 services as the department deems necessary for the safe return of
34 the child to the child’s home if reasonable efforts as set forth in
35 section twenty-nine Cof this chapter are required to be made with
36 respect to the child.
SECTION 7. Chapter 119, as so appearing, is hereby further
amended
by striking section 298, and inserting in place thereof,
2
1

3 the following section:
Section 298. Except as provided herein, within twelve months
4
5 of the original commitment, grant of custody or transfer of
6 responsibility of a child to the department by a court of competent
7 jurisdiction, and not less frequently than every twelve months
8 thereafter while the child remains in the care of the department,
9 the committing court shall conduct a permanency hearing, in
10 accordance with rules established by the chief administrative
11 judge of the trial court, to determine and not less frequently than
12 every twelve months thereafter, review the permanency plan for
13 the child. Said plan shall address whether and, if applicable,
14 when, the child: (1) will be returned to the parent; (2) will be
15 placed for adoption, including the steps the department must take
16 for the child to be freed for adoption; (3) will have a legal
17 guardian, other than the department or its agent, appointed; or
18 (4) will be placed in another planned permanent living
19 arrangement.
20
In the case of a child placed outside the Commonwealth, said
21 permanency plan shall also address whether the out-of-state place-22 ment continues to be appropriate and in the best interests of the
23 child. In the case of a child who has attained age sixteen, said
—
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24 permanency plan shall also address the services needed to assist
25 the child to make the transition from foster care to independent
26 living.

The department shall file a permanency plan containing the
27
28 requisite information prior to such permanency hearing.
29
Upon making its determination, the court may make any appro-30 priate order as may conduce to the child’s best interests including,
31 but not limited to, orders with respect to the child’s care or cus-32 tody. In making its order, the court shall find, as appropriate, pur-33 suant to section twenty-nine C of this chapter, whether the
34 department or its agent is required to make reasonable efforts to
35 return the child to his parent or guardian; or, if required, whether
36 continuation of reasonable efforts to return the child to his parent
37 or guardian is inconsistent with the permanency plan for the child.
38
The permanency hearing required by this section shall be held
39 within thirty days of a hearing at which a court determines that
40 reasonable efforts are not required to return the child to his parent
41 or guardian pursuant to section twenty-nine Cof this chapter.
42
If reasonable efforts to safely return the child to his parent or
43 guardian are found to be inconsistent with the permanency plan
44 for the child, or if reasonable efforts are not required pursuant to
45 the provisions set forth in section twenty-nine C of this chapter,
46 the department shall make reasonable efforts to place the child in
47 a timely manner in accordance with the permanency plan. In sub-48 sequent permanency hearings held on behalf of the child, the court
49 shall make written findings as to whether the department has
50 made such efforts.
51
A child, parent, guardian or the department may appeal to the
52 appeals court from the determination or order of the trial court.
53 The claim of appeal shall be filed in the office of the clerk or reg-

-54 ister of the trial court within

ten

days following the court’s deter-

-55 mination or order. Thereafter, said appeal shall be governed by the
56 Massachusetts rules of appellate procedure. The scope of appellate
57 review shall be limited to abuse of judicial discretion.

1
SECTION 8. Chapter 119, as so appearing, is hereby further
2 amended by striking section 29C, and inserting in place thereof
3 the following section:—

8
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4
Section 29C. If a court of competent jurisdiction commits,
5 grants custody or transfers responsibility of a child to the depart-6 merit or its agent, the court shall find that the continuation of the

7
8
9
10
11
12

13
14
15

child in his home is contrary to his best interests, and shall make
findings as to whether the department or its agent, as appropriate,
has made reasonable efforts prior to the placement of the child
with the department, to prevent or eliminate the need for removal
from his home; or, if the court has previously committed, granted
custody or transferred responsibility of the child to the department
or its agent, shall make findings as to whether the department or
its agent as appropriate, has made reasonable efforts to make it
possible for the child to return to his parent or guardian. In
making said findings, the health and safety of the child shall be of

16
17 paramount concern.
18
Reasonable efforts shall not be required if the court finds that:
19 (1) the child has been abandoned as defined in section three of
20 chapter two hundred ten; (2) the parent’s consent to adoption of a
21 sibling of the child was dispensed with under section twenty-six
22 of this chapter, or section three of chapter two hundred and ten, or
23 the parent’s rights were involuntarily terminated in a case
24 involving a sibling of the child; (3) a court of competent jurisdic-25 tion has determined that the parent has; (a) committed murder or
26 voluntary manslaughter of another child of the parent; (b) aided or
27 abetted, attempted, conspired or solicited to commit such murder
28 or voluntary manslaughter; or (c) committed a felony assault that
29 resulted in serious bodily injury to the child or another child of the
30 parent; or (4) the parent has subjected the child to aggravated cir-31 cumstances consisting of murder of another parent of the child in
32 the presence of the child, or by subjecting the child or other chil-33 dren in the home to sexual abuse or exploitation, or severe or
34 repetitive conduct of a physically or emotionally abusive nature.
35 For purposes of this section, “serious bodily injury” shall mean
36 bodily injury which involves substantial risk of death, extreme
37 physical pain, protracted and obvious disfigurement, or protracted
38 loss or impairment of the function of a bodily member, organ, or
39 mental faculty.
40
The court shall make the findings required by the provisions of
41

this section in written form.
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SECTION 9. Chapter 119, as so appearing, is hereby further

2 amended by adding the following section;—
3
Section 29D. Notice of hearings held under sections twenty-six
and
4
twenty-nine B of this chapter shall be provided to any foster
5 parent, preadoptive parent or relative providing care for the child
6 who is the subject of the petition and shall inform said foster
7 parent, preadoptive parent or relative of his right to attend the
8 hearing and to be heard. Nothing in this provision shall be con-9 strued to require that said foster or preadoptive parent, or relative,

10 be made a party

to

the proceeding.

1
SECTION 10. Section 3 of chapter 210 of the General Laws, as
most
2
recently amended by chapter 14 of the acts of 1998, is
3 hereby amended by striking the first paragraph of subsection (b)
4 and inserting in place thereof the following subsection:—
5
(b) The department of social services or any licensed child care
6 agency may commence a proceeding independent of a petition for
7 adoption, in the probate court of Suffolk county or any other
8 county in which said department or agency maintains an office, to
9 dispense with the need for consent of any person named in section
10 two to the adoption of such child in the care or custody of said

11 department or agency. Notice of such proceeding shall be given

to

12 such person in a manner prescribed by the court. The court shall
13 appoint counsel to represent the child in the proceeding unless the
14 petition is not contested by any party. The court shall issue a
15 decree dispensing with the need for consent to, or notice of, any
16 petition for adoption of such child subsequently sponsored by said
17 department or agency if it finds that the best interests of the child
18 as defined in paragraph (c) will be served by said decree. Pending
19 hearing on the merits of a petition filed under this paragraph, tem-20 porary custody may be awarded to the petitioner. The entry of

21 such decree shall have the effect of terminating the rights of a
22 person named therein to receive notice of or to consent to any
23 legal proceeding affecting the custody, guardianship, adoption or
24 other disposition of the child named therein. Notice of said

25 hearing on the merits shall be provided to any foster parent and to
26 any preadoptive parent or relative providing care for the child
27 informing said foster or preadoptive parent or relative of their

10
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28 right to attend the hearing and to be heard. Nothing in this provi-29 sion shall be construed to require that said foster or preadoptive
30 parent or relative be made a party to the proceeding.
31
The department of social services shall file either a petition to
32 dispense with parental consent to adoption, or a motion to amend
33 a pending petition filed pursuant to the provisions of chapter one
34 hundred and nineteen to dispense with the need for parental con-35 sent to adoption, under the following circumstances: (i) the child
36 has been abandoned as defined in this section; or (ii) a court of
37 competent jurisdiction has determined that the parent committed
38 murder or voluntary manslaughter of another child of such parent,
39 or has aided or abetted, attempted, conspired, or solicited to
40 commit such murder or voluntary manslaughter; or has committed
41 a felony assault that resulted in serious bodily injury to the child
42 or another child of such parent; or (iii) the subject child has been
43 in foster care under the responsibility of the commonwealth for

44 fifteen of the most recent twenty-two months. The department

45 shall concurrently identify, recruit, process, and approve a qualified family for adoption. For purposes of this section, “serious
47 bodily injury” shall mean bodily injury which involves substantial
48 risk of death, extreme physical pain, protracted and obvious dis-49 figurement, or protracted loss of impairment of the function of a
50 bodily member, organ, or mental faculty.
51
The department shall not be required to file a petition to dis-52 pense with the need for parental consent to adoption, or a motion
53 to amend a pending petition filed pursuant to the provisions of
54 chapter one hundred nineteen to dispense with the need for
55 parental consent to adoption, if the child is being cared for by a
56 relative, or the department has documented in the service plan a
57 compelling reason for determining that such petition would not be
58 in the child’s best interests, or the family of the child has not been
59 provided, consistent with the time period in the service plan, such
60 services as the department deems necessary for the safe return of
61 the child to the child’s home if reasonable efforts as set forth in
62 section twenty-nine C of chapter one hundred nineteen are
63 required to be made with respect to the child.

-46

SECTION 11. Subsection (c) of section 3 of chapter 210 of the
1
2 General Laws, as so appearing, is hereby further amended by
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3 striking the first two paragraphs, and inserting in place thereof the
4 following:—
(c) In determining whether the best interests of the child will be
5
served
6
by granting a petition for adoption without requiring cer-7 tain consent as permitted under paragraph (a), the court shall con-8 sider the ability, capacity, fitness and readiness of the child’s
9 parents or other person named in section two to assume parental
10 responsibility and shall also consider the ability, capacity, fitness
11 and readiness of the petitioners under paragraph (a) to assume
12 such responsibilities. In making said determination, the health and
13 safety of the child shall be of paramount concern.
14
In determining whether the best interests of the child will be
15 served by issuing a decree dispensing with the need of consent as
16 permitted under paragraph (b), the court shall consider the ability,
17 capacity, fitness and readiness of the child’s parents or other
18 person named in section two of chapter two hundred ten to assume
19 parental responsibility, and shall also consider the plan proposed
20 by the department or other agency initiating the petition. In
21 making said determination, the health and safety of the child shall
22 be of paramount concern.
SECTION 12. Said paragraph (c) of section 3 of chapter 210, as
1
2 so appearing is hereby further amended by striking lines 129
3 to 135, inclusive, and inserting in place thereof the following;—
For purposes of this paragraph the term “abandoned” shall
4
5 mean being left without any provision for support, and without
6 any person responsible to maintain care, custody, and control

7 because the whereabouts of the person responsible is unknown
8 and reasonable efforts to locate such a person have been unsuc-

-9 cessful. A brief and temporary absence from the home, without
10 intent to abandon the child shall not constitute abandonment.
11 Hearings on petitions to dispense with parental consent to adop-12 tion which allege that a child has been abandoned shall be sched-13 uled and heard on an expedited basis.
SECTION 13. Said paragraph (c) of section 3 of chapter 210, as
1
so
2
appearing, is hereby further amended by adding the following
3 paragraph:—

12
4
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7
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Notwithstanding the foregoing, the following circumstances
shall constitute grounds for dispensing with the need for consent
to adoption: (i) the child has been abandoned; or (ii) a court of
competent jurisdiction has determined that the parent committed
murder or voluntary manslaughter of another child of such parent,
or has aided or abetted, attempted, conspired, or solicited to
commit such murder or voluntary manslaughter; or has committed
a felony assault that resulted in serious bodily injury to the child
or another child of such parent. For the purposes of this section,
“serious bodily injury” shall mean bodily injury which involves
substantial risk of death, extreme physical pain, protracted and
obvious disfigurement, or protracted loss or impairment of the
function of a bodily member, organ, or mental faculty.
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