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In the Year One Thousand Nine Hundred and

An Act

to

ensure

hazardous waste

Ninety-Nine

cleanups.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. Whereas, The people of Massachusetts in 1986
1
2 voted overwhelmingly to speed up discovery, assessment and
3 cleanup of hazardous waste dumpsites in the Commonwealth;
Whereas, Since that time the number of known dumpsites has
4

5 grown from 365 to over 2000, and many of these dumpsites pose
6 substantial hazards to public health, the environment, and
7 drinking water supplies;
Whereas, For an estimated 200 or more of these sites, the pol8
-9 luters who created them cannot be identified, and there is no one
10 to pay for their cleanup;
11
Therefore, The goal of this Act shall be to generate funding to
12 expeditiously clean up these dumpsites from the businesses which
13 produce, use, and transport oil, toxic chemicals and other haz-14 ardous materials in the Commonwealth.
SECTION 2. The General Laws are hereby amended by
2 inserting after chapter sixty-four J the following chapter:—

1

3

4

CHAPTER 64K.
Excise on Certain Oils and Hazardous Materials.

6
Section 1. Excise Tax
7
(a) The possession of oil or of hazardous material in
8 Massachusetts, whether in pure form or in a mixture, shall be sub-9 ject to an excise tax the rate of which shall be as follows:
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(I) For oil and for any toxic chemical the first possession of
which is acquired on or before June 30, 1999, and for any hazardous substance the first possession of which is acquired on or
before June 30, 2000, there shall be no excise.
(2) For oil and for any toxic chemical the first possession
of which is acquired on or after July 1, 1999, and before
July 1, 2001, the rate shall be two one-thousandths of dollar
per pound ($0.002/pound) of the oil or toxic chemical.
(3) For any hazardous substance the first possession of which,
is acquired on or after July 1, 2000, and before July 1, 2001, the
rate shall be two one-thousandths of a dollar per pound

21 ($0.002/pound) of the hazardous substance.
22
(4) For any oil and for any hazardous material the first possession
-23
of which is acquired on or after July 1,2001, the rate in each

24 fiscal year shall be that set by the commissioner by regulation not
25 later than July 1 of such year. Such rate shall be specified in the
26 form of a per pound assessment on oil and hazardous materials.
27 Such rate shall be set at a level such that, based on the commis-28 sioner’s best estimate of the amounts of oil and hazardous mate-29 rials subject to excise pursuant to this chapter, the total excise
30 amount collected pursuant to this chapter will be, as nearly as
31 possible, as follows:
32
(A) for the fiscal year commencing July 1, 2001, thirty-five
33 million dollars, and
(B) for each subsequent fiscal year, thirty-five million dollars
34

35
36
-37
38

increased by a proportion equal to any increase in the Producer
Price Index between July I, 2001, and July 1 of the year in question, provided, that for no year shall the excise rate exceed two
one-thousandths of a dollar per pound ($0.002/pound) of the oil or

39 hazardous material.

40

Section 2. Definitions.

The following words and phrases, as used in this chapter, shall
41
42 have the following meanings, unless the context clearly requires

43 otherwise:
“Actual possession”, means control and physical possession of
44
45 oil or hazardous material, whether or not the oil or hazardous
46 material has been paid for in part or in full.
“Commissioner”, the commissioner of revenue.
47

1999]

HOUSE

No. 1997

3

48
“Constructive possession”, means control without physical
49 possession of oil or hazardous material, whether or not the oil or
50 hazardous material has been paid for in part or in full.
“Control”, the power to sell or use oil or hazardous material or
51
52 to authorize its sale or use by another.
“Department”, the department of revenue.
53
54
“First possessor”, the person who:
(1) first acquires possession of an oil or hazardous material
55
56 imported into the Commonwealth for subsequent sale or use; or
57
(2) manufactures an oil or hazardous material in the
Commonwealth,
which shall include the remanufacturing, re58
or
off-site recycling of an oil or hazardous material.
-59 processing,
60
“Hazardous material”, any material that is a hazardous sub-61 stance or a toxic chemical as those terms are defined in this
62 section; provide that for purposes of taxation pursuant to this
63 chapter, the following shall not be deemed hazardous material:
(1) any amount of a material that meets all of the following
64
65 requirements:
66
(A) it is first produced during and as a result of any physical
67 combination or chemical reaction which occurs in a manufac-68 turing or processing activity, and
69
(B) it becomes a component or ingredient of the product being
70 manufactured or processed pursuant to that activity or is otherwise
71 consumed during that activity, and
72
(C) it is not withdrawn from that manufacturing or processing
73 activity to be used for a different purpose, or to be sold or offered
74 for sale, or to be discharged or disposed of; or
75
(2) any material manufactured or produced in the common-76 wealth solely as a by-product from air pollution or water pollution
77 control equipment required under federal or state environmental
78 statutes or regulations, and that is managed in compliance with
79 all applicable federal and state environment statutes and regula-80 tions; or
81
(3) any material manufactured or produced in the common-82 wealth solely as a by-product of a response action taken in
83 response to a release of hazardous material pursuant to chapter
84 twenty-one E or chapter twenty-one H, and that is managed in
85 compliance with all applicable federal and state environmental
86 statutes and regulations.
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“Hazardous substance”, any substance listed pursuant to
sections 101(14) and 102 of the Comprehensive Environmental
Response Compensation, and Liability Act of 1980 (CERCLA),
EL, 96-510, as amended.

“Mixture”, any combination of two or more substances, if the
combination is not, in whole or in part, the result of a chemical
reaction. However, if the combination was produced by a chemical reaction but could have been produced without a chemical
reaction, it shall be treated as a mixture. A mixture also includes
any combination which consists of a substance and associated
impurities.
“Oil”, insoluble or partially soluble oils of any kind or origin
and in any form, including, without limitation, crude or fuel oils,
lube oil or sludge, asphalt, or insoluble or partially insoluble
derivatives of mineral oils, except that, for purposes of taxation
pursuant to this chapter, the following shall not be deemed oil:
(1) fuel that is subject to chapter sixty-four A; or
(2) special fuel that is subject to chapter sixty-four E; or
(3) jet fuel that is subject to chapter sixty-four J, or
(4) number one (# 1) fuel oil; or
(5) number two (#2) fuel oil; or
(6) kerosene; or

(7) animal or vegetable oils; or
(8) waste oil that is classified as hazardous waste in regulations

promulgated by the department of environmental protection pursuant to chapter twenty-one C; or
(9) any material manufactured or produced in the Commonwealth solely as a by-product of a response action taken in response
to a release of oil pursuant to chapter twenty-one E or chapter
twenty-one H, and that is managed in compliance with all applicable
federal and state environmental statutes and regulations.
“Person”, any individual, firm, partnership, sole proprietorship,
joint venture, association, corporation, estate, trust, receiver or
syndicate, or any group or combination of such persons acting as
a unit.
“Possession”, actual possession or constructive possession
“State”, any State of the United States, other than Massachusetts, and any political subdivision thereof, the District of
Columbia, and territories and possessions of the United States.
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126
“Toxic chemical”, a substance which is classified as a toxic
127 chemical pursuant to Section 31 3 of the Emergency Planning
128 and Community Right-To-Know Act of 1986, Title I I I of
129 the Superfund Amendments and Authorization Act of 1986
130 P. L. 99-499, as amended.
131
Section 3. Exemptions

132
The following are expressly exempt from the excise
133 imposed pursuant to this chapter:
134

tax

(a) possession of oil or hazardous material in new and used

135 vehicles and vessels intended to be used for their normal purposes
136 or to be offered for sale to consumers for normal purposes;
(b) possession of oil or hazardous material by an individual
137
138 under circumstances where the oil or hazardous material is used or
139 is to be used for a personal or domestic purpose and not for any
140
141
142
143
144

business purpose;
(c) possession of an oil or hazardous material for which the
excise tax imposed pursuant to this chapter already has been paid
and which has not been subjected to remanufacturing, reprocessing or off-site recycling. Repackaging shall not be considered
145 to be remanufacturing, reprocessing or recycling;
(d) possession of an oil or hazardous material involving persons
146
147 or activities which the Commonwealth of Massachusetts is

148 prohibited from taxing under the United States Constitution;
149 including, but not limited to, possession of an oil or hazardous
150 material which is only temporarily stored or possessed in the
151 Commonwealth in connection with through, interstate movement
152 of the oil or hazardous material from points of origin to points of
153 destination both of which are outside of the Commonwealth;
(e) possession of an oil or hazardous material in a consumer
154
155 product which is intended for retail sale;
156
(f) possession of a hazardous material present in a manufactured
157 item;
(1) which is formed to a specific shape or design during
158
159 manufacture; and
(2) which has end use functions dependent in whole or in part
160
161 upon its shape or design during end use; and
(3) which does not release a toxic substance under normal con162
163 ditions of processing or use of that item; provided, what if a
164 person possesses or uses such an item in a manner such that it no

6
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201

HOUSE

No. 1997

[January

longer meets the above criteria, then this exemption shall no
longer be valid, and such person shall be considered to be the first
possessor of the hazardous material pursuant to this chapter;
(g) possession of any oil or hazardous material which is present
in a mixture and which is in a concentration in the mixture which
is below one-percent (1 %) of the mixture; or
(h) possession of oil or hazardous material which is present in
hazardous waste as classified in regulations promulgated by the
department of environmental protection pursuant to chapter
twenty-one C; which is transported by a transporter licensed pursuant to said chapter, and for which a transporter fee has been or
is to be paid pursuant to said chapter.
Section 4. Credits.
(a) Any manufacturer of a hazardous material shall be entitled,
subject to the regulations of the department, to a credit not to
exceed the excise paid under this chapter, or due to be paid, by the
manufacturer for those ingredients or components of the hazardous material that are hazardous materials; provided, that such
credit may not be claimed when remanufacturing, reprocessing or
recycling hazardous materials.
(b) A first possessor who pays to another State an excise or

other tax substantially similar in all respects to the excise imposed
pursuant to this chapter for any oil or hazardous material shall be
entitled, pursuant to regulations of the department, to credit for
the amount of such excise or other tax paid for that oil or hazardous material, provided that actual possession of the oil or
hazardous material occurs in Massachusetts. An excise or other
tax shall not be deemed substantially similar in all respects to the
excise imposed pursuant to this chapter unless such excise or
other tax, in addition to any other requirements imposed by the
department: define the taxable incident to be the possession of the
oil or hazardous material; bases the amount of the excise or other
tax on the weight on wholesale value of the substance, without
deductions for costs of doing business; and does not constitute an
income tax or value added tax. The total amount of such credit
shall not exceed, in the aggregate, the amount of the excise that
would be owed for that oil or hazardous material pursuant to this
202 chapter in the absence of such credit.
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203
Section 5. Licenses, Reporting, and Certifications of Parent.
(a) No person shall acquire the first possession of a total, in the
204
205 aggregate of more than twenty-five thousand pounds of oil or haz206 ardous material that is subject to the excise imposed pursuant to
207 this chapter in any six-month period unless such person is the
208 holder of a valid license issued by the commissioner. The commis209 sioner may grant licenses to first possessors or potential first
210 possessors in accordance with section sixty-seven of chapter
211 sixty-two C. The Commissioner may issue such regulations as are
212 necessary to provide for the orderly discontinuance, sale or
213 transfer of a license issued pursuant to this chapter.
214
(b) The Commissioner may by regulation require persons
215 in possession of oil or hazardous materials in Massachusetts to;
216 (i) keep such records, (ii) submit to the department such reports,
217 and (iii) provide to the department or to other possessors of oil or
218 hazardous materials with whom they conduct business such certi219 fications of excise tax payments or other documentation, as the
220 Commissioner determines are necessary to ensure the collection
221 of all excise taxes due pursuant to this chapter and to enable the
7.7.7.

Commissioner to set excise rates pursuant to section two.

223
Section 6. Excise Tax Returns and Payments.
At
the time of filing a return required by section sixteen of
224
225 chapter sixty-two C, every licensee shall pay to the Commissioner
226 the excise due for the time period covered by such return.
227
Section 7. Threshold for Excise Liability.
228
A person who acquires the first possession of less than a total,
229 in the aggregate, of fifty thousand (50,000) pounds of oil or haz230 ardous material subject to the excise imposed pursuant to this
231 chapter in any tax year shall not owe any excise imposed pursuant
232 to this chapter for that tax year. Any excise paid by such person
233 for any such year or portion thereof shall be refunded without
234 interest. No refund shall exceed the amount of excise paid by such
235 person for any such year or portion thereof.
236
Section 8. Receipts into the Environmental Challenge Fund.
237
Revenues collected pursuant to the excise provided for
238 under this chapter, and interest thereon, shall be credited to
239 the Environmental Challenge Fund established pursuant to section
240 two J of chapter twenty-nine, and shall be used, subject to appro241 priation, as specified in section two J of chapter twenty-nine.
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242
243

Refunds made pursuant to this chapter shall be debited to
said fund.
244
Section 9. Excise on a Possession Which is Not a First
245

Possession.
Any person in possession of an oil or hazardous material in the
247 commonwealth for which such person is not the first possessor
248 shall have such documentation of excise payment as the depart249 ment requires pursuant to section five. The excise due on such oil
250 or hazardous material pursuant to this chapter has not been paid,
251 the department may collect the excise due from any person who
252 has had possession of the oil or hazardous material who is not
253 exempt pursuant to this chapter. If the excise is paid by any person
254 other than the first possessor, such person shall have a right of
255 indemnification for the amount of the tax paid against the first
256 possessor of the oil or hazardous material.
257
Section 10. Regulations.
258
The commissioner is authorized to adopt regulations necessary
259 for the proper implementation of this chapter.
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SECTION 3. Section two J of chapter twenty-nine of the
General Laws, as appearing in the 1996 Official Edition, is hereby
amended by striking out said section and inserting in place thereof
the following:—
Section 2J. There shall be established and set up on the
books of the commonwealth a separate fund to be known as
the Environmental Challenge Fund (hereinafter called the Fund).
Amounts shall be credited to the Fund, and shall be used, subject
to appropriation, as set forth in this section.
(1) There shall be credited to tile Fund:
(a) any amounts collected pursuant to section sixteen of chapter

10
11
12 twenty-one A;
13
(b) any amounts collected pursuant to
14
(c) any amounts collected pursuant to
15
(d) any amounts collected pursuant to
16
(e) any amounts collected pursuant

chapter twenty-one E
chapter twenty-one H;
chapter sixty-four K;
to section ten or section
fifteen of chapter four hundred and five of the acts of nineteen
18 hundred and eighty-five;
19
(f) any amount collected pursuant to the seventh paragraph of
20 section seven of chapter twenty-one C, which refers to fees to be
21 paid by persons licensed to transport hazardous waste; and
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(g) any income derived from the investment of amounts
23 credited to the Fund.
(2) Amounts credited to the Fund shall be used, subject to
24
25 appropriation, solely for the following purposes:
26
(a) response actions for releases or threats of release of oil or
27 hazardous material or for any other action necessary to implement
28 chapter twenty-one E.
(b) implementation and enforcement of chapter sixty-four K.
29
(3) Amounts credited to the Fund pursuant to clauses (a), (b),
30
31 (c), (e), (f), and (g) of paragraph (1) shall be used, subject to
32 appropriation, solely for the purposes set forth in clause (a) of
33 paragraph (2). Amount credited to the Fund pursuant to clause (d)
34 of paragraph (1) shall be used, subject to appropriation, solely for
35 the purposes set forth in clauses (a) and (b) of paragraph (2).
SECTION 4. Section sixteen of chapter sixty-two C of the
1
2 General Laws, as appearing in the 1996 Official Edition, is hereby

3 amended by redesignating subsection (k) as subsection (1); and by
4 inserting after subsection (j) the following:
(k) Every person who is required to be licensed under chapter
5
6 sixty-four K shall file, in compliance with regulations promul-7 gated by the commissioner, periodic returns stating such informa-8 tion as the commissioner may deem necessary for the efficient

9 collection of all of the excise due pursuant to chapter sixty-four K
10 and for the accurate annual determination of the excise taxation
11 rate as specified in section one of chapter sixty-four K. Such regu-12 lations may specify, without limitation, the dates and periods for
13 which such returns shall be filed. Every such return shall be filed
14 within twenty days of the period covered thereby. The commis-15 sioner may specify forms on which the returns shall be filed.
16 Terms used in this subsection (k) shall have the same meaning that
17 they have in chapter sixty-four K.

1
2

3
-4
5

SECTION 5. Section twenty-five of chapter sixty-two C of the
General Laws, as appearing in the 1996 Official Edition, is hereby
amended by inserting, in the first sentence, after the words “sixtyfour J”, the following:—, every first possessor of oil or hazardous
materials, as defined under chapter sixty-four K.
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SECTION 6. Section thirty-three A of chapter sixty-two C of
1
2 the General Laws, as appearing in the 1996 Official Edition, is

3 hereby amended by inserting after the words “sixty-four I” the
4 following:— sixty-four K.
,

1

SECTION 7. Section sixty-six of chapter sixty-two C of the
2 General Laws, as appearing in the 1996 Official Edition, is hereby
3 amended by striking out, in the first sentence, th& words “sixty-4 four I”, and inserting in place thereof the following:— sixty-5

fourK.

1
2

SECTION 8. The first sentence of the first paragraph of section
sixty-seven of chapter sixty-two C of the General Laws, as
appearing in the 1996 Official Edition, is hereby amended by
inserting after the words “sixty-four F, a comma
by deleting
which
and
follows,
the word “or”
by inserting after the words
“sixty-four I” the following:— ,oras a first possessor of oil or
hazardous materials, as defined in chapter sixty-four K.

3
4
5

6
7
1

2
3
-4

5
1

2
3
4
-5
6

SECTION 9. The seventh paragraph of section sixty-seven of
chapter sixty-two C of the General Laws, as appearing in the 1996
Official Edition, is hereby amended by inserting in the first sentence after the words “users of special fuels;” the following:—
first possessors;.
SECTION 10. If any provision or clause of this chapter or
application thereof to any person or circumstances is held invalid,
such invalidity shall not affect other provisions or applications of
this chapter which can be given effect without the invalid provision or application, and, to this end, the provisions of this chapter
are declared severable.
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