
HOUSE No. 2143
By Mr. Koutoujian of Newton, petition of Peter J. Koutoujian for

legislation to further regulate the use of observation services by health
insurance plans. Insurance.

in the Year One Thousand Nine Hundred and Ninety-Nine

An Act to regulate the use of observation services by health
PLANS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section eight of chapter one hundred and eighteen E
2 of the General Laws, as appearing in the 1996 Official Edition,
3 is amended by adding a new subsection d%;—
4 d%. “Observation services”, those services furnished on a hospi-
-5 tabs premises, including the use of a bed and periodic monitoring
6 by a facility’s nursing or other staff that are reasonable and neces-
-7 sary to evaluate and treat an outpatient’s condition or determine the
8 need for a possible admission to the hospital as an inpatient.

1 SECTION 2. Chapter one hundred and eighteen E of the
2 General Laws, as so appearing, is amended by adding after section
3 twelve thereof a new section twelve A:—
4 Section 12A. (a) Any contract entered into between (1) the
5 division and a hospital pursuant to the second paragraph of
6 section twelve and the first paragraph of section eleven of chapter
7 one hundred and eighteen G; or (2) the division and an entity pur-
-8 suant to the last paragraph of section twelve shall comply with all
9 of the provisions of this section.

10 (b) Any classification of a patient as requiring or receiving
11 observation services shall be based on the medical judgment and
12 intent of the physician at the time of initial evaluation, taking into
13 account any expectation that further evaluation and treatment
14 shall require less than twenty-four hours in a health care facility,
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15 although hours shall not be the sole determinant of status. If the
16 treating physician’s intent and expectation after due consideration
17 of the patient’s presenting signs and symptoms is that further eval-

-18 uation and treatment shall require more than twenty-four hours in
19 a health care facility, the patient shall be classified as an inpatient.
20 The determination of status shall not be delayed until test and
21 examination results are available. Neither the division, its agent,
22 nor an entity subject to this section shall employ criteria for such
23 classification other than nationally published, physician developed
24 criteria.
25 (c) If, after applying the principles established in subsection (b)
26 of this section, a hospital and the division (or a hospital and an
27 entity under contract with the division) are unable to agree on the
28 classification of a patient into an inpatient or outpatient setting,
29 the division, its agent, or an entity subject to this section (as the
30 case may be) shall release to the provider (i) the specific criteria
31 used to make the determination and (ii) a clear description of the
32 clinical justification for the determination. If, after making such
33 information available, a dispute continues to exist, then the
34 appeals provisions of paragraphs one and two of this subsection
35 shall apply, and the division, its agent, or said entity must provide
36 for the implementation of such appeals provisions.
37 (1) A patient, physician, or hospital aggrieved by the division
38 or said agent’s decision under this subsection may file an appeal
39 with an independent appeal panel established by the division, its
40 agent, or the entity under contract with the division. Such inde-
-41 pendent panel shall be established pursuant to regulations issued
42 by the managed care ombudsman established by executive order
43 or otherwise established by law.
44 (2) The independent appeal panel shall render its decision
45 within thirty days from the date of filing of said appeal.
46 (3) Notwithstanding the foregoing, the division, its agent, or
47 said entity may require said aggrieved party file an appeal within
48 an internal appeal process prior to the filing of an appeal with an
49 independent appeal panel.
50 (d) The division, its agent, or an entity subject to this section
51 shall be required to educate providers under contract regarding the
52 utilization management criteria used by the division, agent or said
53 entity in determining the patient setting, length of stay, and the
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54 extent of coverage for services provided to beneficiaries. Provider
55 education shall comply with the requirements of paragraph one of
56 this subsection (d). Education for beneficiaries shall comply with
57 the requirements of paragraph two of this subsection (d).
58 (1) Provider education shall be designed, to the maximum
59 extent practicable, to (i) eliminate confusion concerning the uti-
-60 lization of observation services as an alternative to the inpatient
61 setting; (ii) ensure that providers can communicate the patient’s
62 status when the patient is hospitalized as it may affect said
63 patient’s level of co-payments and deductibles; and (iii) ensure
64 that any necessary discharge plan, transportation, home health
65 services, and other outpatient follow-up care for the patient can be
66 provided in a timely and cost-effective manner.
67 (2) Evidence of coverage documents made available to benefi-
-68 ciaries shall include a description of observation services as an
69 alternative to the inpatient setting and include a description of co-
-70 payments and deductibles for which a patient shall he responsible
71 in each setting.
72 (e) Notwithstanding any other provision of this section, after a
73 determination of whether a particular service was appropriately
74 classified as inpatient or an observation service, the payment rules
75 of this subsection (e) shall apply.
76 (1) A post surgical day patient shall be classified as requiring
77 and shall receive observation services if, after a normal recovery
78 period, additional care is required to determine the need for a hos-
-79 pital admission. For purposes of this paragraph, the term “normal
80 recovery period” shall mean eight hours after the performance of
81 the surgical procedure. If such a patient is classified as requiring
82 or receiving observation services after the normal recovery period,
83 the division or an entity subject to this section shall reimburse
84 said hospital for observation services in addition to any reim-
-85 bursement otherwise due said hospital for the surgical procedure.
86 Notwithstanding the foregoing, this provision shall not prohibit
87 hospitals and an entity subject to this section from entering into
88 contractual arrangements that supercede this provision after the
89 effective date of the enactment of the Patient Access to Quality
90 Health Care Act.
91 (2) Except as otherwise provided by law, the division or its
92 agent shall pay for observation services provided prior to the day
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93 of admission, in addition to any payment made for the subsequent
94 hospital admission.
95 (f) If any provision of this section is held to be invalid or
96 unconstitutional by a court of competent jurisdiction, the
97 remaining provisions hereof shall not be affected thereby.

1 SECTION 3. The General Laws are hereby amended by adding
2 after chapter one hundred and seventy six N the following new
3 chapter:—

4

5 Section 1. As used in this chapter, the following words shall,
6 unless the context clearly requires otherwise, have the following
7 meanings:—
8 “Commissioner”, the commissioner of insurance whose powers
9 and duties are established pursuant to section three A of chapter

10 one hundred and seventy-five.
11 “Health plan” or “plan”, any of the following that engage in the
12 trade or business of offering for sale insurance products in the
13 commonwealth: an insurer licensed or otherwise authorized to
14 transact accident or health insurance under chapter one hundred
15 and seventy-five; a non-profit hospital service corporation orga-
-16 nized under chapter one hundred and seventy-six A; a non-profit
17 medical service corporation organized under chapter one hundred
18 and seventy-six B; a health maintenance organization organized
19 under chapter one hundred and seventy-six G; and an organization
20 entering into a preferred provider arrangement under chapter one
2! hundred and seventy-six I.
22 “Observation services”, those services furnished on a hospital’s
23 premises, including the use of a bed and periodic monitoring by a
24 facility’s nursing or other staff that are reasonable and necessary
25 to evaluate and treat an outpatient’s condition or determine the
26 need for a possible admission to the hospital as an inpatient.
27 Section 2. No product purporting to offer health coverage to
28 any individual may be offered for sale by a health plan in the corn-
-29 monwealth unless the provisions of this chapter are met with
30 respect to said product.
31 Section 3. If a health plan offers a product that contains a provi-
-32 sion that attempts to classify a patient as requiring or receiving

CHAPTER 1760.
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33 observation services, then any such classification shall be based
34 on the medical judgment and intent of the physician at the time of
35 initial evaluation, taking into account an expectation that further
36 evaluation and treatment shall require less than twenty-four hours
37 in a health care facility, although hours shall not be the sole deter-
-38 minant of status. If the treating physician’s intent and expectation
39 after due consideration of the patient’s presenting signs and symp-
-40 toms is that further evaluation and treatment shall require more
41 than twenty-four hours in a health care facility, the patient shall be
42 classified as an inpatient. The determination of status shall not be
43 delayed until test and examination results are available. No health
44 plan may employ criteria for such classification other than nation-
-45 ally published, physician developed criteria.
46 Section 4. If, after applying the principles established in section
47 three of this chapter, a hospital and health plan are unable to agree
48 on the classification of a patient into an inpatient or outpatient set-
-49 ting, the plan must release to the provider (i) the specific criteria
50 used to make the determination and (ii) a clear description of the
51 clinical justification for the determination. If, after making such
52 information available, a dispute continues to exist, then the
53 appeals provisions of subsections (a) and (b) of this section shall
54 apply, and any health plan subject to the provisions of this chapter
55 shall provide for the implementation of such appeals provisions.
56 (a) A patient, physician, or hospital aggrieved by a decision of
57 a health plan under this paragraph may file an appeal with an
58 independent appeal panel. Such independent panel shall render its
59 decision within thirty days from the date of filing of said appeal.
60 (b) Such independent panel shall be established pursuant to
61 regulations issued by the managed care ombudsman established
62 by executive order or otherwise established by law.
63 (c) Notwithstanding the foregoing, a health plan may require
64 said aggrieved party to file an appeal within the plan’s internal
65 appeal process prior to the filing of an appeal with an independent
66 appeal panel.
67 Section 5. Any health plan subject this section shall be required
68 to educate providers under contract with the plan regarding the
69 utilization management criteria as used by said insurer in deter-
-70 mining the patient setting, length of stay, and the extent of cov-
71 erage for services provided to enrollees. Provider education shall
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