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By Mr, Rodrigues of Westport, petition of the Associated Industries

of Massachusetts, Michael J. Rodrigues, other members of the
General Court and others for legislation to protect consumers in man-
aged care health plans. Health Care.
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In the Year One Thousand Nine Hundred and Ninety-Nine,

An Act protecting consumers in managed care health plans.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Chapter 26 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by inserting after
3 section 81 the following new section:—
4 Section BK. (1) For the purposes of this section, the following
5 terms shall have the following meanings unless the context clearly
6 requires otherwise:
7 “Board”, the managed care accreditation board established
8 pursuant to section BL.
9 “Covered individual”, a resident of the commonwealth on

10 whose behalf a third-party payor makes payments under a health
11 benefit plan to health care providers.
12 “External review”, a process by which a covered individual
13 may request that an adverse determination by his healthcare
14 provider be reviewed by an external review agent.
15 “External review agent” or “review agent”, a clinical
16 peer employed or under contract with an external agent”, a clin-
-17 ical peer employed or under contract with an external review
18 organization.
19 “External review organization”, an entity which employs or
20 contracts with clinical peers to perform external reviews as that
21 term is defined in chapter 1760.
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22 “Health care provider network”, an entity that directly employs
23 or enters into contracts with health care professionals and facili-
-24 ties under which the professionals and facilities agree to provide
25 health services to covered individuals for whom the entity has
26 agreed to arrange for health services. A health care provider net-
-27 work may be a third-party payor or the agent of a third-party
28 payor.
29 “Managed care organization”, an entity that provides or
30 arranges for the provision of health care services through a health
31 care provider network or which employs utilization review in
32 making determinations about covered benefits, or both. The term
33 shall include without being limited to: (a) a carrier licensed to
34 issue accident and sickness policies which provide hospital and
35 surgical expense coverage pursuant to chapter 175, a non-profit
36 hospital service corporation licensed pursuant to chapter 176A, a
37 non-profit medical service corporation licensed pursuant to
38 chapter 1768, a health maintenance organization licensed pur-
-39 suant to chapter 176G, or a preferred provider arrangement audio-
-40 rized pursuant to chapter 1761; (b) any other entity or organization
41 that provides a defined set of health care services to enrollees of
42 the organization; or (c) an organization that performs quality
43 assurance, utilization review, or benefit or coverage determina-
-44 tions on behalf of a managed care organization.
45 “Third-party payor”, an entity which has agreed to pay for
46 some or all health services provided to a resident of the common-
-47 wealth.
48 “Utilization review”, the evaluation of the medical necessity,
49 appropriateness, and efficacy of the use of health care services,
50 procedures and facilities in connection with a third-party payment
51 determination for a covered individual.
52 “Utilization review organization”, an organization which
53 conducts utilization review, whether as its primary business or
54 ancillary thereto. A utilization review organization may be a third-
-55 party payor or an agent of a third-party payor.
56 (2) There is hereby established within the division of insurance,
57 but not subject to its control, a managed care accreditation board.
58 Said board shall consist of the following members; the commis-
-59 sioner of insurance, the commissioner of public health, the com-
-60 missioner of the division of health care finance and policy, the
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61 secretary of consumer affairs, and the secretary of administration
62 and finance. The board shall be chaired by the secretary of admin-
-63 istration and finance. A board member may appoint a designee to
64 serve in his place. The board shall be responsible for adminis-
-65 tering the provisions of this section. The board may, subject to
66 appropriation, incur expenses and appoint an executive director.
67 The board may adopt such reasonable rules and regulations as
68 may be necessary for the conduct of its business.
69 (3) (a) The board shall establish minimum standards for the
70 accreditation of managed care organizations by the common-
-71 wealth. Such minimum standards shall include, but not be limited
72 to, the requirements for the conduct of utilization review provided
73 in section 5 of chapter 1760. The board shall accredit such
74 managed care organizations that the board determines are in com-
-75 pliance with such standards. Notwithstanding the forgoing, the
76 board shall deem a managed care organization to be in compliance
77 with the standards if the managed care organization is currently
78 accredited by: (1) the American Accreditation Health Care
79 Commission; (2) the National Committee for Quality Assurance;
80 or (3) another comparable, nationally recognized organization.
81 (b) Accreditation shall be valid for a period of 12 months. The
82 board may revoke accreditation if it finds a managed care organi-
-83 zation has failed to comply with the applicable accreditation
84 standards or, in the case of a managed care organization which has
85 been deemed to be in compliance, if the managed care organiza-
-86 tion has its accreditation revoked.
87 (4) The board shall, on an annual basis, reproduce and dis-
-88 tribute a health plan report card comparing managed care organi-
-89 zations licensed pursuant to Chapter 176G, which is prepared and
90 published by the Massachusetts Health Care Purchaser Group
91 provided that:
92 (a) the Board of Directors of the Massachusetts Health Pur-
-93 chaser Group will consult annually with the chairs of the commit-
-94 tees on health care and insurance on the content and format of the
95 report card. Such consultation will take place after the release,
96 distribution, and review of the current year’s report card and
97 before the design and publication of the next year’s report card.
98 Such consultation will consider the report card’s effectiveness in
99 providing a basis by which health maintenance organizations may

100 be evaluated and compared by consumers.
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(b) participation in the preparation and inclusion in the report
card shall be mandatory for all managed care organizations
licensed pursuant to Chapter 176 G by the division of insurance to
do business in the commonwealth;

101
102
103
104

(c) in preparing the report card, the Massachusetts Health
Purchaser Group shall use the Health Plan Employer Data and
Information Set (HEDIS) already reported by health insurance
plans to the National Committee on Quality Assurance (NCQA);
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(d) the report card shall be made available to residents of the
commonwealth, upon request, by the office. The office shall dis-
tribute the report card to all public libraries, and state and local
offices of elder affairs. The office shall study the creation of a
website for the report card, in cooperation with the Massachusetts
Health Purchaser Group;
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(e) such health plans shall notify members and prospective
members of the existence and locations of the report cards pur-
suant to section 4(c)(2) of chapter 1760.
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(f) such health plans should also notify prospective new
members in the open enrollment materials of the existence of the
report card.
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(5) The board shall establish a process and criteria for the
approval and certification of external review organizations
through which external reviews are conducted pursuant to sec-
tion 6 of chapter 1760. Such reviews may only be conducted by
external review organizations which have been approved and cer-
tified by the board. The board may consider and approve external
review organizations that are located outside of the common-
wealth, which meet the criteria established by the board. In estab-
lishing such criteria, the board shall provide that reviews be
conducted only by clinical peers as that term is defined in sec-
tion 1 of chapter 1760,
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(6) The board shall, subject to appropriation, provide informa-
tion and assistance to consumers of managed care through its
appointment of an ombudsman. The ombudsman shall provide the
following assistance to consumers: (a) educating health plan con-
sumers regarding their rights and responsibilities as plan members
through the use of toll-free telephone and facsimile numbers,
printed materials, and an internet site; (b) assisting consumers
in understanding health plan grievance and appeal procedures;
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133
134
135
136
137
138
139
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140 (c) establishing and maintaining contact with appropriate health
141 plan personnel to assist in the resolution of consumer concerns;
142 and (d) assisting consumers in evaluating concerns and facilitating
143 communication with health plan member service departments to
144 help resolve consumer concerns. Prior to providing the types of
145 assistance in clause (d), the ombudsman shall refer consumers to
146 their managed care organization and, when applicable, to their
147 plan administrator. The ombudsman shall maintain data on the
148 number of calls and the types of assistance requested, and shall
149 catalogue managed care organizations’ internal review processes,
150 and make such information available to the public upon request.
151 Nothing in this section shall be construed to require a managed
152 care organization to release to the consumer assistance program
153 information concerning a member without the written, informed
154 consent of that member. Any such written consent shall constitute
155 a release of the managed care organization from any liability for
156 providing such information.

1 SECTION 2. The General Laws are hereby amended by
2 inserting after chapter 176 N the following chapter:—

4

5 Section 1. For the purposes of this chapter, the following words
6 shall have, unless the context clearly requires otherwise, the

following meanings:-
8 “Adverse determination”, a determination by a utilization
9 review organization that an admission, availability of care, con-

-10 tinued stay or other health care service has been reviewed and,
11 based on the information provided, does not meet the organiza-

-12 tion’s requirements for coverage based on medical necessity,
13 appropriateness of health care setting or level of care or effective-

-14 ness, and coverage for the requested service is therefore denied,
15 reduced, modified or terminated; provided, however, that if the
16 patient and ordering provider agree to the denial, reduction,
17 modification or termination, then a determination shall not be
18 considered adverse.
19 “Board”, the managed care accreditation board established
20 pursuant to section 8K of chapter 26,

CHAPTER 1760.
MANAGED CARE CONSUMER PROTECTIONS.
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21 “Clinical peer”, a physician or a provider in the same licensure
22 category as the ordering provider, who holds a non-restricted
23 license in a state of the United States and who practices in the
24 same or similar specialty as typically manages the medical condi-
-25 tion, procedure or treatment under review.
26 “Covered individual”, a resident of the commonwealth on
27 whose behalf a third-party payor makes payments under a health
28 benefit plan to health care providers.
29 “Commissioner”, the commissioner of insurance
30 “Emergency condition”, a medical condition, whether physical
31 or mental, manifesting itself by symptoms of sufficient severity
32 that the absence of prompt medical attention could reasonably be
33 expected by a prudent layperson who possesses an average knowl-
-34 edge of health and medicine to result in placing the covered indi-
-35 vidual’s health in serious jeopardy, serious impairment to body
36 function, or serious dysfunction of any body organ or part.
37 “External review”, a process by which a covered individual
38 may request that an adverse determination be reviewed by an
39 external review agent.
40 “External review agent” or “review agent”, a clinical peer
41 employed or under contract with an external review organization.
42 “External review organization”, an entity which employs or
43 contracts with clinical peers to act as external review agents.
44 “Health care provider network”, an entity that directly employs
45 or enters into contracts with health care professionals and facili-
-46 ties under which the professionals and facilities agree to provide
47 health services to covered individuals for whom the entity has
48 agreed to arrange for health services. A health care provider net-
-49 work may be a third-party payor or the agent of third-party payor.
50 “Managed care organization”, an entity that provides or
51 arranges for the provision of health care services through a health
52 care provider network or which employs utilization review in
53 making determinations about covered benefits, or both. The term
54 shall include without being limited to: (a) a carrier licensed to
55 issue accident and sickness policies which provide hospital and
56 surgical expense coverage pursuant to chapter 175, a non-profit
57 hospital service corporation licensed pursuant to chapter 176A, a
58 non-profit medical service corporation licensed pursuant to
59 chapter 1768, a health maintenance organization licensed
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60 pursuant to chapter !76G, or a preferred provider arrangement
61 authorized pursuant to chapter 1761; (b) any other entity or orga-
-62 nization that provides a defined set of health care services to
63 enrollees of the organization; or (c) an organization that performs
64 quality assurance, utilization review, or benefit or coverage deter-
-65 minations on behalf of a managed care organization.
66 “Stabilized for discharge”, an emergency condition shall be
67 deemed to be stabilized for purposes of discharging a patient,
68 other than for the purpose of transfer from one facility to another,
69 when the treating physician attending to the patient determines
70 that, with reasonable clinical confidence, the patient’s further
71 care, including diagnostic work-up or treatment, could be reason-
-72 ably performed on an outpatient basis or a later scheduled
73 inpatient basis; provided, however, that the patient is given a
74 reasonable plan for appropriate follow-up care and discharge
75 instructions, or as further required in section 1867 of the Social
76 Security Act. Stabilization for discharge shall not require final
77 resolution of the emergency medical condition.
78 “Stabilized for transfer”, an emergency condition shall be
79 deemed to be stabilized for transfer if a patient can be transferred
80 from one facility to a second facility and the treating physician
81 attending the patient determines, that, with reasonable clinical
82 confidence, the patient is expected to leave the facility and be
83 admitted at a second facility with no material deterioration in his
84 condition, or as further required in section 1867 of the Social
85 Security Act. Stabilization for transfer shall not require final reso-
-86 lution of the emergency condition.
87 “Third-party payor”, an entity which agrees to pay for some or
88 all health services provided to a resident of the commonwealth.
89 “Utilization review”, the evaluation of the medical necessity,
90 appropriateness, and efficacy of the use of health care services,
91 procedures and facilities in connection with a third-party payment
92 determination for a covered individual.
93 “Utilization review organization”, an organization which
94 conducts utilization review, whether as its primary business or
95 ancillary thereto. A utilization review organization may be a third-
-96 party payor or an agent of a third-party payor.
97 Section 2. Notwithstanding any other provision of law to the
98 contrary, a managed care organization shall comply with the
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provisions of this chapter. The commissioner shall have authority
to promulgate rules and regulations relative to the implementation
and enforcement of this chapter.

99
100
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Section 3. A managed care organization shall provide coverage
without prior authorization for medically necessary screening and
stabilization services provided in or by a hospital emergency
facility to a covered individual with an emergency condition. Any
such managed care organization may require a covered individual
to contact either the organization or the covered individual’s
primary care provider within 48 hours of receiving emergency
services.

102
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107
108
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A managed care organization may require a hospital emergency
department to contact the physician on-call designated by the
managed care organization for authorization of services to be
provided after the covered individual has been stabilized for
discharge or transfer. Contact shall be initiated by the hospital
emergency department within one hour of stabilization. If said
managed care organization does not respond within one hour,
authorization for post-stabilization services shall be deemed to be
approved, provided that the services are otherwise eligible for
coverage under the covered individual’s health benefit plan.

no
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Section 4, (a) Each managed care organization shall issue and
deliver to at least one adult covered individual in each household
residing in the commonwealth evidence of coverage and any
amendments thereto. Such evidence of coverage or benefits
available to the covered individual shall contain a clear, concise
statement of:

120
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122
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(1) the health services and any other benefits to which the
covered individual is entitled on a nondiscriminatory basis;

126
127

(2) the prepaid fee which must be paid by or on behalf of the
covered individual unless that information is otherwise provided
by a group policy holder or contract holder.

28
129
130

(3) the limitations on the scope of health services and any other
benefits to be provided, including an explanation of any
deductible or copayment feature and all restrictions relating to
preexisting conditions;

131
132
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134

(4) the locations where, and the manner in which health
services and any other benefits may be obtained;

135
136

(5) the criteria by which a covered individual may be
disenrolled or denied enrollment;

137
138
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139 (6) a description of the managed care organization’s method for
140 resolving the complaints of a covered individual, including
141 internal reviews, expedited reviews and external reviews of
142 adverse determinations;
143 (7) the prohibition against canceling or refusing to renew a
144 covered individual’s policy, contract, benefits, subscription certifi-
-145 cate, or other basis for coverage except for the following reasons:
146 (i) failure by the covered individual or other responsible party
147 to make payments required under the contract;
148 (ii) misrepresentation or fraud on the part of the covered
149 individual;
150 (iii) commission of acts of physical or verbal abuse by the
151 covered individual which pose a threat to providers or other
152 covered individuals in said organization and which are unrelated
153 to the physical or mental condition of the covered individual;
154 provided, however, that the board prescribes or approves the pro-
-155 cedures for the implementation of the provisions of this clause;
156 (iv) relocation of the covered individual outside the service area
157 of the managed care organization; or
158 (v) non-renewal of the group contract through which the
159 covered individual receives coverage.
160 (8) a summary description of the procedure, if any, for out-of-
-161 network referrals and any additional charge for utilizing out-of-
-162 network providers;
163 (9) a summary description of the utilization review procedures
164 and quality assurance programs used by the health maintenance
165 organization; and
166 (10) a statement detailing the services available to assist
167 covered individuals whose primary language is not English;
168 (b) Upon enrollment, a managed care organization shall provide
169 to at least one adult individual in each household covered by the
170 health plan, or upon request of a prospective covered individual,
171 the following information:
172 (1) the evidence of coverage described in the preceding
173 paragraph or an equivalent document;
174 (2) a statement that a covered individual can obtain information
175 from the health maintenance organization regarding whether a
176 particular drug is included in the plan’s formulary;
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(3) a summary description of the procedures followed by the
managed care organization in making decisions about the experi-
mental or investigational nature of individual drugs, medical
devices or treatments in clinical trials;
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(4) a statement that physician profiling information is available
from the board of registration in medicine;

181
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(5) a summary description of the types of methodologies the
managed care organization uses to compensate providers;

183
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(6) a summary description of the process by which clinical
guidelines and utilization review criteria are developed;

185
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(7) a statement that the information specified in paragraph (c) is
available to the covered individual or prospective covered indi-
vidual upon request;
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(8) the toll-free phone number, facsimile number, and internet
site, and other means of contacting the consumer assistance pro-
gram, as defined in section 8K of chapter 26.

190
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(c) Upon request and where applicable, a managed care organi-
zation shall provide the following information to a covered
individual or a prospective covered individual:
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(I) a list of health care providers who may provide services to
covered individuals, organized by specialty and by location; pro-
vided, however, that if any network providers are not available to
the covered individual, such list shall indicate which providers are
available to the covered individual;
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(2) a list of sources of independently published information
assessing covered individual satisfaction and evaluating the
quality of services offered by the health maintenance organization
including, but not limited to, the health plan report card provided
for in section 8K of chapter 26.

201
202
203
204
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(3) information concerning whether a particular drug is
included in the plan’s formulary;

206
207
208 (4) the percentage of physicians who disenrolled from the man-

aged care organization during the previous calendar year and the
three most common reasons for physician disenrollment; and

209
210

(5) a report detailing the number, type and resolution of internal
and external appeals processed during the previous calendar year.

211
212
213 Section 5. (a) A managed care organization shall demonstrate

to the commissioner that it complies with the standards of conduct
for utilization review established in this section. Notwithstanding

214
215
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216 the foregoing, any managed care organization that is accredited by
217 the managed care oversight board pursuant to section 8K of
218 chapter 26 shall be deemed to be in compliance with the standards
219 established pursuant to this sub-section and subsection (b). The
220 standards are:
221 (1) Any such managed care organization, as defined in section
222 one, shall conduct its utilization review program pursuant to a
223 written plan.
224 (2) Any such utilization review program shall be under the
225 supervision of a physician and shall be staffed by appropriately
226 trained and qualified personnel.
227 (3) Any such managed care organization shall have a docu-
-228 mented process to review and evaluate the effectiveness of its
229 utilization review program.
230 (4) Any such utilization review organization shall adopt utiliza-
-231 tion review criteria and conduct all utilization review activities
232 pursuant to those criteria. Said criteria shall be, to the maximum
233 extent feasible, scientifically-derived and evidence-based and
234 shall be developed or adopted with the input of participating
235 physicians;
236 (5) Any such managed care organization shall have a docu-
-237 mented process to ensure that utilization review criteria are
238 applied consistently;
239 (6) Any such managed care organization shall make utilization
240 review determinations on a timely basis consistent with the
24! accreditation standards of the American Accreditation Health Care
242 Commission or the National Committee for Quality Assurance;
243 (7) Any such managed care organization shall ensure that all
244 adverse determinations are made by a physician or by a provider
245 in the same or similar licensure category as the ordering provider;
246 (8) Any such managed care organization shall have an appeal
247 process through which a covered individual may contest an
248 adverse determination. A managed care organization shall ensure
249 that all appeal determinations are made by a physician, other than
250 the physician who made the adverse determination, who practices
251 in the same or similar specialty as typically manages the medical
252 condition, procedure or treatment or is otherwise knowledgeable
253 regarding the medical condition, procedure or treatment under
254 review, A managed care organization shall ensure that appeal
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determinations are made on a timely basis consistent with the
accreditation standards of the American Accreditation Health Care
Commission or the National Committee for Quality Assurance.

255

256
257

(9) Any such managed care organization shall base retrospec-
tive review determinations solely on the medical information
available to the attending physician or ordering provider or the
medical information which should have been obtained by the
attending physician or ordering provider, at the time the medical
care was provided;

258
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(10) Any such managed care organization shall not reverse a
prior approval of payment for services unless the information sub-
sequently provided to the organization is materially different from
that which was provided at the time of the original determination.
A material change shall include, but not be limited to, information
demonstrating that the individual was not a covered individual at
the time the services were delivered;

264
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(11) Any such managed care organization shall not compensate
an individual rendering utilization review determinations based
upon the number of adverse determinations made; and

271
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(12) Any such managed care organization shall have a docu-
mented process for compliance with all applicable medical record
confidentiality statutes and regulations.

274
275

276
277 (13) Any such managed care organization, shall have an expe-

dited appeal procedure which substantially complies with the
following standards:

278
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(b) The managed care organization shall have a procedure to
review an adverse determination related to an ongoing inpatient
hospital stay where the attending physician believes that the time
needed to complete the organization’s standard appeal process
would significantly increase the risk to the covered individual’s
health. Said procedure shall permit an attending physician to
request an expedited appeal in writing or by telephone.

280
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(c) The managed care organization shall provide the attending
physician access to a clinical peer by telephone within one busi-
ness day of the physician requesting an expedited appeal.

287
288
289
290 (d) The managed care organization shall provide a response to

an expedited appeal related to ongoing inpatient services prior to
the patient’s discharge from the hospital, provided that the organi-
zation has received all necessary information. A response to an

291
292
293
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294 expedited appeal shall be communicated to the attending
295 physician by telephone and a written copy of the response shall be
296 sent to the covered individual. The written response shall include
297 an explanation of any other review processes offered by the
298 organization.
299 (e) A covered individual shall not be held liable by either the
300 utilization review organization, the hospital or the attending
301 physician for the cost of inpatient services in excess of the applic-
-302 able copayment, co-insurance or deductible incurred pending the
303 organization’s response to an expedited appeal.
304 Section 6. A covered individual who is aggrieved by an adverse
305 determination made by a managed care organization and who has
306 exhausted all available internal review processes offered by such
307 managed care organization shall have the right to an external
308 review provided that the total cost of the disputed health service is
309 at least $l,OOO. Such request shall be filed with the managed care
310 organization no later than 60 days after issuance of a final adverse
311 determination notice pursuant to said organization’s internal
312 review process.
313 Within 14 days of receipt of a request for external review,
314 a managed care organization shall forward the request, and all rel-
-315 evant documentation in the organization’s possession, to an
316 external review organization selected by the organization which
317 has been approved by the board pursuant to section 8K (5) of
318 chapter 26. Information so forwarded by the managed care organi-
-319 zation to the external review organization shall be accorded the
320 status of confidential and privileged information within the
321 meaning established for the proceedings, reports and records of
322 a medical peer review committee pursuant to section 204 of
323 chapter 111.
324 Upon receipt of the documentation specified in the preceding
325 paragraph, the external review organization shall assign the
326 request for external review to a review agent. Within 14 days of
327 receipt of the documentation so submitted, the review agent shall
328 determine whether additional information is needed to conduct the
329 review. The review agent shall notify the covered individual, or
330 the covered individual’s clinical provider, and the managed care
331 organization as to what additional information, if any, is required.
332 The covered individual, the covered individual’s provider, and the
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managed care organization shall submit such information, or
an explanation of why the information is not being submitted,
within 14 days of the agent’s request. Any party may supplement
the review agent’s requested information of its own initiative
including but not limited to affidavits of witnesses and experts,
videotape and any other relevant information; provided, that no
review process shall be delayed pending the receipt of such mate-
rials. Within 30 days of receipt of all necessary documentation,
the agent shall issue a written decision to both the covered indi-
vidual and the managed care organization as to whether the
requested service: (I) meets the definition of medical necessity as
stated in the covered individual’s policy or contract and (2) is oth-
erwise a covered benefit under the covered individual’s policy or
contract. If the agent determines that both of these criteria have
been met, he shall issue a finding that the managed care organiza-
tion shall provide coverage for the requested service. If the agent
determines that one or both of the criteria have not been met, he
shall issue a finding that the health carrier shall not provide
coverage for the requested service.
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The decision of the review agent shall be binding on all parties.
A decision of the review agent in favor of the managed care orga-
nization shall create a rebuttable presumption in any subsequent
action at law that the coverage determination made pursuant to the
health carrier’s review processes was appropriate.
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354
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356
The cost of the external review shall be divided between the

covered individual and the commonwealth. The cost to the cov-
ered individual shall be based on a sliding fee scale, as determined
by the commissioner, provided, however, that the cost to the
covered individual shall never exceed 50 percent of the cost of the
review. Notwithstanding the foregoing, the commissioner shall
waive the fee for those covered individuals whose family income
does not exceed 200 percent of the federal poverty guidelines
issued by the United States Department of Health and Human
Services and said fee shall be paid entirely by the commonwealth.
In the event that the external review organization renders a finding
that the managed care organization’s adverse determination was
not substantially warranted, the managed care organization shall
reimburse the covered individual for the covered individual's
share of the cost of the external review, and shall reimburse the
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366
367
368
369
370
371
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373 cost for the external review.
374 A managed care organization shall maintain records of all
375 requests for external review and dispositions thereof for a period
376 of no less than three years.
377 Section 7. No managed care organization shall refuse to con-
-378 tract with or compensate for covered services an otherwise
379 eligible provider or non-participating provider because such
380 provider has in good faith communicated with or advocated on
381 behalf of one or more of his current, former or prospective
382 patients regarding the provisions, terms or requirements of the
383 organization’s products, or communicated with one or more of his
384 current, former or prospective patients regarding the organiza-
-385 tion’s provider payment methodology, as they relate to the needs
386 of such provider’s patients. Nothing in this section shall be con-
-387 strued to preclude an insurer from requiring a provider to hold
388 confidential specific compensation amounts.
389 Section 8. (a) A managed care organization which requires
390 a referral from a primary care physician for specialty health care
391 shall have a procedure by which the primary care physician of
392 a covered individual who requires treatment for a chronic illness,
393 condition or disease may issue to the covered individual a
394 standing referral for specialty health care from a health care
395 provider participating in the managed care organization’s network.
396 Such procedure may include the following requirements: (1) that
397 the primary care physician consult with the provider of specialty
398 health care prior to authorizing a standing referral; (2) that the pri-
-399 mary care physician obtain a treatment plan from the specialty
400 health care provider; and (3) that the specialty health care
401 provider provide the covered individual’s primary care physician
402 with regular reports relative to the treatment plan
403 (b) A standing referral shall be in effect for a period not to
404 exceed six months unless renewed for an additional period of time
405 by the primary care physician. The standing referral issued by the
406 primary care physician shall include a description of the limita
407 tions, if any, on the services and treatments the specialty health
408 care provider may provide to the covered individual withou
409 requiring further permission from the primary care physician
410 Nothing contained herein shall be construed as requiring

ill commonwealth for 50 percent of the commonwealth’s share of the
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managed care organization to pay for services or benefits that are
not otherwise covered benefits under the covered individual’s
policy or contract.

411
412
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Section 9. (a) A managed care organization that allows or
requires a covered individual to designate a primary care physi-
cian shall notify the individual at least 30 days prior to the invol-
untary disenrollment of the covered individual’s primary care
physician or other contracted health care provider from said orga-
nization’s health care provider network. Unless said physician was
disenrolled for reasons related to quality of care or fraud, said
organization shall, subject to the provider’s agreement to the
terms contained in subsection (c) below, continue to provide
coverage for health services provided to the covered individual by
the disenrolled physician, consistent with the terms of the evi-
dence of coverage or any other such equivalent document issued
by such managed care organization, for at least 30 days from the
date the individual received notice of the physician’s disenroll-
ment or the date of disenrollment, whichever is greater. Such
notice shall also include a description of the procedure for
choosing an alternative primary care physician.
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(b) In the event that a health care provider is involuntarily dis-
enrolled from the managed care organization’s provider network
for reasons unrelated to quality of care or fraud, the managed care
organization shall, subject to the provider’s agreement to the
terms contained in subsection (c) below, and so long as consistent
with the terms of evidence of coverage, continue to provide
coverage for health services under the following circumstances to
an established patient of the provider who is: (I) a covered indi-
vidual in her third trimester of pregnancy, for the period including
the covered individual’s first postpartum visit; and (2) a covered
individual who is terminally ill, until such covered individual’s
death. For the purpose of this section, the term “terminally ill'
shall mean an illness which is likely within a reasonable degree of
medical certainty, to cause death within six months.
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(c) A managed care organization may condition coverage of
continued treatment by a provider who is involuntarily disenrolled
from the managed care organization’s network upon following
terms and conditions: (1) the provider agrees to accept reimburse-
ment from the managed care organization at the rates applicable
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450 prior to the start of the transitional period as payment in full and
451 not to impose cost-sharing with respect to the covered individual
452 in an amount that would exceed the cost sharing that could have
453 been imposed had the provider not been involuntarily disenrolled;
454 (2) the provider agrees to adhere to the quality assurance stan-
-455 dards of the managed care organization and to provide such man-
-456 aged care organization necessary medical information related to
457 the care provider; and (3) the provider agrees otherwise to adhere
458 to such managed care organization’s policies and procedures,
459 including procedures regarding referrals and obtaining prior
460 authorization.
461 Section 10. No managed care organization shall require a
462 covered individual to obtain a referral or prior authorization from
463 a primary care physician for the following specialty care provided
464 by an obstetrician or gynecologist participating in such managed
465 care organization’s health care provider network: maternity care;
466 an annual gynecological visit; or follow-up care for obstetrical or
467 gynecological conditions identified during such maternity care or
468 annual gynecological visit. Health plans may establish reasonable
469 requirements for participating obstetricians and gynecologists to
470 communicate with the covered individual’s primary care provider
471 regarding the covered individual’s condition, treatment, and any
472 need for follow-up care.

i SECTION 3. The managed care accreditation board established
pursuant to section 8L of chapter 26 of the Genera! Laws is

3 hereby authorized and directed to undertake an evaluation and to
4 report on the following matters: —

5 (a) Said board shall study the effects of promoting and
6 enforcing the consumer protections established by this act with
7 respect to consumer relationships to health care providers and
8 managed care organizations licensed pursuant to Chapter 176 G of
9 the General Laws by examining the feasibility of linking health

10 care provider payments and contracting opportunities to state
11 licensure and disciplinary standards for health care professionals
12 and facilities pursuant to chapters 111 and 1 I 2 of the General
13 Laws. Said study shall examine the mechanisms used in other
14 states to maximize consumer protections, the effects ot federal
1-5 legislation, if any, with respect to extending consumer protections
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16 to self-insured employee benefit plans offered by private
17 employers and unions governed by the federal employee retire-
-18 ment income security act, and any necessary changes to this act to
19 further promote the consumer protections established herein.
20 (b) Said board shall study and make recommendations relative
21 to resolving operational issues raised by multi-agency jurisdiction
22 and responsibilities for ensuring the quality of health care, man-
-23 aged care organization compliance with the provisions of this act,
24 and the timely and effective response by the commonwealth and
25 the health care delivery system to consumer complaints with
26 health care services provided by managed care organizations. Said
27 study shall examine the extent to which the licensure and inves-
-28 tigative authority vested by law in the managed care oversight
29 board, the division of insurance, the department of public health
30 and the board of registration of medicine is duplicative, overlap-
-31 ping or otherwise impedes the ability of the commonwealth and
32 said agencies to respond promptly and effectively to issues that
33 arise in the delivery of managed care.
34 (c) Said board shall study and make recommendations relative
35 to the costs and benefits of revising the solvency and loss reserve
36 standards for managed care organizations licensed pursuant to
37 Chapter 176 G pursuant to regulations of the division of insurance
38 on the effective date of this act. Said study shall examine the
39 effects of revising said standards on: (1) cost of premiums to
40 employers and consumers; (2) any barriers to market entry created
41 by such revisions; (3) payment of provider withholds in the event
42 of the insolvency of a managed care organization; and (4) the pay-
-43 ment of other claim liabilities incurred in delivering and pur-
-44 chasing health care services in the event of insolvency. Said study
45 shall examine the solvency and loss reserve standards in effect in
46 other jurisdictions and consider the implications of adopting
47 standards substantially different from those in effect in other
48 states or those recommended by the national association of insur-
-49 ance commissioners.
50 (d) Said board shall examine and report every two years to the
51 committees on health care and insurance on the impact of provider
52 compensation methodologies on the delivery of health services
53 within managed care organizations.
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54 The studies required pursuant to paragraphs (a) to (d), inclu-
-55 sive, and any statutory, regulatory or policy recommendations
56 resulting therefrom, shall be filed with the joint committee on
57 health care, the joint committee on insurance, the house and
58 senate committees on ways and means not later than one year
59 from the effective date of this act. Any such recommendations
60 requiring the expenditure of commonwealth funds for implemen-
-61 tation shall be accompanied by an estimate of the cost of such
62 implementation, including the cost of personnel.

1 SECTION 4. The commissioner of the division of insurance is
2 hereby authorized and directed to review the provisions of this act
3 and shall promulgate any changes in regulations that are deter-
-4 mined to be necessary of the division to ensure the conformity of
5 such regulations with the provisions of this act.

1 SECTION 5. Notwithstanding the provisions of any genera! or
2 special law to the contrary, the group insurance commission and
3 the division of medical assistance shall not enter into any contrac-
-4 tua! arrangements, or purchase health care services or benefits
5 from, any managed care organization that is not accredited by the
6 managed care oversight board by July 1,2000.

1 SECTION 6. The provisions of sections 2,3, 4,5, 6,7, 8, and 9
2 shall take effect on January 1, 2000; provided, however, that the
3 commissioner of insurance shall establish a reasonable date not
4 later than January 1, 2001, for the conformity of all policies, con-
-5 tracts and certificates of insurance upon initial issuance or renewal
6 with the provisions of said.
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