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By Mr. Casey of Winchester, petition of Paul C. Casey and Kathi-

Anne Reinstein relative to the civil commitment of sex offenders.
Criminal Justice.-

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act relative to relative to the civil commitment of sex
OFFENDERS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 123 A of the General Laws, as appearing
2 in the 1996 Official Edition, are hereby amended by striking sec-
-3 tions 1 to 11, inclusive, and inserting in place thereof the
4 following sections:—
5 Section 1. As used in this chapter the following words shall,
6 except as otherwise provided, have the following meanings:—
7 “Community access board”, a board consisting of five members
8 appointed by the commissioner of correction, whose function
9 shall be to consider a person’s placement within a community

10 access program and conduct an annual review of a person’s sexual
11 dangerousness.
12 “Community Access Program”, a program established pursuant
13 to section 6A that provides for a person’s reintegration into the
14 community.

15 “Qualified examiner”, a physician who is licensed pursuant to
16 section 2of chapter 112 who is chapter 112 who is either certified
17 in psychiatry by the American Board of Psychiatry and Neurology
18 or eligible to be so certified, or a psychologist who is licensed
19 pursuant to sections 118 to 129, inclusive, of chapter 112; pro-
-20 vided, however, that the examiner has had two years of experience
21 with diagnosis or treatment of sexually aggressive offenders and
22 is designated by the commissioner of correction. A “qualified
23 examiner” need not be an employee of the department of correc-
-24 tion or of any facility or institution of the department.
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25 “Sexual offense”, includes any of the following crimes; inde-
-26 cent assault and battery on a child under 14 under the provisions
27 of section 138 of chapter 265; indecent assault and battery on a
28 mentally retarded person under the provisions of section 13F of
29 chapter 265; indecent assault and battery on a person who has
30 obtained the of 14 under the provisions of section 13H of
31 chapter 265; rape under the provisions of section 22 of chapter
32 265; rape of a child under 16 with force under the provisions of
33 section 22A of chapter 265; rape and abuse of a child under 16
34 under the provisions of section 23 of chapter 265; assault with
35 intent to commit rape under the provisions of section 24 of
36 chapter 265; unnatural and lascivious acts with a child under the
37 age of 16 under the provisions of section 35A of chapter 272; and
38 any attempt to commit any of the above listed crimes under the
39 provisions of section 6of chapter 274.
40 “Sexually dangerous person”, any person previously adjudi-
-41 cated as such by a court of the commonwealth and whose miscon-
-42 duct in sexual matters indicates a general lack of power to control
43 his sexual impulses, as evidenced by repetitive or compulsive
44 sexual misconduct by either violence against any victim, or
45 aggression against any victim under the age of 16 years, and who,
46 as a result, is likely to attack or otherwise inflict injury on such
47 victims because of his uncontrolled or uncontrollable desires.
48 Section 2. The commissioner of correction shall maintain sub-
-49 ject to the jurisdiction of the department of correction a treatment
50 program or branch thereof at a correctional institution for the care,
51 custody, treatment and rehabilitation of persons adjudicated as
52 being sexually dangerous. Said facility shall be known as the
53 “Nemansket Correctional Center”. The commissioner of correc-
-54 tion shall appoint a chief administrative officer who shall have
55 responsibility for providing personnel with respect to the treat-
-56 ment and rehabilitation of the sexually dangerous persons, consis-
-57 tent with public safety. The commissioner of correction shall have
58 the authority to promulgate regulations consistent with the provi-
-59 sions of this chapter.
60 Section 2A. An individual committed as sexually dangerous
61 and who has also been sentenced for a criminal offense and such
62 sentence has not expired may be transferred from the treatment
63 center to another correctional institution designated by the
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64 commissioner of correction. In determining whether a transfer to a
65 correctional institution is appropriate the commissioner of correc-
-66 tion may consider the following factors:
67 (1) the person’s unamenability to treatment;
68 (2) the person’s unwillingness or failure to follow treatment
69 recommendations;
70 (3) the person’s lack of progress in treatment at the center or
71 branch thereof,
72 (4) the danger posed by the person to other residents or staff at
73 the Treatment Center or branch thereof,
74 (5) the degree of security necessary to protect the public.
75 The department of correction shall promulgate regulations
76 establishing a transfer board and procedures governing transfer.
77 including notification of hearing, opportunity to be heard, written
78 decision notification of decision, opportunity for appeal, and peri-
-79 odic review of placement.
80 The commissioner of correction shall make available to the
81 remanded individuals a program of voluntary treatment services.
82 An annual review shall be conducted of the current sexual danger-
-83 ousness of each transferred individual and a report prepared which
84 shall be admissible in a hearing under section 9 of this chapter.
85 Upon completion of said person’s criminal sentence, he shall be
86 returned to the treatment center and considered for participation in
87 the community access program. Existing civil commitments to the
88 treatment center shall not be vacated by the transfer to a correc-
-89 tional institution.
90 Section 3. Notwithstanding any other general or special law or
91 rule or regulation to the contrary, when a person is brought before
92 a district court charged with a sexual offense, as defined in sec-
-93 tion 1, the court shall, if it appears that said person is guilty of the
94 crime and appears to be a sexually dangerous person, commit or
95 bind over such person for trial in the superior court. In such cases
96 the clerk of the district court shall forthwith transmit to the clerk
97 of the superior court a copy of the complaint and of the record, the
98 original recognizances, a list of the witnesses, a statement of the
99 expenses and the appearance of the attorney for the defendant, if

'OO any is entered, and the report of the department of mental health
101 as to the mental condition of the defendant, if such report has been
102 filed under the provisions of section 15 of chapter 123. No other
103 papers need be transmitted.
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Section 4. Upon the determination of guilt of a person in the
superior court of a sexual offense, as defined in section I, the
court may, on its own motion or upon motion of the common-
wealth, prior to imposing sentence, cause the person to be exam-
ined by a qualified examiner at the court or jail in which the
person is held, or in any other place if the person is not in custody.
The examiner shall conduct a screening examination for sexual
dangerousness, and shall report within ten days to the court in
writing on a form provided by the commonwealth. Such report
shall include the examiner’s recommendation as to whether or not
the person examined should be committed to the center for further
observation and diagnosis.
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With or without a screening examination, the court may, on its
own motion or upon motion of the commonwealth, commit the
person to the center for a period not exceeding 60 days for the
purpose of examination and diagnosis under the supervision of
two qualified examiners who shall, within such period, file with
the court a written report of the examination and diagnosis, and
their recommendations for the disposition of such person.
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The court shall supply to the qualified examiners copies of the
juvenile and adult court records, and the probation officer shall
supply them with the juvenile and adult probation record of the
person committed for examination. The probation record shall
contain a history, where available, of such person’s previous adult
and juvenile offenses and previous psychiatric and psychological
examinations and such other information as may be helpful to the
examiners in making their diagnosis. The district attorney shall
provide the examiners with a narrative summary of the facts,
where available, of each sexual offense of which the person has
been convicted as an adult or a juvenile.
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Section 5. If, after a person’s 60 day period of observation, the
report filed with the court by the two qualified examiners clearly
indicates that the person is a sexually dangerous person, the court
shall give notice to such person that a hearing will be held to
determine whether or not he is a sexually dangerous person.
If said report does not clearly indicate that the person is a sexually
dangerous person, the court shall proceed to impose sentence as
provided by law for the original offense.
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142 Upon the motion of a person for whom a hearing is to be held
143 or upon its own motion, the court shall, if necessary to protect the
144 rights of such person, appoint counsel for him. Such person shall
145 be entitled to have process issued from the court to compel the
146 attendance of witnesses in his behalf. Upon such hearing it shall
147 be competent to introduce evidence of the person’s juvenile and
148 adult court and probation records, psychiatric and psychological
149 records, and any other evidence that lends to indicate that he is a
150 sexually dangerous person. Any qualified examiner’s report filed
151 under this chapter shall be admissible in evidence in such hearing
152 If the court does not find upon such hearing that the person is a
153 sexually dangerous person, it shall proceed to impose sentence as
154 provided by law for the original offense. If the court finds upon
155 such hearing that the person is a sexually dangerous person, it
156 shall sentence such person as provided by law for the original
157 offense and may also commit such person to the center, or branch
158 thereof, for an indeterminate period of a minimum of one day and
159 a maximum of such person’s natural life. A person who is both
160 committed and sentenced under this section shall serve such sen-
161 tence concurrently with the commitment. The court shall forward
162 its order to the commissioner of correction who shall thereupon
163 transfer the person to the center, or a branch thereof, for the pur-
164 pose of treatment and rehabilitation, where he shall be held until
165 discharged therefrom under the provisions of section 9. Persons
166 committed shall be subject to all laws, rules and regulations which
167 govern inmates of the institution to which they have been corn-
168 milled insofar as may be compatible with the treatment provided

shall be entitled to such rights
as may be compatible with such

169 for by this chapter, and they
and privileges of such inmates
treatment.
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officer may notify the commissioner of mental health, who shall
thereupon cause such prisoner to be examined by a qualified
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181 examiner at the institution wherein he is confined. Such officer
182 shall also provide a written report of such notification of the com-
183 missioner of mental health, including a statement of such sexually
184 assaultive behavior, to the commissioner of correction, the corn-
185 missioner of youth services, the sheriff, or, for prisoners confined
186 in institutions in Suffolk county, the penal institutions commis-
187 sioner of Boston, as appropriate. Such qualified examiner shall
188 report the results of his examination in writing to the appropriate
189 commissioner or sheriff, and if such report indicates that such
190 person may be a sexually dangerous person, the appropriate corn-
191 missioner or sheriff, after having notified such person of the
192 nature of the proceedings and the possibility of his commitment to
193 the center, may thereupon transmit the report to the clerk of the
194 courts for the county wherein such prisoner was sentenced, and if
195 such prisoner was sentenced in Suffolk county, to the clerk of the
196 superior court for the transaction of criminal business, together
197 with a motion to commit such person to the center or a suitable
198 branch thereof for examination and diagnosis for a period not
199 exceeding 60 days. At least 14 days prior to acting upon such
200 motion, the court shall notify such person that it is considering his
201 commitment to the center or a suitable branch thereof for a period
202 not exceeding sixty days, and shall inform such person of his right
203 to be represented by counsel during the pendency of such motion
204 or any subsequent commitment petition. If the court grants the
205 motion, it shall commit such person under the provisions of
206 section four insofar as may be applicable.
207 If there be no sitting of the superior court in the appropriate
208 county at the time the motion and report are transmitted to the
209 clerk, the clerk shall then transmit a copy of the motion and report
210 to the administrative justice for the superior court department,
211 who may act upon the motion
212 If the report of the qualified examiners to the court as required
213 under section 5 indicates that such prisoner is not a sexually dan-
214 gerous person, the court shall order such prisoner to be recon-
215 veyed to the institution wherein he was serving his sentence, there
216 to be held until the termination of his sentence or until otherwise
217 discharged
218 If such report clearly indicates that such prisoner is a sexually
219 dangerous person, the clerk shall thereupon notify the court and
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the district attorney shall file a petition for commitment of the
prisoner to the center, or a branch thereof, for treatment and reha-
bilitation, and he shall give notice to the prisoner or to his parents,
spouse, issue, next of kin, guardian, or next friend, if it appears to
the district attorney that such prisoner is incapable of conducting
his contest to the report. The court may require such further notice
as it deems necessary to protect the interest of the prisoner, may
continue the hearing pending such notice and may appoint a
guardian ad litem, if necessary. The hearing shall be conducted in
the manner described in section 5.
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Pending the completion of such hearing, the court may order
that the prisoner be retained in the custody of the superintendent
of the institution in which the center, or branch thereof, is located
or may commit him to the custody of a sheriff or keeper of a jail
or place of detention, until such time as the matter is heard on
the merits.
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If the court does not find that the prisoner is a sexually dan-
gerous person, it shall order him to be reconveyed to the institu-
tion wherein he was serving his sentence, there to be held until the
determination of his sentence or until otherwise discharged. If the
court finds that such prisoner is a sexually dangerous person, it
shall commit him to the center, or a branch thereof, for an indeter-
minate period of a minimum of one day and a maximum of such
person’s natural life, or it may commit such person to a mental
institution or place him upon out-patient treatment, or make such
other disposition upon the recommendation of the department of
mental health consistent with the purpose of treatment and reha-
bilitation. A person who is committed under this section shall
serve his sentence concurrently with the commitment. The court
shall forward its order to the appropriate commissioner or sheriff
who shall thereupon transfer the person to the center, or a branch
thereof, for the purpose of treatment and rehabilitation, where he
shall be held until discharged therefrom under the provisions of
section 9. Persons committed shall be subject to all laws, rules,
and regulations which govern inmates of the institution to which
they have been committed insofar as may be compatible with the
treatment provided for by this chapter, and they shall be entitled to
such rights and privileges of such inmates as may be compatible
with such treatment.
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Section 6A. Any person committed as a sexually dangerous
person to the treatment center or a branch thereof under the provi-
sions of this chapter shall be held in the most appropriate level of
security required to ensure protection of the public, correctional
staff, himself and others.
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Only a person whose criminal sentence has expired or upon
whom a criminal sentence was never imposed shall be entitled to
apply for participation in a community access program once in
every 12 months. Said program shall be administered pursuant
to the rules and regulations promulgated by the department of
correction. As part of its program of community access the depart-
ment of correction shall establish a board known as the commu-
nity access board which board shall consist of five members
appointed by the commissioner of correction, consistent with the
rules and regulations of the department. Membership shall include
three department of correction employees and two persons who
are not department of correction employees but who may be inde-
pendent contractors or consultants. The non-employee members
shall consist of psychiatrists or psychologists licensed by the com-
monwealth. The board shall evaluate residents for participation in
the community access program and establish conditions to ensure
the safety of the general community. The board shall have access
to all records of the person being evaluated and shall give a report
of its findings including dissenting views, to the chief administra-
tive officer of the center. Such report shall be admissible in any
hearing under section 9 of this chapter. The board shall also con-
duct annual reviews of and prepare reports on the current sexual
dangerousness of all persons at the treatment center, including
those whose criminal sentences have not expired. The reports
shall be admissible in a hearing under section 9 of this chapter.
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Any person participating in a community access program under
this section shall continue to reside within the secure confines of
MCI-Bridgewater and be under daily evaluation by treatment
center personnel to determine if he presents a danger to the com-
munity. Upon approval of a person for participation in a commu-
nity access program, notice shall be given to the colonel of state
police, to the attorney general, to the district attorney in the dis-
trict from which the person’s criminal commitment originated,
to the police department of the city or town from which the
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ommitment originated, the police department of the town of298
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299 Bridgewater, the police department where such person’s participa-
-300 tion in the community access program will occur, the employer of
301 persons participating in the access program and any victim of the
302 sexual offense from which the commitment originated. If such
303 victim is deceased at the time of such program participation,
304 notice of the person’s participation in a community access pro-
-305 gram shall be given to the parent, spouse or other member of the
306 immediate family of such deceased victim.
307 Section 7. Any person believing himself to be suffering from a
308 physical or mental condition which may result in sexual trends
309 dangerous to the welfare of the public may make application to
310 the department of mental health upon forms prescribed by said
311 department for admission to the center or a suitable branch
312 thereof. All information pertaining to this application shall be
313 confidential, and may not be used in any criminal proceeding or
314 proceeding under this chapter against such person. Subject to such
315 rules and regulations and conditions relative to payment therefor
316 as the commissioner of mental health shall prescribe, persons may
317 be admitted to the center or a suitable branch thereof for examina-
-318 tion, diagnosis and treatment.
319 Section 8. The department of mental health shall establish a
320 program at the center which program shall provide, in a manner
321 consistent with security considerations, for the restrictive integra-
-322 tion of the patient into a non-custodial environment. Such
323 program shall be administered pursuant to the rules and regula-
-324 tions promulgated by the department of mental health. A person
325 shall be eligible for such a program if (a) he has completed at least
326 two years custody within the center, (b) restrictive integration is
327 appropriate and will significantly advance his treatment, and
328 (c) he will not present a danger to the community under the con-
-329 trols provided by the program.
330 As part of its program of restrictive integration the department
331 of mental health shall establish a board known as the “restrictive
332 integration review board,” which board shall consist of six mem-
-333 bers appointed by the commissioner of mental health for a two
334 year term, consistent with the rules and regulations of the depart-
-335 ment. Membership shall include the head of the Massachusetts
336 Treatment Center custodial staff, two members of the center din-
-337 ical staff and three persons who are not employees of the center.
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338 but who may be consultants. The non-employee members shall
include one psychiatrist licensed by the commonwealth, one psy-
chologist licensed by the commonwealth, and either a psychiatrist
or a psychologist licensed by the commonwealth. The board shall
evaluate patients at the restrictive integration program and estab-
lish conditions to ensure the safety of the community. All records
concerning the progress, diagnosis and examinations of the person
made by the qualified examiners pursuant to section 9 shall be
available to the restrictive integration review board to assist in its
determination of eligibility for restrictive integration.
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The restrictive integration review board shall make periodic
examinations at least once every year of any person committed to
the center in order to determine the progress of treatment and the
advisability of the person’s participation in the restrictive integra-
tion program and shall give a report of its findings to the adminis-
trator of the center. Such annual report shall include a statement
regarding the person’s current sexual dangerousness and the find-
ings of the restrictive integration review board. The restrictive
integration review board shall update the annual report for the
purposes of a hearing under section 9. The administrator of the
center shall give a copy of the annual report to the district attorney
for the district from which the person was committed and to the
office of the attorney general.
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Any person participating in a restrictive integration program
under this action shall be under constant evaluation by center per-
sonnel to determine if he presents a danger to the community and
if the program continues to advance his treatment. Any person
who does not return to the center, according to the conditions of
the program, will be considered an escapee in violation of sec-
tion 16 of chapter 268 and a warrant will issue for his arrest.
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Section 9. Any person committed to the treatment center shall
be entitled to file a petition for examination and discharge once in
every 12 months. Such petition may be filed by either the com-
mitted person, his parents, spouse, issue, next of kin or any friend.
The department of correction may file a petition at any time if it
believes a person is no longer a sexually dangerous person.
A copy of any petition filed under this subsection shall be sent
within 14 days after the filing thereof to the office of the attorney
general and to the district attorney for the district where the
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377 original proceedings were commenced. Such petition shall be filed
378 in the district of the superior court department in which said
379 person was committed. The petitioner shall have a right to a
380 speedy hearing on a date set by the administrative justice of the
381 superior court department. Upon the motion of the person or upon
382 its own motion, the court shall appoint counsel for the person. The
383 hearing may be held in any court or any place designated for such
384 purpose by the administrative justice of the superior court depart-
-385 ment. In any hearing held pursuant to the provisions of this
386 section, either the petitioner or the commonwealth may demand
387 that the issue be tried by a jury. If a jury trial is demanded, the
388 matter shall proceed according to the civil practice rules of the
389 superior court.
390 The court shall issue whatever process is necessary to assure
391 the presence in court of the committed person. The court shall
392 order the petitioner to be examined by two qualified examiners,
393 who shall conduct examinations, including personal interviews, of
394 the person on whose behalf such petition is filed and file with the
395 court written reports of their examinations and diagnoses, and

disposition of such person. Such
hearing pursuant to this section,
ood cause to be personally inter-
ippomted pursuant to this section

396 their recommendations for the
397 reports shall be admissible in <
398 If such person refuses without
399 viewed by a qualified examiner
400 such person shall be deemed to have waived his right to a hearing
401 on the petition and the petition shall be dismissed upon motion
402 filed by the commonwealth. The qualified examiners shall have
403 access to all records of the person being examined. Evidence of
404 the person’s juvenile and adult court and probation records, psy-
-405 chiatric and psychological records, the department of correction’s
406 updated annual progress report of the petition, including all rele-
-407 vant materials prepared in connection with the section 6A process
408 and any other evidence that tends to indicate that he is a sexually
409 dangerous person shall be admissible in a hearing under this

0 section. The chief administrative officer of the treatment center or
1 his designee may testify at the hearing regarding the annual report

and his recommendations for the disposition of the petition
13 Unless the trier of fact finds that such person remains a sexually
14 dangerous person, it shall order such person to be discharged from
15 the treatment center. Upon such discharge, notice shall be given to
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the chief administrative officer, the commissioner of correction
and the colonel of state police, the attorney general, the district
attorney in the district from which the commitment originated, the
police department of the city or town from which the commitment
originated, the police department of the town of Bridgewater, the
police department where such person is anticipated to take up resi-
dency, any employer of the resident, the criminal history systems
board and any victim of the sexual offense from which the com-
mitment originated; provided, however, that said victim has
requested notification pursuant to section 3 of chapter 2588.
If such victim is deceased at the time of such discharge, notice of
such discharge shall be given to the parent, spouse or other
member of the immediate family of such deceased victim.
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Section 9A, The commissioners of the departments of correc-
tion and mental health may jointly petition the superior court in
whose jurisdiction the center is located to transfer to the custody
of the commissioner of correction for the purposes of incarcera-
tion in a correctional facility any person committed to the center
pursuant to this chapter if the commissioners determine that such
person poses a substantial threat of physical harm to staff or other
patients or a substantial risk of escape; provided, however, that
such person has also been sentenced for a criminal offense and
said sentence has not expired.
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439 Upon the motion of the person concerning whom the transfer

hearing is to be held or upon its own motion, the court may
appoint counsel for such person if it finds him to be indigent and
where necessary to protect his rights.
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A full hearing on the petition to transfer shall be commenced
within 30 days, unless a continuance is requested by the person
who is the subject of the hearing or his counsel.
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If the court finds by a preponderance of the evidence upon a
full hearing that the person has posed a substantial threat of phys-
ical harm to staff or other patients or a substantial risk of escape
and such person has a criminal sentence that has not expired, the
court shall order such person remanded to the custody of the com-
missioner of correction subject to the terms of his criminal sen-
tence. Upon completion of such person’s criminal sentence a
hearing shall be held pursuant to section 9. If the transferred
person is found to be sexually dangerous he shall be conveyed to
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the center pursuant to the provisions of his commitment. If such
person is not found to be sexually dangerous he shall be relieved
of his commitment.
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The parole board shall develop special standards to govern
parole determinations for repeat sex offenders which shall give
due consideration to the person’s history of repetitive sexual
violence.

438
459
460
461

If the court does not find, after a full hearing on the petition to
transfer, that the person has posed a substantial threat of physical
harm to staff or other patients or a substantial risk of escape, it
shall dismiss the petition and order such person conveyed to the
center subject to the terms of his commitment thereto.
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Nothing in this chapter shall preclude the commissioner of cor-
rection from exercising his authority pursuant to section 52A of
chapter 276.
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Section 98. Upon the motion of the departments of correction
and mental health, the court may issue a temporary restraining
order authorizing the temporary transfer of a patient to the
custody of the commissioner of correction to be held at a secure
correctional facility; provided, however, that such person is deter-
mined by the court to pose an imminent threat to others at the
center or an imminent threat to the security of the facility; pro-
vided, further, that such person has also been sentenced for a
criminal offense and such sentence has not expired. Pending a full
hearing on a petition to transfer such person pursuant to sec-
tion 9A, a temporary restraining order authorizing a temporary
transfer issued pursuant to this section may be extended until such
hearing has been concluded pursuant to the motions of the depart-
ments of correction and mental health.
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Section 10. Any attorney retained by or on behalf of any person
committed to the center shall be admitted to visit such persons at
reasonable times if in the opinion of the commissioner of mental
health such visit would not be injurious to such person or if a jus-
tice of the superior court orders in writing that such visit shall be
allowed. Such attorney, upon request, shall be entitled to receive
from the clerk of the court a copy of the reports of qualified exam-
iners filed under sections 4,5, 6, and 9.
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available on a voluntary and confidential basis the facilities of the493
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department of mental health to persons who are victims of sexual
attack.

SECTION 2. Sections five and six of chapter four hundred
eighty-nine of the acts of nineteen hundred ninety-three are
hereby repealed.

SECTION 3. Section one hundred fifty of chapter three hun-
dred four of the acts of nineteen ninety is hereby repealed.

This Document Has Been Printed On 100% Recycled Paper.






