
HOUSE No. 3658
By Mr, Haley of Weymouth, petition of Paul R. Haley, Harriette L.

Chandler, Cele Hahn and Nancy Flavin for legislation to further pro-
tect patients in health care institutions of the Commonwealth. Health
Care.

2Thr Commontoraltf) of

In the Year One Thousand Nine Hundred and Ninety-Nine,

An Act protecting patients in the commonwealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 118 G of the General Laws is hereby
2 amended by adding the following sections:—
3 Section 24. For the purposes of sections 24 to 29, inclusive, the
4 following words shall have, unless the context clearly requires
5 otherwise, the following meanings:—
6 “Adverse- determination”, a determination by a managed care
7 organization that an admission, availability of care, continued stay
8 or other health care service has been reviewed and, based on the
9 information provided, does not meet the organization’s require-

-10 ments for coverage based on medical necessity, appropriateness of
11 health care setting or level of care or effectiveness, and coverage
12 for the requested service is therefor denied, reduced, modified or
13 terminated; provided, however, if the patient and ordering
14 provider agree to the denial, reduction, modification or termina-
ls tion, then a determination shall not be considered adverse.
16 “Board”, the managed care oversight board established pur
17 suant to section 25.
18 “Covered individual”, a resident of the commonwealth on
19 whose behalf a third-party payor makes payments to health care
20 providers

by which a covered individual21 “External review”, a proc
22 may request that an adverse termination be reviewed by an

external review agent

4 “External review agent” or
5 employed or under contract with

view agent
, a

:m external review entity
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26 “External review entity”, an entity which employs or contracts
27 with clinical peers to act as external review agents.
28 “Internal review”, a process by which a covered individual may
29 request that an adverse determination by a managed care organiza-
-30 tion be reviewed by the managed care organization.
31 “Health care provider network”, an entity that directly employs
32 or enters into contracts with health care professionals and facili-
-33 ties under which the professionals and facilities agree to provide
34 health services to covered individuals for whom the entity has
35 agreed to arrange for health services. A health care provider net-
-36 work may be a third-party payor or the agent of a third-party
37 payor.
38 “Managed care organization”, an entity employing a means of
39 providing or arranging for the provision of health care services
40 within a health care provider network which shall include without
41 being limited to: (a) managed indemnity plans licensed pursuant
42 to chapter 175, hospital service corporations licensed pursuant to
43 chapter 176A, medical service corporations licensed pursuant to
44 chapter 1768, and health maintenance organizations licensed pur-
-45 suant to chapter 176G; (b) any other entity or organization that
46 provides a defined set of health care services which are subject to
47 utilization review or other prior authorization to its covered indi-
-48 viduals; or (c) an organization that performs quality assurance,
49 utilization review and benefit or coverage determinations on
50 behalf of a managed care organization.
51 “Advisory council”, the advisory council appointed to advise
52 the board established pursuant to section 25.
53 “Third-party payor”, an entity which has agreed to pay for
54 some or all health services provided to a covered individual.
55 “Utilization review”, the evaluation of the medical necessity,
56 appropriateness, and efficacy of the use of health care services,
57 procedures and facilities in connection with a third-party payment
58 determination for a covered individual.
59 “Utilization review determination”, a determination of the med-
-60 ical necessity, appropriateness, and efficacy of the use of health
61 care services, procedures and facilities pursuant to a policy or
62 contract issued by a managed care organization.
63 “Utilization review organization”, an organization which con-
-64 ducts utilization review, whether as its primary business or ancil-
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65 lary thereto. A utilization review organization may be a third-
-66 party payor or an agent of a third-party payor.
67 Section 25. There is hereby established within, but not subject
68 to the control of the division of health care finance and policy, the
69 managed care oversight board. Said board shall consist of the
70 following members: the commissioner of the division, the com-
-71 missioner of the department of public health, the commissioner of
72 the division of insurance, the director of the office of consumer
73 affairs and business regulation, the secretary of health and human
74 services, and the chairman of the board of registration in medi-
-75 cine. Said board shall be chaired by the secretary and each such
76 member may appoint a designee to serve in his place. Said board
77 shall be responsible for implementing the provisions of sec-
-78 tions 26 to 29, inclusive, and chapter 1760. Said board may pro-
-79 mulgate any such regulations necessary for the implementation of
80 said sections and said chapter under its own authority. Said board
81 shall, subject to appropriation, appoint an executive director to
82 oversee and coordinate the activities of said board. Said board
83 shall adopt rules governing its own affairs and shall be assisted in
84 its duties by the division of health care finance and policy which,
85 subject to appropriation, shall provide technical, technological,
86 operational, and administrative support. For the purposes of deter-
-87 mining the amount to be paid by acute hospitals for the estimated
88 expenses of said division pursuant to section 5, the expenses of
89 said board shall not be considered to be operating expenses of said
90 division. The expenses of said board may be funded from amounts
91 appropriated from the General Fund or any other fiscal resource of
92 the commonwealth designated for such purpose.
93 There is hereby established an advisory council to the board
94 which shall be appointed by the governor to advise said board on
95 matters concerning legislative and regulatory oversight of man-
-96 aged care organizations by the commonwealth. Said advisory

commissioner of the division of
Said advisory council shall meet

97 council shall be chaired by the
98 health care finance and policy.
99 not less than quarterly and shall

100 the commissioner of the divi
101 director of the group insurance

consist of the following members:
sion of medical assistance, the
commission, the president of the

102 Massachusetts Medical Society, the president of the
103 Massachusetts Hospital Association, a representative of a health
104 care consumer advocacy organization, a representative ol the
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health care purchaser’s group, so-called, and not more than two
representatives of health care purchasers. Any such member may
appoint a designee to serve in his place. Said advisory council
shall have the following duties: (1) to advise and assist said board
in establishing regulations to implement the provisions of sections
24 to 29, inclusive; and (2) to report and recommend to said
board, the governor and the general court on any administrative or
legislative actions it deems necessary and advisable to protect and
assist consumers whose health care is provided by or through a
managed care organization.
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Section 26. The board shall establish minimum standards for
the accreditation of managed care organizations by the common-
wealth and shall accredit such managed care organizations that the
board determines are in compliance with such standards. A man-
aged care organization may apply to the board for accreditation.
The board shall deem as accredited any such managed care orga-
nization that is accredited by any national accreditation entity that
has been approved by the board, including, but not limited to, the
American Accreditation Health Care Commission or the National
Committee for Quality Assurance; provided, that no managed care
organization shall be eligible for deemed accreditation if said
managed care organization does not achieve substantial compli-
ance in all categories of accreditation that are established by such
national entity. The board shall establish by regulation minimum
standards for the accreditation of managed care organizations
which are not accredited by a national accreditation entity, and
shall accredit managed care organizations that the board deter-
mines are in compliance with said standards. Said regulations
shall establish: timeliness standards for utilization review determi-
nations and internal appellate review of adverse utilization review
determinations made by managed care organizations; appeals of
said determinations; minimum qualifications for individuals con-
ducting utilization review and appeals of said determinations;
minimum standards for the development of utilization review cri-
teria; minimum standards for the protection of the confidentiality
of information used in utilization review; and notice requirements
for utilization review decisions. Said standards shall be consistent
with nationally recognized accreditation standards. Said accredita-
tion shall be valid for a period of twelve months. The board may
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144 revoke accreditation if it finds a managed care organization has
145 failed to comply with the applicable accreditation standards.
146 Section 27. The board shall design, produce and distribute a
147 document to be known as the managed care annual report. Said
148 document shall contain audited data comparing managed care
149 organizations licensed pursuant to chapter 176G. The board shall
150 contract for the design and production of said report. In selecting
151 a vendor for said contract, the board may give preference to any
152 party experienced in the production of similar reports, including,
153 but not limited to, any party competent in the collection and
154 analysis of health plan performance data known as health plan
155 employer data and information set, or HEDIS, so-called. The
156 board shall not require further audit or verification of previously
157 audited data submitted to the vendor by such managed care orga-
-158 nization. All managed care organizations licensed in the common-
-159 wealth shall submit the required data in the form and manner
160 established by the board and its vendor. Any organization not sub-

-161 milling said data shall not be accredited by said board and shall be
162 referred to the commissioner of insurance for an investigation of
163 its license to do business in the commonwealth. The division shall
164 not require the submission of performance data other than infor-
-165 mation specified in the most current version of the Health Plan
166 Employer Data and Information Set published by the National
167 Committee for Quality Assurance, unless after consultation with
168 the advisory council, affected parties, and after public hearing, the
169 board determines that it is in the public interest to include addi-
-170 tional information, data or performance standards in said annual

report. Any such additional information, data or performance stan
dards shall be promulgated pursuant to the provisions of
chapter 30A and shall be cost-effective to develop, compile and

lect. A managed care organization, including a preferred
provider organization, may petition the board for an exemption

6 from any or all of such additional reporting requirements due

roviders whc
k
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rn 8 of chapter 1760 and in con
mcil, shall establish and enforce a fair and efficient nrr
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the conduct of external reviews. Said board shall establish criteria
184 for the certification of external review entities with which man
185 aged care organizations may contract for the conduct of said
186 external reviews. Such external reviews shall be conducted solely
187 by such organizations approved and certified by said board. A
188 managed care organization shall contract with at least two external
189 review entities. Said board shall approve a managed care organi-
190 zation’s choice of an external review entity if all of the following
191 criteria have been met: (1) review agents which perform reviews
192 on behalf of the organization are clinical peers; (2) the managed
93 care organization does not contract with the external review entity

194 to perform utilization review functions on behalf of the managed
195 care organization; and (3) neither the external review entity nor its
196 review agents have a significant financial relationship with the
197 managed care organization which would seriously impair the ren-
198 dering of a fair and impartial decision. A contract under which an
199 academic medical center provides health services to a managed
200 care organization’s covered individuals shall not be considered to
201 impair the organization’s or agent’s ability to render a fair and
202 impartial decision. For the purposes of this section, “clinical peer"
203 shall mean a physician, other than the physician who made the
204 adverse determination, who practices in the same or similar spe-
205 cialty as typically manages the medical condition, procedure or
206 treatment.
207 The cost of such external reviews shall be shared jointly by the
208 covered individual requesting the external review, the managed
209 care organization contracting for the external review, and the com-
210 monwealth. The first $5O of the cost of the external review shall
211 be paid by said covered individual, provided that the board may
212 waive said fee in cases of extreme financial hardship. The
213 remainder of such cost shall be paid by the commonwealth. In the
214 event that the external review entity renders a finding that the
215 managed care organization’s adverse determination was not, for
216 the most part, warranted, the managed care organization shall
217 reimburse the covered individual the full cost of the external
218 review filing fee and reimburse fifty percent of the common
219 wealth’s costs for the external review proceeding
220 Section 29. The board shall, subject to appropriation, establish
221 a program of information and assistance to consumers of managed
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222 care. In order to optimize consumers’ ease of access to informa-
-223 tion and minimize duplication of services provided by the corn-
-224 monwealth, said board may enter into an interagency service
225 agreement with state agencies providing consumer assistance for
226 the purpose of accomplishing the functions described herein. The
227 types and format of assistance and information provided to con-
-228 sumers under this section shall be defined by said board in consul-
-229 tation with the advisory council; provided, however, that such
230 assistance shall include, but not be limited to, the following:
231 (a) educating health care consumers regarding their rights and
232 responsibilities established pursuant to this chapter, chapter 1760
233 and other consumer protection laws through the use of toll free
234 telephone and facsimile numbers, printed materials, and an
235 internet site; (b) assisting consumers in understanding managed
236 care grievance and appeal procedures; (c) establishing and main-
-237 taining contact with appropriate personnel in managed care orga-
-238 nizations to assist in the resolution of consumer concerns; and
239 (d) assisting consumers in evaluating concerns and facilitating
240 communication with managed care organization service depart-
-241 ments to help resolve consumer concerns. Any such agency
242 entering into said interagency agreement shall maintain data on
243 the volume and types of assistance requested which shall be pro-
-244 vided to the board for the purpose of augmenting the managed
245 care annual report, including, but not limited to, the identification
246 of violations of the consumer protection standards established by
247 chapter 1760.
48 Nothing in this section shall be construed to require a managed

249 care organization to release to the consumer assistance program
250 any information concerning a covered individual without the
251 written, informed consent of that member. Any such written con-
-252 sent shall constitute a release of the managed care organization
253 from any liability for providing such information to said program.

1 SECTION 2. Chapter 176 G of the General Laws is hereby
2 amended by striking out section 7 and replacing it with the

4 Section 7. Each health maintenance organization shall issue and
5 deliver to at least one adult member in each household residing in
6 the commonwealth an evidence of coverage and any amendments

following section
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7 thereto. Such evidence of coverage or benefits available to the
8 member shall contain a clear, concise statement of all the items
9 required pursuant to section 4of chapter 1760.

1 SECTION 3. The General Laws are hereby amended by
2 inserting after chapter 176 N the following chapter:—

i

Managed Care Consumer Protections4

5 Section 1. For the purposes of sections 2 to 12, inclusive, the
6 following words shall have, unless the context clearly requires

otherwise, the following meanings
8 “Adverse determination”, a determination by a utilization
9 review organization that an admission, availability of care, con-

-10 tinued stay or other health care service has been in reviewed and,
11 based on the information provided, does not meet the organiza-

-12 tion’s requirements for coverage based on medical necessity,
13 appropriateness of health care setting or level of care or effective-
-14 ness, and coverage for the requested service is therefor denied,
15 reduced, modified or terminated; provided, however, that if the
16 patient and ordering provider agree to the denial, reduction, modi-
-17 fication or termination, then a determination shall not be consid-
-1 8 ered adverse.
19 “Board”, the managed care oversight board established pur
20 suant to section 25 of chapter 118G.
21 “Commissioner”, the commissioner of the division of
22 insurance.
23 “Covered individual”, a resident of the commonwealth on
24 whose behalf a third-party payor makes payments to health care
25 providers.

.6 “Emergency condition”, a medical condition, whether physical
27 or mental, manifesting itself by symptoms of sufficient severity,
28 including severe pain, that the absence of prompt medical atten-
-29 tion could reasonably be expected by a prudent layperson who
30 possesses an average knowledge of health and medicine to result
31 in placing the covered individual’s health in serious jeopardy,
32 serious impairment to body function, or serious dysfunction of
33 any body organ or part.

Chapter 1760
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34 “External review”, a process by which a covered individual
35 may request that an adverse determination be reviewed by an
36 external review agent.
37 “External review agent” or “review agent”, a clinical peer
38 employed or under contract with an external review entity.
39 “External review entity”, an entity which employs or contracts
40 with clinical peers to act as external review agents.
41 “Internal review”, a process by which a covered individual may
42 request that an adverse determination by a managed care organiza-
-43 tion be reviewed by the managed care organization.
44 “Health care provider network”, an entity that directly employs
45 or enters into contracts with health care professionals and facili-
-46 ties under which the professionals and facilities agree to provide
47 health services to covered individuals for whom the entity has
48 agreed to arrange for health services. A health care provider net-
-49 work may be a third-party payor or the agent of a third-party
50 payor.
51 “Managed care organization”, an entity employing a means of
52 providing or arranging for the provision of health care services

within a health care provider network which include, without
54 being limited to; (a) managed indemnity plans licensed pursuant
55 to chapter 175, hospital service corporations licensed pursuant to
56 chapter 176A, medical service corporations licensed pursuant to
57 chapter 17613, and health maintenance organizations licensed pur-
-58 suant to chapter 176G; (b) any other entity or organization that
59 provides a defined set of health care services which are subject to
60 utilization review or other prior authorization to its covered indi-
-61 viduals; or (c) an organization that performs quality assurance,
62 utilization review and benefit or coverage determinations on
63 behalf of a managed care organization.

64 “Stabilized for discharge”, an emergency condition shall be
65 deemed to be stabilized for purposes of discharging a patient
66 other than for the purpose of transfer from one facility to another

n the trealin
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Stabilization for discharge shall not require final resolution of the
emergency medical condition.

74
5

“Stabilized for transfer”, an emergency condition shall be
deemed to be stabilized for transfer if a patient can be transferred
from one facility to a second facility and the treating physician
attending the patient determines, that, with reasonable clinical
confidence, the patient is expected to leave the facility and be
admitted at a second facility with no material deterioration in his
condition, or as further defined in section 1867 of the Social
Security Act. Stabilization for transfer shall not require final reso-
lution of the emergency condition.
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84

“Third-party payor”, an entity, including a managed care orga-
nization, which agrees to pay for some or all health services pro-
vided to a resident of the commonwealth.

85

86
87

“Utilization review”, the evaluation of the medical necessity,
appropriateness, and efficacy of the use of health care services,
procedures and facilities in connection with a third-party payment
determination for a covered individual.

88
89
90
91

“Utilization review determination”, a determination of the med-
ical necessity, appropriateness, and efficacy of the use of health
care services, procedures and facilities pursuant to a policy or
contract issued by a managed care organization.

92
93
94
95

“Utilization review organization”, an organization which con-
ducts utilization review, whether as its primary business or ancil-
lary thereto. A utilization review organization may be a
third-party payor or an agent of a third-party payor.

96
97
98
99

Section 2. A managed care organization shall comply with the
provisions of sections 3 to 12, inclusive. The commissioner shall
have the authority to promulgate rules and regulations relative to
the implementation and enforcement of this chapter pursuant to
the direction, and affirmative vote, of the managed care oversight
board established pursuant to section 25 of chapter 118 G of the
General Laws.

100
101
102
103
104
105
106
107 Section 3. A managed care organization shall provide coverage

without prior authorization for medically necessary screening and
stabilization services provided in or by a hospital emergency
facility to a covered individual with an emergency condition. Any
such managed care organization may require a covered individual
to contact either the organization or the covered individual’s

108
109
110
11l
112
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113 primary care provider within 48 hours of receiving emergency
114 services.
115 A managed care organization may require a hospital emergency
116 department to contact the physician on-call designated by the
117 managed care organization for authorization of services to be pro-
-118 vided after the covered individual has been stabilized for dis-
-119 charge or transfer. Contact shall be initiated by the hospital
120 emergency department within foty-five minutes of stabilization. If
121 said managed care organization does not respond within forty-five
122 minutes, authorization for post-stabilization services shall be
123 deemed to be approved, provided that the services are otherwise
124 eligible for coverage under the covered individual’s health benefit
125 plan.
126 Each managed care organization shall clearly state in its
127 brochures, contracts, policy manuals and all printed materials dis-
-128 tributed to covered individuals that such covered individuals have
129 the option of calling the local pre-hospital emergency medical
30 service system by dialing the emergency telephone access

131 number 911, or its municipal or public equivalent, whenever a
132 covered individual is confronted with an emergency condition. No
133 covered individual shall in any way be discouraged from using the
134 local pre-hospital emergency medical service system, the 911 tele-

35 phone number, or the municipal or public equivalent, or be denied
136 coverage for medical and transportation expenses incurred as a

result of such use in response to an emergency condition
138 Section 4. (a) Each managed care organization shall issue and
139 deliver to at least one adult covered individual in each household
140 residing in the commonwealth an evidence of coverage and any
141 amendments thereto. Such evidence of coverage or benefits avail-

42 able to the covered individual shall contain a clear, concise state
143 ment of: (1) the health services and any other benefits to which

the covered individual is entitled on a nondiscriminatory basis
45 (2) the prepaid fee which must be paid by or on behalf of th

146 ered individual; (3) the limitations on the scope of health servi
147 and any other benefits to be provided, including an explanation ol
48 any deductible or copayment feature and all restrictions relatin
149 preexisting conditions; (4) the locations where, and the manner in
150 which health services and any other benefits may be obtained; (5)

the criteria by which a covered individual may be disenrollcd
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denied enrollment; (6) the prohibition against canceling or
refusing to renew a covered individual’s policy, contract, benefits,
subscription certificate, or other basis for coverage except for the
following reasons: (i) failure by the covered individual or other
responsible party to make payments required under the contract;
(ii) misrepresentation or fraud on the part of the covered indi-
vidual; (iii) commission of acts of physical or verbal abuse by the
covered individual which pose a threat to providers or other cov-
ered individuals in said organization and which are unrelated to
the physical or mental condition of the covered individual; pro-
vided, however, that the board prescribes or approves the proce-
dures for the implementation of the provisions of this clause; (iv)
relocation of the covered individual outside the service area of the
managed care organization; or (v) non-renewal of the group con-
tract through which the covered individual receives coverage;
(7) a summary description of the procedure, if any, for out-of-net-
work referrals and any additional charge for utilizing out-of-net-
work providers; (8) a summary description of the utilization
review procedures and quality assurance programs used by the
managed care organization; (9) a statement detailing the services
available to assist covered individuals whose primary language is
not English; and (10) a description of the managed care organiza-
tion’s method for resolving the complaints of a covered indi-
vidual, including internal reviews, expedited reviews and external
reviews of adverse determinations.
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(b) A managed care organization shall provide upon enrollment
to at least one adult covered individual in each household, or upon
request of a prospective covered individual, the following infor-
mation: (1) the evidence of coverage described in the preceding
paragraph or an equivalent document; (2) a list of health care
providers who may provide services to covered individuals, orga-
nized by specialty and by location; provided, however, that if any
network providers are not available to the covered individual,
such list shall indicate which providers are available to the cov-
ered individual; (3) a statement that a covered individual can
obtain information from the managed care organization regarding
whether a particular drug is included in the organization’s formu-
lary; (4) a summary description of the procedures followed by the
managed care organization in making decisions about the experi-
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I
191 mental or investigational nature of individual drugs, medical
192 devices or treatments in clinical trials; (5) a statement that physi-
-193 cian profiling information is available from the board of registra-
-194 tion in medicine; (6) a summary description of the types of
195 methodologies the managed care organization uses to compensate
196 providers; (7) a summary description of the process by which clin-
-197 ical guidelines and utilization review criteria are developed; (8) a
198 statement that the information specified in paragraph (c) is avail-
-199 able to the covered individual or prospective covered individual
200 upon request; and (9) the toll-free phone number, facsimile
201 number, and internet site, and other means of contacting the con-
202 sumer assistance program, as established pursuant to section 29 of
203 chapter 188G.
204 (c) A managed care organization shall provide the following
205 information to a covered individual or a prospective covered indi-
-206 vidual upon request: (1) a list of sources of independently pub-
-207 lished information assessing covered individual satisfaction and
208 evaluating the quality of services offered by the managed care
209 organization; (2) information concerning whether a particular drug
210 is included in the organization’s formulary; (3) the percentage of
211 physicians who disenrolled from the managed care organization
212 during the previous calendar year and the three most common rea-
-213 sons for physician disenrollment; and (4) a report detailing the
214 number, type and resolution of grievances and appeals processed

during the previous calendar year
216 Section 5. (a) Utilization review conducted by a managed care
217 organization or by any other entity on behalf of a managed care
218 organization shall meet, at a minimum, the following standards for
219 purposes of being accredited by the board. Any such entity that
220 performs utilization review for a managed care organization may
221 apply to the board for accreditation upon demonstrating that it
222 complies, at a minimum, with the standards established in this

224 A utilization review organization, as defined in section 1, shall
225 (I) conduct its utilization re
226 plan; (2) operate under the

iew program pursuant to a written

supervision of a physician and be
d and qualified personnel; (3) havestaffed by appropriately traint

228 a documented process to review and evaluate the effectiveness of
229 its utilization review program; (4) adopt utilization review criteria

23 section
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and conduct all utilization review activities pursuant to those cri-
teria, which shall be, to the maximum extent feasible, scientifi-
cally-derived and evidence-based and shall be developed with the
input of participating physicians; (5) have a documented process
to ensure that utilization review criteria are applied consistently;
and (6) have a documented process for compliance with all applic-
able medical record confidentiality statutes and regulations.
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(b) Any such utilization review organization shall: (1) ensure
that all adverse determinations are made by a physician or by a
provider in the same licensure category as the ordering provider;
(2) make utilization review determinations on a timely basis, con-
sistent with regulations promulgated by the board that set time-
frames for prospective, concurrent and retrospective review
determinations, and which are consistent with national accredita-
tion entities; and (3) base retrospective review determinations
solely on the medical information available to the attending physi-
cian or ordering provider at the time the medical care was pro-
vided;
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248 (c)(1) Any such utilization review organization shall have an

appeal process through which a covered individual may contest an
adverse determination. A utilization review organization shall
ensure that all appeal determinations are made by a physician,
other than the physician who made the adverse determination,
who practices in the same or similar specialty as typically man-
ages the medical condition, procedure or treatment under review.
A utilization review organization shall make appeal determina-
tions on a timely basis, consistent with regulations promulgated
by the board which are consistent with national accreditation
entities.
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259 (2) Any such utilization review organization shall have a proce-

dure to review an adverse determination related to an ongoing
inpatient hospital stay where the attending physician believes that
the time needed to complete the organization’s standard appeal
process would significantly increase the risk to the covered indi-
vidual’s health. Said procedure shall permit an attending physician
to request an expedited appeal in writing or by telephone.
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266 (A) Any such utilization review organization shall provide the

attending physician access to a clinical peer by telephone within
one business day of the physician requesting an expedited appeal.

267
268
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269 (B) Any such utilization review organization shall provide a
270 response to an expedited appeal related to ongoing inpatient serv-
-271 ices prior to the patient’s discharge from the hospital, provided
272 that the organization has received all necessary information. A
273 response to an expedited appeal shall be communicated to the
274 attending physician by telephone and a written copy of the
275 response shall be sent to the covered individual. The written
276 response shall include an explanation of any other review
277 processes offered by the organization.
278 (C) Any such covered individual shall not be held liable by
279 either the utilization review organization, the hospital or the
280 attending physician for the cost of inpatient services in excess of
281 the applicable copayment, coinsurance or deductible incurred
282 pending the organization’s response to an expedited appeal.
283 Section 6. A managed care organization shall establish and
284 maintain a formal internal review process to provide covered indi-
-285 viduals with reasonable appeals procedures for adequate reconsid-
-286 eration and resolution of adverse determinations. A managed care
287 organization shall make internal review determinations on a
288 timely basis, consistent with regulations promulgated by the board
289 which are consistent with national accreditation entities.
290 Section 7. A covered individual who is aggrieved by an adverse
291 determination made by a managed care organization and who has
292 exhausted all available internal review processes offered by such
293 managed care organization shall be offered by said organization
294 the opportunity to file a request for an external review. Said
295 request shall be filed with said managed care organization no later
296 than sixty days after issuance of a final adverse determination
297 notice pursuant to said organization’s internal review process.
298 Within fourteen days of receipt of a request for external revie
299 a managed care organization shall forward the request, and all rt

300 evant documentation in said organization’s possession, to ;ion, to an
301 external review entity selected by said organization

302 been approved by the b pursu
G. Inforr

306 mean in
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308 chapter 111; provided, however, that the nature of the complaint
and its resolution shall be public for purposes of compiling in-
formation for the managed care annual report required pursuant to16

section 27 of said chapter 1 1 8G
Upon receipt of the documentation specified in the preceding

paragraph, the external review entity shall assign the request for
external review to a review agent. Within fourteen days of receipt
of the documentation so submitted the review agent shall deter-315
mine whether additional information is needed to conduct the316
review. The review agent shall notify the covered individual, or317
the covered individual’s clinical provider, and the managed care318
organization as to what additional information, if any, is required.319
The covered individual, the covered individual’s provider, and the320
managed care organization shall submit such information, or an321
explanation of why the information is not being submitted,
within fourteen days of the agent’s request. Any party may sup-323
plement the review agent's requested information of its own ini-324

325 tiative including but not limited to affidavits of witnesses and
326 experts, videotape and any other relevant information; provided,
327 that no review process shall be delayed pending the receipt of
328 such materials. Within thirty days of receipt of all necessary docu-

mentation, the agent shall issue a written decision to both the cov-329
ered individual and the managed care organization as to whether330

331 the requested service; (1) meets the definition of medical neces-
332 sity as stated in the covered individual’s policy or contract, and
333 (2) is otherwise a covered benefit under the covered individual’s
334 policy or contract. If the agent determines that both of these cri-
335 teria have been mef, he shall issue a finding that the managed care

organization shall provide coverage for the requested service. If336
337 the agent determines that one or both of the criteria have not been

38 met, he shall issue a finding that the health carrier shall not be
339 obligated to provide coverage for requested service
340 The decision of the review agent shall be binding on all parties

A decision of the review agent in favor of the managed care orga-41
42 nization shall create a rebuttable presumption in any subsequent

action at law that the coverage determination made pursuant to the
44 health carrier’s review processes was appropriate

345 A managed care organization shall maintain records of all
requests for external review and dispositions thereof for a period46

347 of no less than three years
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348 Section 8. No managed care organization shall issue a contract
349 or enter into a physician compensation arrangement in which a
350 single physician is put at financial risk for the costs of treating a
351 patient that are outside of the physician’s direct control.
352 No managed care organization shall compensate an individual
353 rendering utilization review determinations based upon the
354 number of adverse determinations made.
355 No managed care organization shall reverse a prior approval of
356 payment for services unless the information subsequently pro-
357 vided to the organization and is materially different from that
358 which was provided at the time of the original determination.
359 Section 9. No managed care organization shall refuse to con-
360 tract with or compensate for covered services an otherwise eli-
361 gible provider or non-participating provider because such provider
362 has in good faith communicated with or advocated on behalf of
363 one or more of his current, former or prospective patients
364 regarding the provisions, terms or requirements of the organiza-
365 tion’s products, or communicated with one or more of his current,
366 former or prospective patients regarding the organization’s
367 provider payment methodology, as they relate to the needs of such
368 provider’s patients. Nothing in this section shall be construed to
369 preclude an insurer from requiring a provider to hold confidential

371 Section 10. A managed care organization that allows or
372 requires a covered individual to designate a primary care physi-
373 cian shall notify said individual at least 30 days prior to the disen-
374 rollment of such covered individual’s primary care physician or
375 other contracted health care provider from said organization’s
376 health care provider network. Unless said physician was disen-
377 rolled for reasons related to quality of care, said organization shall
378 continue to provide coverage for health services provided to said
379 covered individual by the disenrolled physician, consistent with
380 the terms of the evidence of coverage or any other such equivalent
381 document issued by such managed care organization, for at least
382 thirty days after the date of disenrollment. Such notice shall also
383 include a description of the procedure for choosing an alternative

385 In the event that a health care provider providing health care
386 services to a covered individual is involuntarily disenrolled from a

number of adverse determinations made.



[January18 HOUSE No. 3658

managed care organization’s health care provider network for rea-
sons unrelated to quality of care, the managed care organization
shall continue to provide coverage by said involuntarily disen-
rolled provider under the following circumstances:

387
388
389
390

(a) A covered individual in her third trimester of pregnancy
shall be permitted to continue treatment with said provider, con-
sistent with the terms of the evidence of coverage, for the period
including the covered individual’s first postpartum visit.

391
392
393
394

(b) A covered individual who is terminally ill shall be permitted
to continue treatment with said health care provider, consistent
with the terms of the evidence of coverage, until such covered
individual’s death. For the purpose of this section, the term “ter-
minally ill” shall mean an illness which is likely, within a reason-
able degree of medical certainty, to cause death within six months.

395
396
397
398
399
400

Section 11. A managed care organization shall authorize a cov-
ered individual’s primary care physician to provide a standing
referral for specialty health care provided by a health care
provider participating in such managed care organization’s health
care provider network for the treatment of a chronic illness, condi-
tion or disease; provided, however, that said primary care
provider, in consultation with the specialist, determines that such
a standing referral is appropriate and that such specialty health
care is consistent with the terms of the evidence of coverage.

401
402
403
404
405
406
407
408
409

Section 12. No managed care organization shall require a cov-
ered individual to obtain a referral or prior authorization from a
primary care physician for the following specialty care provided
by an obstetrician or gynecologist participating in such managed
care organization’s health care provider network: (1) annual pre-
ventive gynecologic health examinations, including any subse-
quent obstetric or gynecological services determined by such
obstetrician or gynecologist to be medically necessary as a result
of such examination; (2) maternity care; and (3) medically neces-
sary evaluations and resultant health care services for acute or
emergency gynecologic conditions. No managed care organization
shall require higher copayments, coinsurance, deductibles, or
other enrollee cost sharing arrangements for such services pro-
vided to such covered individuals in absence of a referral from a
primary care physician.

410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425 Section 13. An attending physician, in consultation with the

covered individual, shall make all decisions regarding medical426
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treatment, including lengths ot inpatient hospital stays, to be pro-
vided to such covered individual under his supervision or control.
Nothing in this section shall be construed as altering, affecting or
modifying either the obligations of any third party or the terms
and conditions of any agreement between either the attending
physician or the patient and any third party.

28

99

30

31
n

SECTION 4. Notwithstanding any general or special law to the
contrary, the commissioner of insurance is hereby authorized and
directed to require that a health maintenance organization licensed

0

the General Laws offer a point-of
of Franklin and Hampshire, to cov

pursuant to chapter 176 G of
service option, in the countie

4

d subscribers on a pilot basis for the
-deficiency virus and cancer. Said

ered individuals, members an
coverage of human immune

t the beginning of the term of the
ntract or policy is initially issued

pilot program shall commenc
contract or policy when such1

t shall become available with con-
renewed not later than nine months
act. Said pilot program shall termi-

or renewed. Said pilot pr
tracts or policies so issuec
after the effective date of thi
nate not later than December

12
200313

For the purposes of said pilot program, a point of service option14
shall be defined as a choice exercised by a covered individual.1

member or subscriber and their dependents to obtain diagnostic16
and treatment services for said diseases from a provider of health17

18 care services who is not under contract with or otherwise partici-
-19 paling in a health maintenance organization’s network of
20 restricted providers.

Said commissioner shall promulgate the requirements for th21
point of service option to be offered by a health maintenance orga

3 nization to minimally require that said option be: (1) voluntary on
the part of any covered individual, member or subscriber and24

25 (2) limited to enrollment and disenrollment during the open
26 enrollment period of a health maintenance program. Said optic

shall require that th red

nmissioner m
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33 availability of said pilot program to groups of a certain size if the
34 costs of making said option available to small groups is projected
35 to excessively affect the premiums for such groups. Said commis-
-36 sioner shall require a health maintenance organization to submit
37 any reasonable information and data necessary to evaluate the
38 effectiveness of the pilot program with respect to: (1) the costs
39 and savings created by the pilot program for consumers,
40 employers, health care providers and health maintenance organi-
-41 zations; (2) the changes in access to health care services created
42 by said pilot program; (3) and consumer satisfaction with said
43 pilot program. Said commissioner may, after consultation with
44 health maintenance organizations and clinical care providers,
45 clarify the nature of the diseases covered by said pilot program,
46 including the availability of said point-of-service option for the
47 coverage of pre-cancerous conditions and benign cancerous
48 growths, and for the treatment of any person testing positive for
49 the human immuno-deficiency virus. Regulations promulgated by
50 said commissioner in establishing the requirements for said pilot
51 program shall be subject to the provisions of chapter 30A of the
52 General Laws.
53 A health maintenance organization shall file with said commis-
-54 sioner a plan describing said organization’s point-of-service
55 option. Said commissioner shall approve or disapprove said plan.
56 The approval process shall not be subject to the provisions of
57 chapter 30A of the General Laws. Said commissioner shall further
58 approve or disapprove whether the premiums, copayments,
59 deductibles or other cost-sharing arrangements proposed in said
60 plan are reasonable, in relation to the plan’s actuarial evaluation of
61 the costs projected to be incurred in administering and offering
62 said point-of-service option. The plan filed by a health mainte-
-63 nance organization shall distinguish between the administrative
64 costs incurred in making said option available and additional costs
65 in providing health care services to making covered individuals
66 and subscribers enrolled and not enrolled in said pilot program.
67 A health maintenance organization may, at its option, expand
68 said pilot program to cover additional diseases, or alter the design
69 of its point-of-service plan provided that any such changes do not
70 impede the access of covered individuals, member and subscribers
71 to out-of-network providers or unreasonably increase the costs of
72 enrolling in said pilot program.
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73 Said commissioner of insurance shall periodically report, but
74 not less than annually, to the joint committee on insurance, the
75 joint committee on health care, the house and senate committees
76 on ways and means and the secretary of administration and
77 finance on the costs, access to care and consumer satisfaction
78 associated with said pilot program. Said commissioner shall
79 solicit from the chairmen of said joint committees and the house
80 and senate ways and means committees recommendations with
81 respect to the design of said pilot program and any data and infor-
-82 mation deemed necessary to collect for the evaluation of said pro-
-83 gram not later than thirty days prior to the promulgation of
84 regulations implementing said program.

SECTION 5. The managed care oversight board established
pursuant to section 25 of chapter 118 G of the General Laws is
hereby authorized and directed to undertake an evaluation and to
report on the following matters;

Said board shall study the effects of promoting and
6 enforcing the consumer protections established by this act with
7 respect to consumer relationships to health care providers and
8 managed care organizations by examining the feasibility of
9 linking health care provider payments and contracting opportuni
0 ties to state licensure and disciplinary standards for health care

1 professionals and facilities pursuant to chapters 111 and 112 of the
2 General Laws. Said study shall examine the mechanisms used in

ther states to maximize consumer protections, the effects of fee
ral legislation, if any, with respect to extending consumer protec

tions to self-insured employee benefit plans offered by private
16 employers and unions governed by the federal employee retire
17 ment income security act, and any necessary changes to this act U
18 further promote the consumer protections established herein.
9 (2) Said board shall study and make recommendation

to resolving operational issues raised by multi-agency juri
and responsibilities for ensuring the quality of health care, man
aged care organization compliance with the provisions of this act
and the timely and effective response by the commonwealth and
the health care delivery system to consumer complaints with
health care services provided by managed care organizations. Said

26 study shall examine the extent to which the licensure and invc
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27 tigative authority vested by law in the managed care oversight
28 board, the division of insurance, the department of public health
29 and the board of registration of medicine is duplicative, overlap-
-30 ping or otherwise impedes the ability of the commonwealth and
31 said agencies to respond promptly and effectively to issues that
32 arise in the delivery of managed care.
33 (3) Said board shall study and make recommendations relative
34 to the costs and benefits of revising the solvency and loss reserve
35 standards for managed care organizations pursuant to regulations
36 of the division of insurance on the effective date of this act. Said
37 study shall examine the effects of revising said standards with
38 respect to the: (1) cost of premiums to employers and consumers;
39 (2) barriers to market entry created by such revisions; (3) payment
40 of provider withholds in the event of the insolvency of a managed
41 care organization; and (4) the payment of other claim liabilities
42 incurred in delivering and purchasing health care services in the
43 event of insolvency. Said study shall examine the solvency and
44 loss reserve standards in effect in other jurisdictions and consider
45 the implications of adopting standards substantially different from
46 those in effect in other states or those recommended by the
47 national association of insurance commissioners.
48 (4) Said board shall examine the use by consumers of the con-
-49 sumer assistance program established by section 29 of chap-
-50 ter 118 G of the General Laws and make recommendations relative
51 to expanding said program in response to consumer demand or,
52 based on a determination of consumer need, creating an
53 ombudsman for the purpose of actively intervening or mediating
54 consumer complaints with managed care organizations.
55 (5) Said board shall examine and report every two years to the
56 committees on health care and insurance on the impact of provider
58 compensation methodologies on the delivery of health services
59 within managed care organizations.
60 The studies required pursuant to paragraphs (1) to (5), inclu-
-61 sive, and any statutory, regulatory or policy recommendations
62 resulting therefrom, shall be filed with the joint committee on
63 health care, the joint committee on insurance, the house and
64 senate committees on ways and means not later than one year
65 from the effective date of this act. Any such recommendations
66 requiring the expenditure of commonwealth funds for implemen-
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67 tation shall be accompanied by an estimate of the cost of such
68 implementation, including the cost of personnel.

] SECTION 6. The commissioner of the division of insurance is
2 hereby authorized and directed to review the provisions of this act
3 and shall promulgate any changes in regulations that are deter-
-4 mined to be necessary of the division to ensure the conformity of
5 such regulations with the provisions of this act; provided, how-

promulgated shall be approved by
board established pursuant to

e General Laws.

6 ever, that any such revisions so
7 the managed care oversight
8 section 25 of chapter 118 G of tl

g the provisions of any general or
group insurance commission and

:e shall not enter into any contrac-

1 SECTION 7. Notwithstandin
2 special law to the contrary, the
3 the division of medical assistant

health care services or benefits
lation, as defined in section 24 of
Laws, that is not accredited or

4 tual arrangements, or purchas
5 from, any managed care organi

6 chapter 118 G of the General
7 deemed accredited by the managed care oversight board estab-
-8 lished pursuant to section 25 of said chapter 118G, by July 1,
9 2000.

1 SECTION 8. The commissioner of insurance is hereby autho-
-2 rized and directed to establish a reasonable deadline, but not later
3 than January 1, 2000, for the conformity of all policies, contracts
4 and certificates of insurance upon their initial issuance or renewal
5 with the provisions of sections 1,2, 3 and 4. Any such regulations
6 promulgated by said commissioner pursuant to this section shall
7 be subject to the prior concurrence of the managed care oversight
8 board established pursuant to section 25 of chapter 118 G of the
9 General Laws
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