
HOUSE No. 3715
By Mr. Rogers of Norwood, petition of John H. Rogers, other

members of the General Court and another for legislation to reduce
frivolous inmate litigation. The Judiciary.

!n the Year One Thousand Nine Hundred and Ninety-Nine

An Act to curb frivolous inmate litigation.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 87 of said chapter 127, as so appearing, is
2 hereby amended in paragraph (a) by striking out the second sen-
-3 tence in its entirety. Said section is hereby further amended in the
4 last sentence by adding at the end thereof the following:— “and
5 shall not be opened or inspected.”

1 SECTION 2. Section 129 D of said chapter 127, as so appearing,
2 is hereby amended by adding the following paragraph:—
3 Good conduct credit earned or to be earned under this section
4 shall be subject to reduction by order of the court upon finding
5 that a claim or action brought by a prisoner is frivolous and filed
6 in bad faith in order to abuse the judicial process, or upon a deter-
7 mination that an inmate intentionally and in bad faith in order to
8 abuse the judicial process has misrepresented or omitted material
9 information in an affidavit submitted under section 27H of chapter

10 two hundred and sixty-one.
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1 SECTION 3. Said chapter 127, as so appearing, is hereby
2 amended by adding the following sections:—
3 Section 38D. Establishment of a System for the Resolutions of
4 Grievances at Correctional Facilities.

(a) The department of correction shall promulgate regulations
6 on or before December 31, 1996 that establish a fair, impartial,

speedy and effective system for the resolution of grievances filed
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8 against the department, its officers or employees, by inmates who
9 are committed to, held by, or in the custody of the department in a

10 state, county, or federal correctional facility, or the Massachusetts
11 Treatment Center. The department of correction shall also promul-

-12 gate regulations by said date for the resolution of grievances filed
13 against a county of the commonwealth, its officials or employees,
14 by inmates who are committed to, held by, or in the custody of the
15 county which regulations shall be subject to the approval of the
16 commissioner of correction.
17 (b) A grievance system shall provide, at a minimum, for:
18 (1) Specific maximum time limits for written replies to griev-
-19 ances with reasons thereto at each decision level within the
20 system;
21 (2) Priority processing of grievances which are of an emer-
-22 gency nature, including matters in which delay would subject the
23 grievant to substantial risk of personal injury or other damages;
24 (3) Safeguards to avoid reprisals against any grievant or partici-
-25 pant in the resolution of a grievance; and
26 (4) Independent review of the disposition of grievances,
27 included alleged reprisals, by a person or entity not under the
28 direct supervision or direct control of the institution.
29 (c) Grievances which may be brought by inmates subject to the
30 provisions of subsections (a) and (b) of this section shall include
31 all grievances arising out of or resulting from a condition of or
32 occurrence during confinement, whether or not said grievance is
33 presented in the form of petition for a writ of habeas corpus.
34 A petition for a writ of habeas corpus seeking only release from
35 unlawful imprisonment or restraint and no other relief shall not be
36 subject to the provisions of this section. All applicable statute of
37 limitations and presentment periods shall be tolled from the date
38 of the filing of a grievance pursuant to this section until the final
39 administrative resolution of the grievance.
40 Section 38E. Exhaustion of Administrative Remedy.
41 No inmate shall file any claim that could be the subject of a
42 grievance under section thirty-eight D unless the inmate has
43 exhausted the administrative remedy established pursuant to
44 section thirty-eight D, provided the court may consider such a
45 claim if final administrative resolution of a grievance filed pur-
-46 suant to section thirty-eight D has not been decided within one
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47 hundred and eighty days from the date of filing such a grievance,
48 or if the inmate can demonstrate to the court that exigent circum-
-49 stances exist which, if delayed pursuant to the requirements of this
50 section, would jeopardize the life or seriously impair the health of
51 the inmate, or, for actions seeking equitable relief.
52 Section 38F. Cases Pending when Regulations Go Into Effect.
53 Any claim that could be the subject of a grievance under the
54 provisions of section thirty-eight D of this chapter that is pending
55 in any court when the regulations promulgated pursuant to section
56 thirty-eight D of this chapter go into effect may be dismissed
57 without prejudice or may be continued by the court for up to 80
58 days, upon a finding that a continuance or dismissal would be
59 appropriate and in the interests of justice to permit resolution of
60 the claim under the terms specified by the grievance procedure.
61 Section 38G. Judicial Review
62 A final decision with respect to a grievance shall be subject to
63 judicial review, in accordance with section fourteen of chapter
64 thirty A, in the superior court for the county in which the inmate
65 is incarcerated or otherwise being held or in Suffolk County. A
66 complaint filed in court by an inmate in accordance with this
67 section shall be accompanied by a copy of the final decision for
68 which review is sought, if any, and no complaint not so accom-
-69 panied shall be accepted for filing. The availability of review
70 under this section shall not be construed to limit any judicial
71 remedies otherwise available.

1 SECTION 4. Said section 6F of said chapter 231, as so
2 appearing, is hereby amended by inserting at the end thereof the
3 following:—
4 Frivolous and Bad Faith Acts by Inmates. Upon receiving an
5 inmate’s complaint and affidavit of indigency, the court may, at
6 any time, upon motion, or sua sponte: 1) dismiss a claim or any
7 action without a hearing if satisfied that the claim or action is friv-
-8 olous or in bad faith; or 2) conduct a hearing presided over by the
9 court or an appointed master, which shall be held telephonically

10 unless the court finds that a hearing in court is necessary, to deter-
-11 mine whether the inmate’s action is frivolous and in bad faith. If
12 the court finds that the claim or action is frivolous or in bad faith,
13 the court shall dismiss the claim or action, and if, after hearing,
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14 the court finds that the claim is both frivolous and in bad faith in
15 order to abuse the judicial process, the court shall order that the
16 inmate lose up to sixty days of good time credit earned or to be
17 earned pursuant to section one hundred and twenty-nine D of
18 chapter one hundred and twenty-seven. If the court finds at any
19 time that the inmate has repeatedly abused the integrity of the
20 judicial system through frivolous filings, the court may order that
21 the inmate be barred from filing future actions without leave
22 of court.
23 In determining whether a claim or action is frivolous or in bad
24 faith the court may consider factors including, but not limited to,
25 the following:—
26 (a) the claim or action has no arguable basis in law or in fact;
27 (b) the claim or action is substantially similar to a previous
28 claim in that it is brought by and against the same parties and
29 in that the claim arises from the same operative facts of the pre-
-30 vious claim;
31 (c) no finding shall be made that a claim or action is frivolous
32 or in bad faith solely because a novel or unusual argument or prin-
-33 ciple of law was advanced in support thereof.

1 SECTION 5. Section 27A of chapter 261, as appearing in
2 the 1994 Official Edition, is hereby amended by inserting, in
3 line 14, after the word “clothing”, the following:— However, an
4 inmate may not be adjudged an indigent pursuant to section
5 twenty-seven of this chapter unless (a) the procedures set forth in
6 section twenty-seven H of this chapter are complied with, and
7 (b) the court finds that the inmate is incapable of making pay-
-8 ments under the plan set forth at section twenty-seven H.

1 SECTION 6. Said section 27A of said chapter 261, as so
2 appearing, is hereby further amended by inserting at the end

thereof the following:—
4 “Inmate”, any person committed to, held by, or in the custody
5 of the Massachusetts department of correction or any county, in a
6 state, county, federal correctional facility or the Massachusetts

Treatment Center

1 SECTION 7. Said chapter 261, as so appearing, is further
2 amended by inserting after section 27G the following new section:—
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4 (a) If an inmate brings an action in a court of the common-
-5 wealth against a state or county agency, official or employee, and
6 requests a waiver of filing fees or court costs due to indigency
7 pursuant to section twenty-seven B of this chapter, the court shall
8 require the department to file a copy of a current account state-
-9 ment of his or her inmate account, and a copy of his or her inmate

10 activity sheet for the past six months. The inmate shall file an affi-
-11 davit signed by the inmate containing the following information:
12 inmate’s name, social security number, date of birth, inmate iden-

-13 tification number and correctional facility; assets, including but
14 not limited to cash, monies in bank accounts, real property, any
15 other investments and all spouses assets to which the inmate has
16 legal access; income received in the past six months and income
17 expected to be received in the next six months; liabilities and
18 monthly expenses. The affidavit shall also state as follows;
19 “I state under the pains and penalties of perjury that the statements
20 made in this affidavit are true, that I have not omitted any assets
21 that I could use to pay filing fees or court costs, that I have not
22 transferred any assets to avoid payment of filing fees and costs,
23 and that I have not taken any action nor has any action been taken
24 on my behalf relative to any assets in order to avoid having such
25 assets used for payment of filing fees and costs.”
26 (b) Actions brought by inmates subject to the provisions of sub-
-27 section (a) of this section shall include all actions arising out of or
28 resulting from a condition of or occurrence during confinement.
29 A petition alleging a claim cognizable under section one of
30 chapter two hundred and forty-eight shall not be subject to the
31 provisions of this section.
32 (c) The court shall order the inmate to pay, as a partial payment
33 of any filing fees and court costs, twenty percent of the preceding
34 six months’ average balance in the inmate’s account, and there

>5 after monthly payments of ten percent of the average monthly bal
'6 ance in the inmate’s account, until all such fees are paid for
>7 provided that the payment amount to be drawn from the inmate’s
8 account is equal to or greater than ten dollars. The court shall
•9 issue such an order unless it finds that the inmate is incapable of
0 making payments under such a plan, or if the court determines, at

41 any time, that such orders impose an undue administrative b

Section 27H. Inmates
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42 upon the court. Upon receipt of a copy of the court’s order, the
43 inmate shall forward a copy of the order to the Superintendent of
44 the correctional facility having custody over the inmate along with
45 a written request for an initial payment from the inmate’s account
46 to be paid to the court. The inmate shall forward a true copy of the
47 written request for payment to the court, from the inmate’s
48 account, to the Superintendent no later than ten working days
49 prior to the date each monthly payment is due. The superintendent
50 shall withdraw such payments as the order requires and shall for-
-51 ward said payments to the clerk of the appropriate court. The
52 court may, on its own, or on motion of the parties, dismiss a claim
53 at any time if the inmate fails to request payment from the super-
-54 intendent or otherwise fails to pay filing fees as ordered by
55 the court.
56 (d) The court may appoint a master to review inmate claims of
57 indigency and make recommendations to the court. The court or
58 master may conduct a hearing on the inmate’s claim of indigency
59 either before or after service of process, and may dismiss a claim
60 or action if the court finds that the allegation of indigency is
61 untrue. Any hearing on an inmate’s claim of indigency shall be
62 conducted telephonically, unless the court finds that a hearing in
63 court is necessary.
64 (e) In addition to any other actions or penalties that may be
65 available by law, if, after hearing, the court finds that the affidavit
66 submitted by the inmate contains false information or omits mate-
-67 rial information, and if the court further finds that the misrepre-
-68 sentation or omission was intentional, the court may impose costs
69 on the inmate. If, after hearing, the court finds that the affidavit is
70 frivolous and filed in bad faith in order to abuse the judicial
71 process, the court shall order that the inmate lose up to sixty days
72 of good time credit earned or to be earned pursuant to section one
73 hundred and twenty-nine D of Chapter one hundred and twenty-
-74 seven.
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