
HOUSE No. 3819
By Mr. Landers of Palmer, petition of Shannon P. O’Brien and 

Patrick F. Landers III for legislation to establish a higher education 
savings and investment program for the Commonwealth. Education, 
Arts and Humanities.

HHje Commontoealtl) of iflassacfiusctts

In the Year One Thousand Nine Hundred and Ninety-Nine.

An A ct establishing  a higher  education  savings and investment

PROGRAM FOR CITIZENS OF MASSACHUSETTS.

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION 1.(1) Promoting accessibility to and affordability of
2 higher education is in the best interests of the commonwealth and
3 its citizens.
4 (2) Costs of attendance at public and private institutions con-
5 tinue to escalate at a pace greater than an average common-
6 wealth’s fam ily’s means and increases in student financial
7 assistance.
8 (3) Recent changes in federal law allows for states to establish
9 programs to assist its citizens to save and invest for higher educa-

10 tion expenses.
11 (4) Providing a mechanism to help the citizens of this com-
12 monwealth to financially prepare and plan for future educational
13 expenses is necessary and desirable for the public health, safety
14 and welfare.

1 SECTION 2. The purposes of this chapter are to:
2 (1) encourage attendance at institutions of higher education
3 and early commitment to financially prepare for such costs.
4 (2) provide residents of this commonwealth of all means, a
5 program that fosters planning and preparation for attendance at
6 institutions of higher education, both public and independent.
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7 (3) supplement the tuition assistance program with a program
8 that offers no guarantees but allows for saving and investment for
9 most higher education expenses, including tuition as well as room 

10 and board, books, supplies and other expenses, for undergraduate 
1 1 and graduate school.
12 (4) As used in this section:
'3 (a) “Board” means the Bay State Education Savings Trust.
14 Board established herein.
15 (b) “Contributor” means any person making a deposit,
16 payment, contribution, gift or other expenditure to the trust pur-
17 suant to a participation agreement.
18 (c) “Designated beneficiary” means:
19 1. Any individual state resident originally designated
20 in the participation agreement;
21 2. Any individual defined in s. 2032A(e)(2) of the
22 Internal Revenue Code;
23 3. Any individual receiving a scholarship from inter-
24 ests in the trust purchased by a state or local government or an
25 organization described in s. 501(c)(3) of the Internal Revenue
26 Code and qualified under s. 529 of the Internal Revenue Code; or
27 4. Any other individual enrolled in the trust who qual-
28 ifies as a designated beneficiary under s. 529 of the Internal Rev-
29 enue Code.
30 (d) “Eligible educational institution” means an institution
31 of higher education qualifying under s. 529 of the Internal Rev-
32 enue Code as an eligible educational institution.
33 (e) “Internal Revenue Code” means the Internal Revenue
34 Code of 1986, or any subsequent corresponding internal revenue
35 code of the United States, a amended from time to time and all
36 rulings, regulations and court decisions relating thereto.
37 (f) “Nonqualified withdrawal” means a withdrawal from
38 an individual account other than a Qualified Withdrawal or a
39 withdrawal following the death or disability of the designated
40 beneficiary.
41 (g) “Participant” means the individual, firm, corporation
42 or other entity which enters into a participation agreement and is
43 deemed owner of the trust account.
44 (h) “Participation agreement” means an agreement between
45 the trust and a contributor for participating in a savings plan for a
46 designated beneficiary.
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47 (i) “Program” means the Bay State Education Savings
48 Trust program maintained by the Board.
49 (j) “Qualified withdrawal” means a withdrawal from an
50 individual account for payment of qualified higher education
51 expenses of a designated beneficiary.
52 (k) “Qualified higher education expenses” means tuition,
53 room and board, fees, books, supplies, and equipment required for
54 the enrollment or attendance of a designated beneficiary at an eli-
55 gible educational institution, including undergraduate and grad-
56 uate schools, and any other higher education expenses that may be
57 permitted under s. 529 of the Internal Revenue Code.
58 (1) “Trust” means the Bay State Education Savings Trust.

1 SECTION 3. (a) ESTABLISHMENT.
2 There is established the Bay State Education Savings Trust to
3 promote and enhance the affordability and accessibility of higher
4 education in the commonwealth. The trust shall constitute an
5 instrumentality of the commonwealth and shall perform essential
6 governmental functions, as provided in this section. The trust shall
7 receive and hold all payments, deposits and contributions intended
8 for the Trust, as well as gifts, bequests, endowments, or federal,
9 state, or local grants and any other public or private source of

10 funds and all earnings until disbursed in accordance with subsec-
11 tions (7) or (8) of this act.
12 (b) The amounts on deposit in the trust shall not constitute
13 property of the commonwealth, and the trust shall not be con-
14 strued to be a department, institution, or agency of the common-
15 wealth. Amounts on deposit in the trust shall not be commingled
16 with commonwealth funds, and the commonwealth shall have no
17 claim to or against, or interest in, such funds. Any contract
18 entered into by or any obligation of the trust shall not constitute a
19 debt or obligation of the commonwealth. The commonwealth shall
20 have no obligation to any designated beneficiary or any other
21 person on account of the trust, and all amounts obligated to be
22 paid from the trust shall be limited to amounts available for such
23 obligation on deposit in the trust. The amounts on deposit in the
24 trust may only be disbursed in accordance with the provisions of
25 this section. Each participation agreement shall clearly state that
26 the contract is not a debt, guarantee or obligation of the common-
27 wealth or any eligible educational institution.
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(c) The original contributor or their designee shall retain own
ership of all amounts on deposit in his account with the trust up to 
the date of distribution to a designated beneficiary. Earnings 
derived from investment of the contributions are considered to be 
held in trust in the same manner as contributions, except as 
applied for purposes of the designated beneficiary, and as applied 
for purposes of maintaining and administering the trust and the 
program as provided in this section. Nothing in this paragraph or 
in any other provision of this section shall permit any interest in 
the trust to be used as security for a loan by a designated benefi
ciary or contributor.

(d) All amounts attributable to penalties imposed and collected 
by the Board shall be used for purposes of the trust and shall be 
considered properties of the trust. Proceeds from such penalties 
shall remain with the trust and may be used for any costs or pur
poses of the trust as determined by the Board.

(e) The trust may not receive deposits in any form other than 
cash. No contributor or designated beneficiary may direct the 
investment of any contributions or amounts held in the trust other 
than the specific investment options provided for by the trust, if 
any, as determined by the Board.

(f) The trust shall continue in existence as long as it holds any 
deposits or has any obligations and until its existence is termi
nated by law. Upon termination of the trust, any unclaimed assets 
in the trust shall revert to the commonwealth in accordance with 
the provisions of chapter 200A of the General Laws regarding 
unclaimed property.

SECTION 4. (a) A contributor must designate the name, 
address, date of birth, and social security number for the contrib
utor and the designated beneficiary who will attend an eligible 
educational institution. For newborns, the social security number 
must be provided within 6 months after the date the participation 
agreement is submitted. Distributions from accounts that lack a 
valid social security number may be subject to penalties and with
holding taxes at the time of distribution.

(b) Participation agreements may be freely amended through
out their terms in order to enable contributors to increase or 
decrease the level of monthly contributions, change designated
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12 beneficiaries, and carry out similar matters permitted by this
13 section and the Internal Revenue Code.
14 (c) Contributors may contribute in a lump sum, in installments,
15 or, when and if available, through electronic funds transfer or
16 employer payroll deductions.
17 (d) Contributors shall be required to demonstrate to the trust
18 the need for account contributions in excess of the projected costs
19 of qualified higher education expenses for designated beneficiary
20 of such age for five years of undergraduate enrollment at the
21 highest cost eligible educational institution in the commonwealth.
22 (e) If it is determined that the participant or the designated
23 beneficiary has made any material misrepresentation in the appli-
24 cation for a participation agreement or in any communications
25 with the trust regarding the program, especially withdrawal or dis-
26 tribution of funds therefrom, then the account may be involun-
27 tarily liquidated by the trust. If the account is so liquidated, the
28 participant shall be entitled to a refund, subject to a penalty as
29 determined by the Board.

1 SECTION 5. BAY STATE EDUCATION SAVINGS TRUST
2 BOARD.
3 (a) The Board shall consist of seven members as follows: the
4 State Treasurer and the Chancellor of the Higher Education Coor-
5 dinating Council, shall each be ex officio members. There shall
6 also be two members appointed by the Governor and one member
7 appointed by the Speaker of the House and one member appointed
8 by the President of the Senate. Each such appointed member shall
9 either possess knowledge, skill and expertise in investment prod-

10 ucts or personal financial planning or affairs or possess experience
11 in, or familiarity with, student financial assistance. The Treasurer
12 shall appoint a member who shall be an officer or trustee of an
13 independent eligible educational institution located in the com-
14 monwealth. The Treasurer shall serve as Chairperson of the
15 Board.
16 (b) One appointee of the Governor shall serve for a term
17 ending June 30, 2003 and for a term of four years thereafter
18 and one appointee of the Governor shall serve for a term ending
19 June 30, 2004 and for a term of five years thereafter. The
20 appointees of the Speaker of the House and the President of the
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Senate shall serve for a term coterminous with the term of the 
appointing authority. The appointee of the Treasurer shall serve 
for a term ending June 30, 2002 and for a term of three years 
thereafter. Upon expiration of such term, members shall continue 
to serve until reappointed or a qualified successor is duly appointed. 
Vacancies shall be filled for the unexpired terms of appointed 
members by whoever had the right of making the initial appoint
ment. Appointed members shall only be removed for misfeasance, 
malfeasance or willful neglect of their duties as members of 
the Board.

(c) DUTIES.
The Board shall be responsible for the supervision of the pro

gram management and shall enter into one or more contracts for 
the management of all facets of the program. Four members of the 
Board shall constitute a quorum. The members of the Board shall 
not receive a salary but shall be entitled to reimbursement for 
actual and necessary expenses from funds available therefor. The 
Office of the State Treasurer and Receiver General shall provide 
support and assistance as requested by the Board but shall not 
seek appropriations from the commonwealth budget for such sup
port and assistance therefor and shall not be obligated to expend 
any sum therefor.

(d) POWERS.
The Board, on behalf and for the benefit of the trust, may:
1. Receive and invest money in the trust in any instru

ments, obligations, securities, or property in accordance with sub
section 6, hereof;

2. Establish consistent terms for each participation agree
ment, bulk deposit, coupon, or installment payment, including, but 
limited to:

a. The method of payment into the trust by payroll 
deduction, transfer from a bank account, or other means.

b. The termination, withdrawal, or transfer of pay
ments under the trust, including transfers to or from a qualified 
tuition program established by another state pursuant to the 
Internal Revenue Code.

c. Penalties for distributions not used or made in accor
dance with the Internal Revenue Code.
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59 d. The requirements for changing the identity of the
60 designated beneficiary.
61 e. Any charges for fees in connection with the adminis-
62 tration of the trust.
63 f. Adequate safeguards to prevent contributions on
64 behalf of a designated beneficiary in excess of those necessary
65 to provide for the qualified higher education expenses of the bene-
66 ficiary.
67 3. Enter into one or more contractual agreements, includ-
68 ing, but not limited to, contracts for legal, actuarial, accounting,
69 financial, custodial, advisory, management, administrative, adver-
70 tising, marketing, and consulting services for the trust, and to pro-
71 vide for payment for such services from the gains and earnings of
72 the assets of the trust. Any such contractual agreement shall be
73 with a qualified entity or entities experienced in managing or pro-
74 viding such services and shall be for a term deemed necessary or
75 desirable by the Board notwithstanding any provision in law for
76 contract terms for services to the contrary.

4. Procure or provide for insurance in connection with the
78 trust’s property, assets, or activities or in connection with deposits
79 in or contributions to the trust.
80 5. Apply for, accept, and expend gifts, grants, or dona-
81 tions from public or private sources to enable the trust to carry out
82 its objectives.
83 6. Promulgate regulations.
84 7. Sue and be sued.
85 8. Establish one or more funds within the trust and main-
86 tain separate accounts for each.
87 9. Coordinate marketing and promotional efforts with the
88 tuition prepayment program administered by the Educational
89 Financing Authority.
90 10. Take any other action necessary to carry out the pur-
91 poses of this section and incidental to the duties imposed on the
92 Board.
93 (e) OPERATING AND ADMINISTRATIVE COSTS.
94 The program shall be operated on a self sustaining basis and the
95 Board shall provide for the necessary services in one or more con-
96 tract pursuant to subsection (d)(3) hereof without appropriation by
97 the General C lourt.
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SECTION 6. INVESTMENTS.
(a) The Board shall invest or cause to be invested, the amounts 

on deposit in the trust in investment vehicles in a manner reason
able and appropriate to achieve the objectives of the trust, exer
cising the discretion and care of a prudent person in similar 
circumstances with similar objectives notwithstanding any provi
sion in law regarding investment limitations to the contrary. The 
Board shall give due consideration to rate of return, risk, term or 
maturity, diversification of total portfolio within the trust, liq
uidity, projected disbursements and expenditures, and expected 
payments, deposits, contributions, and gifts to be received. The 
Board shall not require the trust to invest directly in obligations of 
the commonwealth or any political subdivision of this common
wealth or in any investment or other fund administered by the 
Treasurer or other instrumentality of the commonwealth. The 
assets of the trust shall be continuously invested and reinvested in 
a manner consistent with the purposes of the trust, until expended 
on expenses incurred by the operation and management of the 
trust and program, expended on qualified higher education 
expenses at the direction of the participant or refunded to the par
ticipant on the conditions provided in the participation agreement.

(b) Participation agreements and the offering and solicitation 
of the trust are exempt from any statute regulating securities. 
Implementation of this program shall not begin until the Board 
has obtained written advice of qualified counsel or from the 
appropriate federal agency that the trust and offering of participa
tion agreements are exempt from or shall be in compliance with 
federal securities laws.

SECTION 7. QUALIFIED WITHDRAWAL.
(a) To withdraw moneys from the trust for the payment of 

qualified higher education expenses, the trust must first be 
advised by the participant of the eligible educational institution 
the designated beneficiary will attend and the anticipated date of 
enrollment. The trust shall then require information from such eli
gible institution reflecting the designated beneficiary’s enrollment 
at such eligible educational institution.

(b) Upon receipt of all required documentation, distributions 
will be made to the specified institution and/or on behalf of the 
designated beneficiary.
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12 (c) To make withdrawals from the trust for payment of off
13 campus room and board and other allowed qualified higher educa-
14 tion expenses, the trust shall require information from the desig-
15 nated beneficiary reflecting the expenses being submitted. If a
16 designated beneficiary resides off campus, the trust shall pay
17 directly to the designated beneficiary an amount equal to this cost
18 of lodging and meal tickets for an academic period as established
19 by such institution for on-campus students; provided, however,
20 that in no event shall any disbursement exceed any maximum
21 amount established by the Internal Revenue Code. Funds may
22 only be disbursed to a designated beneficiary for room and board
23 if the designated beneficiary is enrolled at an eligible educational
24 institution at least half time, or comply with such other enrollment
25 requirement as may be imposed by the Internal Revenue Code.
26 (d) Each distribution shall consist of a pro rata distribution of
27 contributions and earnings and shall be in the manner prescribed
28 by the Board, consistent with the Internal Revenue Code.
29 (e) All distributions made during a taxable year shall be
30 treated as one distribution.

1 SECTION 8. NONQUALIFIED WITHDRAWALS.
2 (a) A participant may seek a refund and withdraw funds from
3 the trust at any time. The participant shall be entitled to the return
4 of the amount of all contributions made by the contributor plus
5 actual investment earnings or minus actual investment losses on
6 the contributions less a penalty set forth herein.
7 (b) Notwithstanding paragraph (a), upon the occurrence of any
8 of the following circumstances, a penalty may not be levied in the
9 event that a participant request a withdrawal of funds the trust

10 due to:
11 1. Death of the beneficiary;
12 2. Permanent disability or mental incapacity of the benefi-
13 ciary;
14 3. Scholarship, allowance, or payment received by the
15 beneficiary to the extent that the amount of the refund does not
16 exceed the amount of the scholarship, allowance, or payment in
17 accordance with federal law; or
18 4. Other circumstances permitted by the Internal Revenue
19 Code.
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(c) If a participant requests a withdrawal or refund of funds 
contributed to the trust for any cause other than one listed in para
graph (b), there shall be imposed a penalty of 15 percent on the 
earnings of the account and any applicable taxes, or such lower 
penalty as may be prescribed by the Internal Revenue Code.

(d) If there are not withdrawals from an individual account for 
a period of 5 consecutive years after the designated beneficiary 
attains the age of twenty (20) years, after notice to the participant, 
the balance of the account shall be declared unclaimed and aban
doned property and subject to disposition as such. Time expended 
by a qualified beneficiary as an active duty member of any of the 
armed services of the United States shall be added to this period.

SECTION 9. ANNUAL REPORTS.
On or before September 30 each year, the Board shall cause to 

be published a report on the operations of the trust in the form of 
an audited financial, statement, including the receipts, disburse
ments, assets, investments, liabilities, and administrative cost of 
the trust for the prior fiscal year. The Board shall submit a copy of 
the report to the Governor, the President of the Senate, the 
Speaker of the House of Representatives, and the minority leaders 
of the House and Senate and shall make the report available upon 
request to each contributor and designate beneficiary.

SECTION 10. TAXATION.
(a) The property of the trust and the earnings on the trust shall 

be exempt from all taxation by the commonwealth and its political 
subdivisions.

(b) Annual contributions in an aggregate amount not to exceed 
$5,000 per contributor per beneficiary shall be excluded from the 
gross income of the contributor.

(c) Amounts representing earnings and gains on any Qualified 
withdrawal shall be exempt from all taxation by the common
wealth and its political subdivisions.

(d) Amounts representing contributions portions of Nonqualified 
withdrawals annually aggregating $5,000 or less and amounts repre
senting income of Nonqualified withdrawal shall be includible in the 
gross income of the participant and Qualified withdrawals of 
amounts on deposit in the participant’s account for a period of one
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16 year or less shall be includible in the gross income of the participant.
17 For purposes of this section, the contributions to the participant’s
18 account shall be deemed the contribution amounts withdrawn in
19 reverse order.

1 SECTION 11. PAYROLL DEDUCTION.
2 The commonwealth, a county, a municipality, a political subdivi-
3 sion, the trust, or the program may, by contract or collective bar-
4 gaining agreement, agree with any employee to remit payments for
5 deposit into the trust through payroll deductions made by the appro-
6 priate county, municipality, or political subdivision. Such payments
7 into the trust shall be treated as all other deposits to the trust.

1 SECTION 12. NON-IMPAIRMENT PLEDGE BY THE
2 COMMONWEALTH.
3 The commonwealth pledges to contributors, designated benefi-
4 ciaries, and other parties who enter into contracts with the trust
5 under this section that the state will not limit or alter the rights
6 under this section vested in the trust or contracts with the trust
7 until such obligations are fully met and discharged and such con-
8 tracts are fully performed on the part of the trust, provided
9 nothing in this subsection shall preclude such limitation or alter-

10 ation if adequate provision is made by law for the protection of
11 such contributors and designated beneficiaries pursuant to the
12 obligations of the trust and other parties who entered into such
13 contracts with trust. The trust, on behalf of the commonwealth,
14 may include this pledge and undertaking for the commonwealth in
15 participation agreements and such other obligations or contracts.

1 SECTION 13. NO ADMISSION GUARANTY.
2 Nothing in this section or in any participation agreement shall
3 constitute or be deemed to constitute an agreement, pledge, promise,
4 or guarantee of admission or continued enrollment of any designated
5 beneficiary or any other person to or in any eligible educational
6 institution in the state or any other institution of higher education.
7 Each participation agreement shall clearly state that participation in
8 the program and trust does not guarantee admission or continued
9 enrollment any eligible educational institution.
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SECTION 14. NO COST GUARANTY.
Each participation agreement shall clearly state that participa

tion in the program and the trust does not guarantee that sufficient 
funds will be available to cover the compete costs of tuition, fees, 
room and board, etc., for any designated beneficiary at any eli
gible educational institution.

SECTION 15. LIBERAL CONSTRUCTION; DESIGNATED 
PROGRAM.

This section shall be liberally construed in order to effectuate 
the purposes and intent of this section. It is the intent of the 
General Court that the Program established in this section qualify 
as a “qualified state tuition program” under the Internal Revenue 
Code and notwithstanding any provision of the law to the contrary 
shall constitute the only such program authorized by the common
wealth. The Board shall take any and all action necessary to 
ensure that the trust complies with all applicable requirements of 
federal and state laws, rules, and regulations to the extent neces
sary for the trust to constitute a qualified state tuition program 
under the Internal Revenue Code.

SECTION 16. NO FINANCIAL AID REDUCTION.
The value of a participation agreement shall not be used in cal

culating personal asset contribution for determining eligibility and 
need for student loan programs, student grant programs or other 
student aid programs administered by any agency of the common
wealth, except as otherwise may be provided by Federal law.
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