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In the Year One Thousand Nine Hundred and Ninety-Nine

An Act relative to adoption and promoting the welfare of
CHILDREN.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 10 of Chapter 28A of the General Laws,
2 as appearing in the 1996 Official Edition, is hereby amended by
3 inserting after the word “evaluation”, in line 46, the following
4 words:— including, but not limited to, reports detailing the
5 number and nature, as defined jointly by the University of
6 Massachusetts Center for Adoption Research and Policy in
7 Worcester and the Department of Social Services, of adoptions
8 processed during each calendar quarter to be filed with the Center
9 for Adoption Research and Policy no later than January thirtieth

10 of each year.

1 SECTION IA. Chapter 210 of the General Laws, as appearing
2 in the 1996 Official Edition, is hereby amended by adding after
3 section 5D the following new section;—
4 Section SE. The department shall submit a report detailing the
5 number and nature, as defined jointly by the University of
6 Massachusetts Center for Adoption Research and Policy in
7 Worcester and the department, of adoptions processed by the
8 department during each calendar quarter to be filed with the
9 Center for Adoption Research and Policy no later than January

10 thirtieth of each year.

1 SECTION 18. Chapter 28A of the General Laws, as appearing
2 in the 1996 Official Edition, is hereby amended by inserting after
3 section 11A the following new section:—
4 Section MB. Each placement agency shall register with an
5 adoption resource exchange in Massachusetts any child whose
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6 goal is adoption, whether said child is free for adoption or at legal
7 risk, for whom the placement agency has been unable to identify a
8 specific adoptive family or initiate the adoption process with a
9 prospective adoptive family within sixty days of the determination

10 of the goal of adoption. For purposes of this section, “adoption
11 resource exchange” shall be defined as any non-profit agency
12 whose primary purpose is to link children awaiting placement
13 with permanent families by providing information and referral
14 services and by the recruitment of potential adoptive families.

1 SECTION IC. Section 5 of Chapter ISA of the General Laws,
2 as appearing in the 1996 Official Edition, is hereby amended
3 by designating it as paragraph (a) and by inserting after the
4 word “institutions.” in said paragraph (a) the following new
5 paragraph:—
6 (b) There is hereby designated the University of Massachusetts
7 Center for Adoption Research and Policy, which shall be operated
8 under the direction of the board of trustees of the university and
9 located at the university’s Worcester campus. Said center shall be

10 responsible for conducting research and formulating policy rec-
-11 ommendations for the commonwealth and its agencies as well as
12 for any private adoption agency on matters relating to the care and
13 custody of children in foster and substitute care under the care and
14 protection of the commonwealth and all adopted children. The
15 center shall be responsive to requests from the General Court, the
16 judiciary, the Department of Social Services, the Office of Child
17 Care Services and any other state or private agency involved with
18 the placement of children into foster or substitute care homes as
19 well as pre-adoptive or adoptive homes for consultation, research
20 assistance, research analysis, policy development, and the promo-
-21 tion of educational and training programs on foster and substitute
22 care and adoption.
23 Said center shall maintain the confidentiality of any individual
24 whose personal information is made available to the center pur-
-25 suant to chapter 28A, section 10 and chapter 210, section SE; pro-
-26 vided, however, that such respect for individual confidentiality
27 shall not prevent the publication of aggregated research informa-
-28 tion or case studies wherein personal identifiers have been
29 removed. Said state or private agencies shall forward to birth
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30 parents, foster or adoptive parents, legal guardians and others
31 requests from the center seeking participation in center research
32 studies; provided, however, that said center shall include in such
33 requests a clear and understandable statement explaining that
34 those individuals receiving such a request are under no legal
35 obligation to comply with said request. Said state or private agen-
-36 cies are hereby directed to consult directly with said center for the
37 purpose of applying for public and private grants in conjunction
38 with said center.

1 SECTION 2. Chapter 119 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by adding after
3 section 26 the following new section:—
4 Section 26A. When deciding whether to approve or reject a reg-
-5 istration of interest for foster care placement the department shall
6 conduct a review of any misdemeanor offense discovered through
7 a criminal offender record information search conducted pursuant
8 to section one hundred seventy-two B of chapter 6 in order to
9 assist the department in accurately evaluating whether the mere

10 existence of said offense has any substantial effect on the appli-
-11 cant’s current or future ability to assume and carry out the respon-
-12 sibilities of a foster parent in such a manner that the rights of said
13 child to sound health and normal physical, mental, spiritual and
14 moral development are insured. Said review shall include, but not
15 be limited to, a review of the following: the time that has elapsed
16 between the date of the offense and the filing of the registration of
17 interest, the findings and recommendations of the family resource
18 worker assigned by the department to discuss the facts sur-
-19 rounding the misdemeanor with the applicant, the recommenda-
-20 tions given to said family resource worker by personal or
21 employment references chosen by the applicant or received other-
-22 wise, the current and future needs of the child to be placed and the
23 probable effect that said misdemeanor would have on the appli-
-24 cant’s ability to fulfill those needs, any reports or recommenda-
-25 tions received by the department from the applicant’s probation
26 officer should one be assigned, a copy of the police report per-
-27 taining to the offense in question, if obtainable within a reason-
-28 able period of time, or discussions with a police officer familiar
29 with the facts surrounding the offense, and, unless inappropriate,
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30 discussions with the child to be placed regarding his current
31 and past relationship with the applicant. Nothing in this section
32 shall be construed as affecting the discretion of the department
33 to approve or reject said registration of interest for foster care
34 placement.

1 SECTION 3. Chapter 210 of the General Laws, as appearing in
2 the 1996 Official Edition is hereby amended by inserting after
3 section 3 the following new section:—
4 Section 3A. When deciding whether to approve or reject a reg-
-5 istration of interest for pre-adoptive or adoptive placement the
6 department shall conduct a review of any misdemeanor offense
7 discovered through a criminal offender record information search
8 conducted pursuant to section one hundred seventy-two B of
9 chapter 6 in order to assist the department in accurately evaluating

10 whether the mere existence of said offense has any substantial
11 effect on the applicant’s current or future ability to assume and
12 carry out the responsibilities of an adoptive or pre-adoptive parent
13 in such a manner that the rights of said child to sound health and
14 normal physical, mental, spiritual and moral development are
15 insured. Said review shall include, but not be limited to, a review
16 of the following: the time that has elapsed between the date of the
17 offense and the filing of the registration of interest, the findings
18 and recommendations of the family resource worker assigned by
19 the department to discuss the facts surrounding the misdemeanor
20 with the applicant, the recommendations given to said family
21 resource worker by personal or employment references chosen by
22 the applicant or received otherwise, the current and future needs
23 of the child to be placed or ad'
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1 SECTION 4. Section 3 of Chapter 210 of the General Laws, as
2 so appearing, is hereby further amended by striking out the last
3 paragraph.

1 SECTION 4A. Section 3 of Chapter 210 of the General Laws,
2 as so appearing, is hereby further amended by adding at the end
3 thereof the following sentence;—

4 For purposes of this paragraph, “serious bodily injury” shall
5 have the same meaning as provided in section 29C of chapter 119.

1 SECTION 5. Subsection (c) of section 3 of Chapter 210 of the
2 General Laws, as appearing in the 1996 Official Edition, is hereby
3 amended by striking, in lines 67 through 69, the following
4 words:— “refused or were unable to utilize such services on a
5 regular and consistent basis such that a substantial danger of
6 abuse or neglect continues to exist” and inserting in place thereof
7 the following words:— refused, were unable to utilize such ser-
-8 vices on a regular and consistent basis such that a substantial
9 danger of abuse or neglect continues to exist, or have utilized such

10 services on a regular and consistent basis without effectuating a
11 substantial and material or permanent change in the circumstances
12 which lead to the abuse or neglect;.

1 SECTION SA. Subsection (c) of section 3 of Chapter 210 of the
2 General Laws, as so appearing, is hereby further amended
3 by adding after the word “rights” in line 128, the following new
4 paragraph:—
5 (xiv) whether or not there has been a prior pattern of parental
6 neglect or misconduct or an assault constituting a felony under the
7 General Laws which results in serious bodily injury to the child
8 and a likelihood of future harm to the child based on such prior
9 pattern or assault.

1 SECTION 6. Chapter 119 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by striking out
3 section 24 in its entirety and inserting in place thereof the
4 following;—
5 Section 24. The divisions of the juvenile court department,
6 upon the petition of any person alleging on behalf of a child under
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7 the age of eighteen within the jurisdiction of said court that said
8 child is without: (a) necessary and proper physical or educational
9 care and discipline; (b) is growing up under conditions or circum-

-10 stances damaging to the child’s sound character development or;
11 (c) who lacks proper attention of parent, guardian with care and
12 custody, or custodian or; (d) whose parents, guardian or custodian
13 are unwilling, incompetent or unavailable to provide any such
14 care, discipline or attention may issue a precept to bring such
15 child before said court, shall issue a notice to the department, and
16 shall issue summonses to both parents of the child to show cause
17 why the child should not be committed to the custody of the
18 department or other appropriate order made. Said summonses
19 shall include notice that the court may dispense with the right of
20 the parents to notice of or consent to the adoption, custody,
21 guardianship or any other disposition of the child named therein,
22 if it finds that the child is in need of care and protection and that
23 the best interests of the child would be served by said disposition.
24 Notice shall be by personal service upon the parent. If the identity
25 or whereabouts of the parent is unknown, the petitioner shall
26 cause notice in a form prescribed by the court to be served upon
27 such parent by publication of said notice once in each of three
28 successive weeks in such newspaper as the court orders. If after
29 reasonable search no parent can be found, summons shall be
30 issued to the child’s legal guardian, if any, known to reside within
31 the commonwealth, and if not, to the person with whom such
32 child last resided, if known. If, after a recitation under oath by the
33 petitioner of the facts of the condition of the child who is the sub-
-34 ject of the petition, the court is satisfied that there is reasonable
35 cause to believe that the child is suffering from serious abuse or
36 neglect or is in immediate danger of serious abuse or neglect, and
37 that immediate removal of the child is necessary to protect the
38 child from serious abuse or neglect, the court may issue an emer-
-39 gency order transferring custody of the child under this section to
40 the department or to a licensed child care agency or individual
41 described in clause (2) of section twenty-six. Said transfer of cus-
-42 tody shall be for a period not exceeding seventy-two hours, except
43 that upon the entry of said order, notice shall be given to either or
44 both parents, guardian with care and custody, or other custodian,
45 to appear before said court. The court at this time shall determine
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46 whether such temporary custody should continue until a hearing
47 on the merits of the petition for care and protection is concluded
48 before said court. The court shall also make the determinations
49 and certifications required under section 298 of this chapter.
50 Upon the issuance of the precept and order of notice the court
51 shall appoint a person qualified under section twenty-one, to make
52 a report to the court under oath of an investigation into conditions
53 affecting the child. Said report shall then be attached to the peti-
-54 tion and be on a part of the record.
55 Any child may be committed to the department under this
56 section without a hearing or notice with consent of the parent or
57 parents or guardian. If the child who is the subject of the petition
58 is alleged to be an abandoned child as defined in section 3 of
59 chapter 210, hearings on said petition under section 26 of this
60 chapter shall be scheduled and heard on an expedited basis.

1 SECTION 7. Section 26 of Chapter 119, as most recently
2 amended by chapter 14 of the Acts of 1998, is hereby amended by
3 striking out lines 6 through 13 inclusive and inserting in place
4 thereof the following:—
5 If the court finds the allegations in the petition proved within
6 the meaning of this chapter, it may adjudge that said child is in
7 need of care and protection. In making such adjudication, the
8 health and safety of the child shall be of paramount concern. If the
9 child is adjudged to be in need of care and protection the court

10 may commit the child to the custody of the department until he
11 becomes eighteen years of age or until in the opinion of the
12 department the object of his commitment has been accomplished,
13 whichever occurs first; and the court shall make the findings
14 required by section 29C of this chapter or make any other appro-
-15 priate order with reference to the care and custody of the child as
16 may conduce to his best interest, including but not limited to any
17 one or more of the following:—.

1 SECTION 8. Section 26 of chapter 119, as so appearing, is
2 hereby further amended by striking out clause (4) and inserting in
3 place thereof the following:—
4 (4) It may enter an order to dispense with the need for consent
5 of any person named in section two of chapter two hundred and
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6 ten, to the adoption, custody, guardianship or any other disposition
7 of the child named therein, upon a finding that the child is in need
8 of care and protection pursuant to this section and that the best
9 interest of the child will be served by such an order. In deter-

-10 mining whether such an order should be made, the standards set
11 forth in section three of said chapter two hundred and ten con-
-12 cerning an order to dispense with the need for consent to adoption
13 shall be applied.
14 If the child who is the subject of the petition is under the age of
15 twelve years, and if the court adjudicates the child to be in need of
16 care and protection in accordance with this section, the court shall
17 enter an order dispensing with the need for consent to adoption
18 upon finding that the best interests of the child, as defined by
19 paragraph (c) of section three of said chapter two hundred and ten,
20 will be served thereby. The entry of such order shall have the
21 effect of terminating the rights of a person named therein to
22 receive notice of or to consent to any legal proceeding affecting
23 the custody, guardianship, adoption or other disposition of the
24 child named therein.
25 The following circumstances shall constitute grounds for dis-
-26 pensing with the need for consent to adoption; (i) the child has
27 been abandoned; or (ii) the parent has been convicted by a court
28 of competent jurisdiction of the murder of another child of such
29 parent; voluntary manslaughter of another child of such parent,
30 aiding, abetting, attempting, conspiring, or soliciting to commit
31 such murder or voluntary manslaughter; or any assault consti-
-32 tuting a felony under the General Laws, which results in the
33 serious bodily injury to the surviving child or another child of
34 such parent. For the purposes of this section, “serious bodily
35 injury” shall mean bodily injury which involves substantial risk of
36 death, extreme physical pain, protracted and obvious disfigure-
-37 ment, or protracted loss of impairment of the function of a bodily
38 member, organ, or mental faculty.

39 The department of social services shall file a petition to dis-
-40 pense with parental consent to adoption, custody, guardianship or
41 any other disposition of the child if the court finds the existence of
42 any of the circumstances which either (i) or (ii) enumerates above,
43 or that the child has been in foster care in the custody of the com-
44 monwealth for 15 of the most recent 22 months. For purposes of
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45 this paragraph, a child shall be considered to have entered foster
46 care on the earlier of (i) the date of the first judicial finding, pur-
-47 suant to either section 24 or section 26 of the General Laws, that
48 the child has been subjected to child abuse or neglect, or (ii) the
49 date that is 60 days after the date on which the child is removed
50 from the home. The department shall concurrently identify,
51 recruit, process, and approve a qualified family for the adoption of
52 the child.
53 The department need not file a petition to dispense with
54 parental consent to adoption if the child is being cared for by a
55 relative, or the department has documented in the case plan a
56 compelling reason for determining that such petition would not be
57 in the best interest of the child, or the family of the child has not
58 been provided, consistent with the time period in the case plan,
59 such services as the department deems necessary for the safe
60 return of the child to the child’s home if reasonable efforts as set
61 forth in section 29C of this chapter are required to be made with
62 respect to the child.

1 SECTION BA. Section 27 of Chapter 119 of the General Laws,
2 as appearing in the 1996 Official Edition, is hereby amended by
3 striking out, in line 17, the word “ten” and inserting in place
4 thereof the following word:— thirty.

1 SECTION 9. Chapter 119 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by striking out sec-
-3 tion 298 and inserting in place thereof, the following: —

4 Section 298. Except as provided herein, within twelve months
5 of the original commitment, grant of custody or transfer of
6 responsibility of a child to the department by a court of competent
7 jurisdiction, or within twelve months from the date a voluntary
8 agreement is signed, and not less frequently than every twelve
9 months thereafter while the child remains in the care of the

10 department, the committing court shall conduct a permanency
11 hearing, in accordance with rules established by the chief justice
12 for administration and management, to determine and periodically
13 review thereafter the permanency plan for the child. Said plan
14 shall address whether and, if applicable, when: (1) the child will
15 be returned to the parent; (2) the child will be placed for adoption
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16 and the steps the department must take to free the child for
17 adoption; (3) the child will be referred for legal guardianship, or
18 (4) the child will be placed in another planned permanent living
19 arrangement. The department shall file a permanency plan prior to
20 such permanency hearing, which shall address the above place-
-21 ment alternatives.
22 In the case of a child placed in foster care outside the state in
23 which the home of the parents of the child is located, said perma-
-24 nency plan shall also address whether the out-of-state placement
25 continues to be appropriate and in the best interest of the child. In
26 the case of a child who has attained age 16, said permanency plan
27 shall also address the services needed to assist the child to make
28 the transition from foster care to independent living.
29 Upon making its determination, the court may make any
30 appropriate order as may conduce to the child’s best interests
31 including but not limited to, orders with respect to the child’s care
32 or custody. At the same time the court shall make the required
33 certification as set forth in section 29C of this chapter. The health
34 and safety of the child shall be of paramount but not exclusive
35 concern.
36 The permanency hearing required by this section shall be held
37 within 30 days of a hearing at which a court determines that rea-
-38 sonable efforts to preserve and reunify families are not required.
39 The court may, however, make such reasonable efforts determina-
-40 tion at the time of the permanency hearing.
41 If continuation of reasonable efforts to return the child safely to
42 his parent or guardian are found to be inconsistent with the perma-
-43 nency plan for the child, or if reasonable efforts are not required
44 pursuant to the provisions set forth in section 29C of this chapter,
45 the department shall make reasonable efforts to place the child in
46 a timely manner in accordance with the permanency plan. In sub-
-47 sequent permanency hearings held on behalf of the child, the court
48 shall make written findings as to whether the department has
49 made such efforts.
50 A child, parent, guardian or the department may appeal to the
51 appeals court from the determination or order of the trial court
52 The claim of appeal shall be filed in the office of the clerk or reg-
-53 ister of the trial court within thirty days following the courts
54 determination or order. Thereafter, said appeal shall be governed
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55 by the Massachusetts rules of appellate procedure. The scope of
56 appellate review shall be limited to abuse of judicial discretion.

1 SECTION 10. Chapter 119, as appearing in the 1996 Official
2 Edition, is hereby amended by striking out section 29C and
3 inserting in place thereof the following:—
4 Section 29C. If a court of competent jurisdiction commits,
5 grants custody or transfers responsibility of a child to the depart-
-6 ment or its agent, the court shall certify that the continuation of
7 the child in his home is contrary to his best interests, and shall
8 determine whether the department or its agent, as appropriate, has
9 made reasonable efforts prior to the placement of the child with

10 the department, to prevent or eliminate the need for removal from
I I his home; or shall determine whether the department or its agent
12 as appropriate, has made reasonable efforts to make it possible for
13 the child to return safely to his parent or guardian. In making such
14 determinations, the health and safety of the child shall be of para-
-15 mount concern.
16 Reasonable efforts shall not be required if the court finds that:
17 (1) the child has been abandoned as defined in section 3 of chap-

-18 ter 210; (2) the parent’s consent to adoption of a sibling of the
19 child was dispensed with under section 26 of this chapter, or
20 section 3 of chapter 210, or the parent’s rights were involuntarily
21 terminated in a case involving a sibling of the child; (3) the parent
22 has been convicted of one of the following crimes by a court
23 of competent jurisdiction: (a) murder of another child of the
24 parent; (b) voluntary manslaughter of another child of the parent;
25 (c) aiding, abetting, attempting, conspiring or soliciting to commit
26 such a murder or such voluntary manslaughter; or (d) any assault
27 constituting a felony under the General Laws, which results in
28 serious bodily injury to the child or another child of the parent; or
29 (4) the parent has subjected the child to aggravated circumstances
30 consisting of murder of another parent of the child in the presence
31 of the child, or by subjecting the child or other children in the
32 home to sexual abuse or exploitation, or severe or repetitive con-
-33 duct of a physically or emotionally abusive nature. For purposes
34 of this section, conduct of an “emotionally abusive nature” shall
35 mean any conduct causing an impairment to or disorder of the
36 intellectual or psychological capacity of a child as evidenced by
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37 observable and substantial reduction in the child’s ability to func-
-38 tion within a normal range of performance and behavior. For pur-
-39 poses of this section, “serious bodily injury” shall mean bodily
40 injury which involves substantial risk of death, extreme physical
4! pain, protracted and obvious disfigurement, or protracted loss or
42 impairment of the function of a bodily member, organ, or mental
43 faculty. The court shall make its determination in written form,
44 which must include the evidentiary basis for such determination,
45 that reasonable efforts to reunify and preserve the family did
46 occur, unless such efforts were specifically not required pursuant
47 to the provisions set forth in section 29C of this chapter. A deter-
-48 ruination by the court that reasonable efforts were not made shall
49 not preclude the court from making any appropriate order which
50 conduces to the child’s best interest.

1 SECTION 11. Chapter 119, as appearing in the 1996 Official
2 Edition, is hereby further amended by inserting after section 29C
3 the following new section:—
4 Section 29D. The department shall provide notice of hearings
5 held under sections 26, 298 and 39G of this chapter to any foster
6 parent, pre-adoptive parent or relative providing care for the child
7 who is the subject of the petition, and shall inform said foster
8 parent, pre-adoptive parent or relative of his right to attend the
9 hearing and to be heard. Nothing in this provision shall be con-

-10 strued to provide that such foster, pre-adoptive parent, or relative
11 shall be made a party to the proceeding.

1 SECTION 12. Section 39G of chapter 119, as appearing in
2 the 1996 Official Edition, is hereby amended by striking out
3 paragraph (c), and inserting in place thereof the following
4 paragraph:—

(c) subject to the provisions of sections thirty-two and thirty-
-6 three and with such conditions and limitations as the court may
7 recommend, commit the child to the department of social services.
8 At the same time, the court shall make the determination and cer-

-9 tification required by section 29C of this chapter. Said department
10 shall give due consideration to said recommendations of the court.
11 The department may not refuse out-of-home placement of a child
12 if such placement is recommended by the court provided the
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13 determination and certification has been made pursuant to section
14 29C of this chapter 119, but the department shall direct the type
15 and length of such out-of-home placement. Said department shall
16 give due consideration to the requests of the child that such child
17 be placed outside the home of any parent or guardian where there
18 is a history of abuse and neglect in such home by such parent or
19 guardian.

1 SECTION 13. Section 3 of chapter 210 of the General Laws, as
2 most recently amended by chapter 14 of the acts of 1998, is
3 hereby amended by striking out subsection (b) and inserting in
4 place thereof the following:-
5 (b) The department of social services or any licensed child care
6 agency may commence a proceeding independent of a petition for
7 adoption, in the probate court of Suffolk county or any other
8 county in which said department or agency maintains an office, to
9 dispense with the need for consent of any person named in section

10 two to adoption of such child in the care or custody of said depart-
-11 ment or agency. Notice of such proceeding shall be given to such
12 person in a manner prescribed by the court. The court shall
13 appoint counsel to represent the child in the proceeding unless the
14 petition is not contested by any party. The court shall issue a
15 decree dispensing with the need for said consent or notice of any
16 petition for adoption, custody, guardianship or any other disposi-
-17 tion of the child named therein, if it finds that the best interest of
18 the child as defined in paragraph (c) will be served by said decree.
19 Pending hearing on the merits of a petition filed under this para-

-20 graph, temporary custody may be awarded to the petitioner. The
21 entry of such decree shall have the effect of terminating the rights
22 of a person named therein to receive notice of or to consent to any
23 legal proceeding affecting the custody, guardianship, adoption or
24 other disposition of the child named therein. The Department shall
25 provide notice of said hearing on the merits to any foster parent
26 and to any pre-adoptive parent or relative providing care for the
27 child informing said foster or pre-adoptive parent or relative of
28 their right to attend the hearing and to be heard. Nothing in this
29 provision shall be construed to require that said foster or pre-
-30 adoptive parent or relative be made a party to the proceeding.
31 The department of social services shall file a petition to dis-
-32 pense with parental consent to adoption, custody, guardianship or
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33 any other disposition of the child, provided however, that if the
34 child is the subject of a pending petition pursuant to section 26 of
35 chapter 119, the department shall file a motion to amend such
36 petition to dispense with parental consent under the following cir-
-37 cumstances: (i) the child has been abandoned; or (ii) the parent
38 has been convicted by a court of competent jurisdiction of the
39 murder of another child of such parent; voluntary manslaughter of
40 another child of such parent; aiding, abetting, attempting, con-
-41 spiring, or soliciting to commit such murder or voluntary
42 manslaughter; or any assault constituting a felony under the
43 General Laws, which results in serious bodily injury to the sur-
-44 viving child or another child of such parent; or (iii) the child has
45 been in foster care in the custody of the state for 15 of the most
46 recent 22 months. For purposes of this paragraph, a child shall be
47 considered to have entered foster care on the earlier of (i) the date
48 of the first judicial finding that the child has been subjected to
49 child abuse or neglect, or (ii) the date that is 60 days after the date
50 on which the child is removed from the home. The department
51 shall concurrently identify, recruit, process, and approve a quali-
-52 fied family for adoption. For the purposes of this section, “serious
53 bodily injury” shall mean bodily injury which involves substantial
54 risk of death, extreme physical pain, protracted and obvious dis-
-55 figurement, or protracted loss or impairment of the function of a
56 bodily member, organ, or mental faculty.
57 The department need not file a petition to dispense with
58 parental consent to the adoption, custody, guardianship or any
59 other disposition of the child, or, where the child is the subject of
60 a pending petition pursuant to section 26 of chapter 1 19, a motion
61 to amend the petition to dispense with parental consent to the
62 adoption, custody, guardianship or any other disposition of the
63 child, if the child is being cared for by a relative, or the depart-
-64 ment has documented in the case plan a compelling reason for
65 determining that such petition would not be in the best interest of
66 the child, or the family of the child has not been provided, consis-
-67 tent with the time period in the case plan, such services as the
68 department deems necessary for the safe return of the child to the
69 child’s home if reasonable efforts as set forth in section 29C of
70 chapter 119 are required to be made with respect to the child.
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1 SECTION 14. Subsection (c) of section 3 of chapter 210 of the
2 General Laws, as appearing in the 1996 Official Edition, is hereby
3 amended by inserting at the end of the first paragraph the fol-
-4 lowing new sentence:—

5 In making said determination, the health and safety of the child
6 shall be of paramount but not exclusive concern.

1 SECTION I4A. Said subsection (c) of section 3 of chapter 210
2 of the General Laws, as so appearing, is hereby further amended
3 by inserting at the end of the second paragraph the following new
4 sentence:—

5 In making said determination, the health and safety of the child
6 shall be of paramount but not exclusive concern.

1 SECTION 15. Said subsection (c) of section 3 of chapter 210,
2 as so appearing, is hereby further amended by striking out para-
-3 graph four and inserting in place thereof the following:—
4 For purposes of this paragraph the term “abandoned” shall
5 mean being left without any provision for support, and without
6 any person responsible to maintain care, custody, and control
7 because the whereabouts of the person responsible is unknown
8 and reasonable efforts to locate such a person have been unsuc-
-9 cessful. A brief and temporary absence from the home, without

10 intent to abandon the child shall not constitute abandonment.
11 Hearings on petitions to dispense with consent to adoption that
12 allege that a child has been abandoned shall be scheduled and
13 heard on a expedited basis.

1 SECTION 16. Said subsection (c) of section 3 of chapter 210,
2 as so appearing, is hereby further amended by adding at the end
3 thereof the following paragraph:—
4 Notwithstanding the foregoing, the following circumstances
5 shall constitute grounds for dispensing with the need for consent
6 to adoption, custody, guardianship, or any other disposition of the
7 child: (i) the child has been abandoned; or (ii) the parent has been
8 convicted by a court of competent jurisdiction of the murder of
9 another child of such parent; voluntary manslaughter of another

10 child of such parent; aiding, abetting, attempting, conspiring, or
11 soliciting to commit such murder or voluntary manslaughter; or
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12 any assault constituting a felony under the General Laws, which
13 results in serious bodily injury to the surviving child or another
14 child of such parent. For the purposes of this section, “serious
15 bodily injury” shall mean bodily injury which involves substantial
16 risk of death, extreme physical pain, protracted and obvious dis-
-17 figurement, or protracted loss or impairment of the function of a
18 bodily member, organ, or mental faculty.

1 SECTION 17. Section 3 of chapter 210 of the General Laws,
2 as most recently amended by chapter 14 of the acts of 1998, is
3 hereby amended by adding after subsection (c) the following new
4 subsection:—
5 (d) Nothing in this section prohibits the petitioner and a birth
6 parent from entering into an agreement for post-termination con-
7 tact or communication. The court issuing the termination decree
8 under this section shall have jurisdiction to resolve matters
9 concerning the agreement. A court imposed modification of a
10 previously approved agreement may limit, restrict, condition, or
11 decrease contact between the birth parent(s) and the child, but in
12 no event shall any court-imposed modification serve to expand,
13 enlarge, or increase the amount of contact between the birth
14 parent(s) and the child or place new obligations on any adoptive
15 parents. Such agreement shall become null and void upon the
16 entry of an adoption decree.
17 Notwithstanding the existence of any agreement for post-
-18 termination contact or communication, the decree entered under
19 this section shall be final.
20 Nothing in this section prohibits the birth parent or parents who
21 have entered into a post-termination agreement from entering into
22 an agreement for post-adoption contact or communication pur-
-23 suant to section 6C of this chapter once an adoptive family has
24 been identified.

1 SECTION 17A. Chapter 210 of the General Laws, as appearing
2 in the 1996 Official Edition, is hereby amended by adding the
3 following new sections:—
4 Section 6C. (a) Prior to the entry of an adoption decree,
5 prospective adoptive parent(s) and a birth parent may enter into an
6 agreement for post adoption contact or communication between or
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7 among a minor to be adopted, the prospective adoptive parent(s),
8 and the birth parent or parents.
9 Any breach, modification or invalidation of the agreement, or

10 any part of it, shall not affect the validity of the adoption. The
11 adoption shall be final.
12 (b) The court shall approve an agreement for post-adoption
13 contact or communication if the court finds that such agreement:
14 i. is in the best interest of the child;
15 ii. contains terms that are fair and reasonable; and,
16 iii. has been entered knowingly and voluntarily by all of the
17 parties. This requirement may be satisfied by an affidavit executed
18 by all the parties, either jointly or separately, that is filed with the
19 court. The affidavit shall state that the agreement is entered into
20 knowingly and voluntarily and is not the product of coercion or
21 duress.
22 (c) To be approved by the court, an agreement for post-adoption
23 contact or communication must contain the following statements:
24 i. This agreement is entered into pursuant to the provisions of
25 M.G.L. c.210 §6C.
26 ii. Any breach, modification, or invalidation of the agreement,
27 or any part of it, shall not affect the validity of the adoption. The
28 adoption shall be final.
29 iii. The parties acknowledge that either the birth or adoptive
30 parent(s) who have entered into the agreement have the right to
31 seek enforcement as set forth in M.G.L. c.210. §6D.
32 iv. The parties have not relied on any representations other
33 than those contained in this agreement.
34 The agreement must be signed by the parties and acknowledged
35 before a notary public as the free act and deed of the parties. If the
36 child is above the age of twelve, the agreement must contain the
37 written consent of the child. If the child is in the custody of the
38 Department of Social Services, the agreement must contain
39 the written approval of the department and the attorney for the
40 child. If the child is in the custody of a licensed child care agency,
41 the agreement must contain the written approval of the agency.
42 (d) To be enforceable, an agreement for post adoption contact
43 or communication must be:
44 i. a written document;
45 ii. approved by the court prior to the date for entry of the
46 adoption decree; and.
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47 iii. incorporated but not merged in the adoption decree, and
48 shall survive as an independent contract.
49 (e) An agreement under this section need not disclose the
50 identity of the parties to be legally enforceable. However, if an
51 identity is not disclosed, the unidentified person must designate an
52 agent for the purpose of service of process.
53 (f) An agreement for post-adoption contact or communication
54 shall cease to be enforceable on the date the adopted minor turns
55 eighteen years of age.
56 Section 6D. A party to an agreement for post-adoption contact
57 or communication may seek to enforce such an agreement by
58 filing a complaint for specific performance. A complaint for
59 specific performance filed in the Probate and Family Court or in
60 the Juvenile Court Departments shall be the exclusive remedy
61 for breach of an agreement for post-adoption contact or communi-
-62 cation.
63 In such proceedings, parties shall not be entitled to the appoint-
-64 ment of counsel. However, the Court may appoint a guardian ad
65 litem to represent the interest of the child.
66 In an enforcement proceeding, the court may modify the terms
67 of the agreement if the court finds that there has been a material
68 and substantial change in circumstances and the modification is
69 necessary in the best interest of the child. A court imposed modi-
-70 fication of a previously approved agreement may limit, restrict,
71 condition, or decrease contact between the birth parent(s) and the
72 child, but in no event shall any court-imposed modification serve
73 to expand, enlarge, or increase the amount of contact between the
74 birth parent(s) and the child or place new obligations on any adop-
-75 live parents.
76 If the court finds that an action brought under this section was
77 wholly insubstantial, frivolous, and not advanced in good faith in
78 accordance with the provisions of M.G.L. c.231, §6F, the court
79 may award attorney’s fees to the prevailing party or parties.
80 Nothing in the agreement shall preclude a party seeking to
81 enforce an agreement for post-adoption contact or communication
82 from utilizing child welfare mediation or permanency mediation
83 prior to, or in addition to, the filing of a complaint in equity for
84 specific enforcement.



[FebruaryHOUSE No. 3957

85 Section 6E. Nothing contained in the provisions of sections 6C
86 and 6D shall be construed to abrogate the rights of an adoptive
87 parent to make decisions on behalf of his or her child.

1 SECTION 178. Section 59 of Chapter 218, as appearing in
2 the 1996 Official Edition, is hereby amended by inserting after the
3 word “nineteen”, in line 11, the following words:— and chapter
4 two hundred and ten.

1 SECTION 18. Section lof Chapter 119 of the General Laws, as
2 appearing in the 1996 Official Edition, is hereby amended by
3 inserting at the end thereof the following:—
4 The health and safety of the child shall be of paramount
5 concern.
6 In all matters and decisions by the department, the policy of the
7 department, as applied to children in its care and protection, or
8 children who receive its services, shall be to define “best interests
9 of the child” as that which shall include, but not be limited to,

10 considerations of precipitating factors and previous conditions
11 leading to any decisions made in proceedings related to the past,
12 current, and future status of the child, the current state of the
13 factors and conditions, together with an assessment of the likeli-
-14 hood of their amelioration or elimination; the child’s fitness,
15 readiness, abilities, and developmental levels; the particulars of
16 the service plan designed to meet the needs of the child within his
17 or her current placement, whether with the child’s family or in a
1 8 substitute care placement, and whether such service plan is used
19 by the department or presented to the courts with written docu-

-20 mentation; the effectiveness, suitability, and adequacy of the ser-
-21 vices provided and of placement decisions, including the progress
22 of the child or children therein. The department’s considerations
23 of appropriate services and placement decisions shall be made in a
24 timely manner in order to facilitate permanency planning for
25 the child.
26 In all department proceedings that affect the child’s past, cur-
-27 rent and future placements and status, when determining the best
28 interests of the child, there shall be a presumption of competency
29 that a child who has attained the age of twelve years is able to
30 offer statements on his or her own behalf, and shall be provided
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31 with timely opportunities and access to offer such statements,
32 which shall be considered by the department provided the child is
33 capable and willing. In all matters relative to the care and protec-
-34 tion of the child, the ability, fitness, and capacity of the child shall
35 be considered in all department proceedings.
36 For purposes of this section “all proceedings of the department”
37 shall include departmental hearings and proceedings but shall not
38 include any court proceeding even when the department is a party.

1 SECTION 18A. Chapter 210 of the General Laws, as appearing
2 in the 1996 Official Edition, is hereby amended by inserting after
3 the word “both” in line 9 the following:—
4 unless, however, that upon a showing of good cause and that
5 the granting of the petition for adoption would be in the best
6 interest of the minor child, the prayer of the petition may be
7 granted although the spouse of the petitioner is not a party to the
8 petition.

1 SECTION 19. Chapter 210 of the General Laws, as appearing
2 in the 1996 Official Edition, is hereby amended by inserting after
3 section 2A the following new section:—-
4 Section 28. Any decree for adoption entered by the court shall
5 include the phrase “This adoption is final and irrevocable.”
6 No petition shall be allowed to re-open or review the matter
7 except as provided for in section eleven of this chapter.

1 SECTION I9A. Section 6 of chapter 210 of the General Laws,
2 as appearing in the 1996 Official Edition, is hereby amended by
3 inserting after the third paragraph the following new paragraph: —

4 Any decree for adoption entered by the court shall include the
5 phrase “This adoption is final and irrevocable”. No petition shall
6 be allowed to re-open or review the matter except as provided for
7 in section eleven of this chapter.

1 SECTION 20. Within one year after the date of enactment of
2 this Act, the Secretary of Health and Human Services, based on
3 information from the Department of Social Services and the
4 Department of Public Health, shall prepare and submit to the
5 Committee on Ways and Means of the House of Representatives
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6 and the Committee on Ways and Means of the Senate a report
7 which describes the extent and scope of the problems of substance
8 abuse and poverty as they pertain to the temporary or permanent
9 placement of children within the care and custody of the

10 Department of Social Services in foster care, pre-adoptive and
1 I adoptive homes. The report shall include recommendations for
12 any legislation that may be needed to improve coordination in
13 providing such services to the biological parents of said children
14 and an analysis of the outcomes resulting from the current
15 provision of such services to said parents and the expected
16 outcomes that would result from the adoption of any legislative
17 recommendations.

1 SECTION 21. The Department of Social Services, for purposes
2 of establishing a Child Welfare Training and Leadership Institute,
3 is hereby authorized to expend an amount from federal revenues
4 collected pursuant to the provisions of Title IV-E and Title XIX of
5 the Social Security Act. For this purpose, the Department shall
6 prepare and submit a report to the Legislature no later than
7 July 1, 1999.
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