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By Mr. Marini of Hanson, petition of Francis L. Marini that the

Massachusetts Bay Transportation Authority be directed to establish a
pilot design build program. State Administration.

in the Year One Thousand Nine Hundred and Ninety-Nine

An Act authorizing the Massachusetts bay transportation

AUTHORITY TO ESTABLISH A PILOT DESIGN BUILD PROJECT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Notwithstanding any general or special law to the contrary, the
2 Massachusetts bay transportation authority shall select and begin
3 construction on a single pilot project, within three years of the
4 effective date of this act, to utilize an alternative method of pro-
-5 curement, including, but not limited to, A+B bidding, so-called,
6 design/build or design/build/operate. The authority shall evaluate
7 the effectiveness of the alternative method in consultation with the
8 office of the inspector general; provided that any such alternative
9 method shall not be used for any construction directly related to

10 the central artery/tunnel project.
11 The authority shall submit to the inspector general all proce-

-12 dures and criteria developed for the implementation of said alter-
-13 native method, including a description of the building, road,
14 bridge, rail, or other project proposed for said pilot program, the
15 construction bid package(s) and evaluation criteria. Said proce-
-16 dures and criteria shall be submitted at least 45 days prior to the
17 advertisement of the invitation for competitive bids using said
18 alternative method. The inspector general shall submit written
19 comments on said procedures to the authority not later than 30
20 days prior to said advertisement. The authority shall submit said
21 procedures and criteria and the comments of the inspector general
22 to the joint committee on transportation and the house and senate
23 committees on ways and means at least 15 days before said adver-
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24 tisement for any contract to be awarded on the basis of an alterna-
-25 tive method. The inspector general shall file a report of the results
26 of such procurement to the joint committee on transportation and
27 the house and senate committees on ways and means.
28 Except as otherwise provided in this act, the procedures to be
29 followed and the terms and conditions of such alternative method
30 shall be determined by the Authority upon consultation with the
31 inspector general, including written procedures for the selection of
32 construction, design and other professionals for the project; pro-
-33 vided, however, that said procedures shall also be consistent with
34 section 46 of this act and shall be approved by the authority’s
35 board of directors.
36 The authority may designate a project manager for the project
37 to serve as the authority’s agent and consultant during the plan-
-38 ning, design and construction of the project. The project man-
-39 ager’s services shall include, but need not be limited to,
40 monitoring the planning and programming and providing advice
41 and consultation with respect to design, value engineering, cost
42 estimating, scheduling construction and the selection, negotiation
43 with, and oversight of, a designer and a construction manager for
44 the project. The project manager shall be selected pursuant to a
45 publicly advertised request for qualifications, which shall include,
46 among other things, the entity’s experience with the design and
47 construction of similarly large and complicated buildings, bridges,
48 and rail projects, and past performance on prior projects and such
49 other factors as the authority deems appropriate.
50 A contractor for the project shall be selected and awarded a
51 contract pursuant to competitive negotiations in accordance with
52 procedures adopted by the authority upon consultation with the
53 inspector general. Such procedures shall be approved by vote of
54 the authority. Such procedures shall, at a minimum, provide for
55 the following: (i) a publicly advertised request for qualifications
56 shall be issued by the authority in consultation with the inspector
57 general; (ii) a determination made by the authority based upon the
58 responses to the request for qualifications as to which respondents
59 are most qualified to perform the contract; (iii) a request for pro-
-60 posal, including all factors as the authority determines appro-
-61 priate, shall be issued to each respondent determined to be most
62 qualified to perform the contract; (iv) procedures and criteria by
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63 which the authority shall evaluate the responses to the request for
64 proposal, including any guaranteed maximum price and fee pro-
65 posals and for ranking respondents based upon said evaluation
66 The authority shall engage in negotiations with the respondent
67 ranked highest. The contract shall be awarded to the respondent

that represents the best value to the authority, after consideration68

69 of the guaranteed maximum price fee proposal and other factors
70 To the extent that a contract cannot be successfully negotiated
71 with the respondent ranked highest, the authority shall engage in

negotiations with the next highest ranked respondent until such
time as a contract can be successfully negotiated.

74 The contract shall require a guaranteed maximum price, which
75 shall represent the maximum amount to be paid by the authority
76 for construction of the project, including the fee payable to the

contractor. The contract shall provide that the contractor shall
8 have responsibility to ensure compliance with the provisions of

79 section 46 of this act. The contractor shall submit a proposed
80 guaranteed maximum price. The authority, in consultation with
81 any project manager, shall analyze the proposed guaranteed max-
-82 imum price and enter into negotiations with the contractor to
83 agree upon a guaranteed maximum price for the project. Such
84 agreement shall be subject to approval by the authority, including
85 the affirmative vote of the secretary of transportation and con
86 struction or his designee. At least 14 days prior to any meeting of
87 the authority at which a vote to approve a guaranteed maximum
88 price for the project is to be held, notice shall be given to the
89 public of the date, time and subject matter of the meeting by pub
90 lication in a newspaper of general circulation in the state. At least
91 five days prior to said meeting, a summary of the action proposed
92 to be taken at the meeting shall be made available to the public by
93 making copies thereof available at the offices of the authority, the
94 house and senate clerks and the joint committee on transportation
95 and the secretary of administration and finance. In the event that a
96 guaranteed maximum price cannot be agreed upon between the
97 authority nd the contractor, the authority shall engage other con-
-98 tractors in accordance with the provisions of this section; pro-
-99 vided, however, that if the authority determines that it is in its best
100 interests to do so, it may enter into negotiations for a contract with
101 one or more of the firms that previously submitted a respon
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102 the request for proposals for a contractor. Nothing in this para-
-103 graph shall be construed in a manner which will bar the contrac-
-104 tors from disputing any work item or extra work item or from
105 filing a claim for substantially or materially differing subsurface
106 or latent physical conditions encountered at a worksite.
107 The provisions of sections 26 to 27F, inclusive, and section 29
108 of chapter 149 of the General Laws shall apply to the contract
109 between the authority and the contractor and all subcontracts
110 awarded pursuant to this section.
111 The authority shall prepare quarterly reports which shall
112 include, but not be limited to: (i) the total dollars expended on the
113 project to date, (ii) the number of contracts entered into to date;
114 (iii) the number of contracts entered into with minority busi-
-115 nesses; (iv) the number of contracts entered into with women-
-116 owned businesses; (v) the dollar value of contracts entered into
117 with minority businesses; (vi) the dollar value of contracts entered
118 into with women-owned businesses; (vii) the total number of
119 employees working on the project; and (viii) the total number of
120 employees working on the project, broken down by race, ethnicity
121 and gender. Said quarterly reports shall be submitted to the secre-
-122 tary of the executive office for administration and finance, the
123 house ways and means committee, the senate ways and means
124 committee, the clerk of the house, the clerk of the senate, the
125 house committee on long-term debt and capital expenditures, and
126 the joint committee on transportation. A final report shall evaluate
127 the effectiveness of such procurement in terms of time and cost
128 savings, as well as impacts on the public, and shall be filed on or
129 before three years from the effective date of this act.
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