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HOUSE OF REPRESENTATIVES, April 28, 1999,
The committee on Ways and Means, to whom was referred the
Bill increasing the level of private investment in housing (House,
No. 4266), reports that the same ought to pass, with an amendment
substituting therefor the accompanying bill (House, No. 4286).

For the committee.
PAUL R. HALEY.
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In the Year One Thousand Nine Hundred and Ninety-Nine

An Act

increasing

the level of

private

investment in

housing.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
SECTION 1. Paragraph 2 of section 3 of Chapter 238 of the
1
2 General Laws, as most recently amended by section 172 of

3 chapter 161 of the

acts of

1998, is hereby further amended by

4 adding after clause (u) the following clause:
5
(v)(l) The department of housing and community development
6 shall adopt a qualified allocation plan for the federal low-income
7 housing tax credit and the Massachusetts low-income housing
8 tax credit as provided for in Section 42(m)(l) of the Internal
9 Revenue Code.
10
(2) Notwithstanding Section 42(m) of the Internal Revenue
11 Code, the department shall allocate the federal low-income
—

12 housing tax credit and the Massachusetts low-income housing tax
13 credit in accordance with a qualified allocation plan and regula-14 tions, which may give preference to those projects:
15
(i) which serve the lowest income tenants at rents affordable to

16 those tenants; and
17

(ii) which are obligated to serve qualified tenants for the

18 longest period.
SECTION 2. Chapter 62 of the General Laws, as appearing in
1
the
1996 Official Edition, is hereby amended by inserting after
2

3 section 6H the following new section;
4
Section 61. (a) There is hereby established a Massachusetts
5 low-income housing tax credit. For the purposes of this section,
6 unless the context clearly requires otherwise, the following words
7 and phrases shall mean:
(1) “Commissioner”, the commissioner of the department of
8
—

9

revenue;
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(2) “Compliance period”, the period of 15 taxable years begin10
-11 ning with the first taxable year of the Massachusetts low-income
12 housing tax credit;
(3) “Department”, the Massachusetts department of housing
13
14 and community development, or its successor agency;
15
(4) “Eligibility statement”, a statement authorized and issued
16 by the department certifying that a given project qualifies for the
17 Massachusetts low-income housing tax credit. The department
18 shall, in consultation with the commissioner, promulgate regula-19 tions establishing criteria upon which the eligibility statements
20 will be issued. The eligibility statement shall specify the amount
21 of the Massachusetts low-income housing tax credit allowed for
22 each taxable year. The department shall only authorize the tax
23 credits to qualified projects which are placed in service on or after
24 January 1, 2000;
25
(5) “Federal low-income housing tax credit”, the federal tax
26 credit as provided in section 42 of the 1986 Internal Revenue
27 Code, as amended;
(6) “Low-income project”, a housing project which has
28

29 restricted rents that do not exceed 30 per cent of targeted median
30 income for at least 40 per cent of its units occupied by persons of
31 families having incomes of 60 per cent or less of the median
32 income, or at least 20 per cent of the units occupied by persons or
33 families having incomes of 50 per cent or less of the median
34 income;
35
(7) “Median income”, those incomes which are determined by
36 the federal department of housing and urban development guide-37 lines and adjusted for family size;
38
(8) “Qualified Massachusetts project”, a qualified low-income
39 building as that term is defined in section 42 of the 1986 Internal
40 Revenue Code, as amended, which is located in Massachusetts
41 and whose sponsor enters into a regulatory agreement with the
42 department enforceable by state and local agencies;
43
(9) “Regulatory agreement”, an agreement between the owner
44 of the qualified Massachusetts project and the department and
45 recorded as a restrictive covenant with the registry of deeds in the
46 county where the property is located that requires the project to be
47 operated in accordance with the requirements of this section for
48 not less than 30 years from the expiration date of the compliance
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49 period and such agreement may be subordinated to the lien of
50 a bank or other institutional lender providing financing to the
51 project, upon the request of such lender;
52
(10) “Taxpayer”, person, firm, partnership or corporation
53 subject to the state income tax imposed by the provisions of
54 this chapter.
55
(b) The department may allocate annually, for the purposes of
56 this section and section 31H of Chapter 63, the sum of: the lesser
57 of 50 per cent of the federal per capita tax credits awarded to the
58 Commonwealth pursuant to section 42 of the 1986 Internal
59 Revenue Code, as amended, or $4 million; unused Massachusetts
60 low-income housing tax credits, if any, for the preceding calendar
61 years; and any Massachusetts low-income housing tax credits
62 returned to the department by a project.
(c)(1) A taxpayer, if allocated a federal low-income housing tax
63
64 credit, may be allowed a state tax credit, provided the department
65 issues an eligibility statement for that project. This state tax credit
66 shall be termed the Massachusetts low-income housing tax credit.
(2) The Massachusetts low-income housing tax credit available
67
to
a project shall be authorized by the department, or its successor
68
69 agency, based on the qualified Massachusetts project’s need for
70 the credit for economic feasibility, and the Massachusetts low-71 income housing tax credit shall be claimed equally for 5 years and
72 subtracted from the amount of state tax otherwise due for each
73 taxable period.
(3) The Massachusetts low-income housing tax credit shall be
74
75 taken against the taxes imposed by this chapter. The low-income
76 housing tax credit authorized by this section shall not be refund-77 able. Any amount of the low-income housing tax credit that
78 exceeds the tax due for a taxable year may be carried forward to
79 any of the subsequent taxable years.
(4) All or any portion of Massachusetts tax credits issued in
80
81 accordance with the provisions of this section may be allocated to
82 parties who are eligible under the provisions of paragraph (c)(1).
83 An owner of a qualified Massachusetts project shall certify to the
84 commissioner the amount of credit allocated to each taxpayer. The
85 owner of the qualified Massachusetts project shall provide to the
86 commissioner appropriate information so that the low-income
87 housing tax credit can be properly allocated.
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(5) In the event that recapture of Massachusetts low-income
89 housing tax credits is required pursuant to paragraph (d)(1)
90 or (d)(2) of this section, any statement submitted to the commis-91 sioner as provided in paragraph (c) shall include the proportion of
92 the state credit required to be recaptured, the identity of each tax-

88

-93 payer subject to the recapture and the amount of credit previously
94 allocated to such taxpayer.
(6)(a) No state tax credit provided by this section shall fail
95
96 to be allowable to the taxpayer with respect to any qualified
97 Massachusetts project merely by reason of a right of first refusal
98 held by the tenants, in cooperative form or otherwise, or resident
99 management corporation of such building or by a qualified non100 profit organization as defined in section 42 of the Code or govern101 ment agency to purchase the project after the close of the
102 compliance period for a price which is not less than the minimum
103 purchase price determined under subparagraph (b)
104
(b) the minimum purchase price is an amount equal to the sum
105 of the principal amount of outstanding indebtedness secured by
106 the building, other than indebtedness incurred within the 5 year
107 period ending on the date of the sale pursuant to subparagraph (a),
108 and all federal, state and local taxes attributable to such sale
109
(7) The director of the department, in consultation with the
110 commissioner, shall promulgate regulations necessary to admin111 ister the provisions of this paragraph.
112
(d)(1) The owner of a qualified Massachusetts project eligible
113 for the Massachusetts low-income housing tax credit shall submit,
114 at the time of filing the project owner’s state tax return, a copy of
115 the eligibility statement issued by the department with respect to
116 such project. In the case of failure to attach the eligibility state117 ment, no credit under this section shall be allowed with respect to
1 18 such project for that year until the copy is provided to the depart
119 ment of revenue.
(2) If under section 42 of the 1986 Internal Revenue Code, as
120
121 amended, a portion of any federal low-income housing tax credits
122 taken on a low-income project is required to be recaptured, the
123 Massachusetts low-income housing tax credit authorized by this
124 section with respect to such project shall also be recaptured. The
125 state recapture amount shall be equal to the amount of the state
126 low-income housing tax credits previously claimed times a
-
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of which shall be the amount of recaptured
federal low-income housing tax credits and the denominator of
which shall be the amount of federal low-income housing tax
credits previously claimed.
(e) The commissioner or the department may require the filing
of additional documentation necessary to determine the eligibility
or accuracy of a tax credit claimed under the provisions of this
section through the promulgation of regulations.
(f)(1) All or any portion of tax credits issued in accordance
with the provisions of this section may be transferred, sold or
assigned to parties who are eligible under the provisions of
numerator

paragraph (c)(1).
(2) An owner or transferee desiring to make a transfer, sale or
assignment as described in paragraph (f)(1) of this section shall
submit to the commissioner a statement which describes the
amount of Massachusetts low-income housing tax credit for which

such transfer, sale or assignment of Massachusetts low-income
housing tax credit is eligible. The owner shall provide to the commissioner appropriate information so that the low-income housing
tax credit can be properly allocated.
(3) In the event that recapture of Massachusetts low-income
housing tax credits is required pursuant to paragraph (d)(1)
or (d)(2) of this section, any statement submitted to the commissioner as provided in paragraph (f)(2) shall include the proportion
of the Massachusetts low-income housing tax credit required to be
recaptured, the identity of each transferee subject to recapture and
the amount of credit previously transferred to such transferee.
(4) The commissioner shall, in consultation with the department, promulgate regulations necessary for the administration of
the provisions of paragraph (f).
SECTION 3. Chapter 63 of the General Laws, as so appearing,
is hereby amended by inserting, after section 3IF, the following

new section:—
Section 31H. (a) There is hereby established a Massachusetts
4
5 low-income housing tax credit. For the purposes of this
section,
6 unless the context clearly requires otherwise, the following words
and phrases shall mean:
(1) “Commissioner”, the commissioner of the department of
8
3

9

revenue;
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(2) “Compliance period”, the period of 15 taxable years begin10
-11 ning with the first taxable year of the Massachusetts low-income
12 housing tax credit.
(3) “Department”, the Massachusetts department of housing
13
14 and community development, or its successor agency;
15
(4) “Eligibility statement”, a statement authorized and issued
16 by the department certifying that a given project qualifies for the
17 Massachusetts low-income housing tax credit. The department
18 shall, in consultation with the commissioner, promulgate regula-19 tions establishing criteria upon which the eligibility statements
20 will be issued. The eligibility statement shall specify the amount
21 of the Massachusetts low-income housing tax credit allowed for
22 each taxable period. The department shall only authorize the tax
after
23 credits to qualified projects which are placed in service on or
24 January 1, 2000;
(5) “Federal low-income housing tax credit”, the federal tax
25
26 credit as provided in section 42 of the 1986 Internal Revenue

27 Code, as amended;
28
(6) “Low-income project”, a housing project which has
29 restricted rents that do not exceed 30 per cent of targeted median

30 income for at least 40 per cent of its units
31 families having incomes of 60 per cent
32 income, or at least 20 per cent of the units
33 families having incomes of 50 per cent

occupied by persons of
or less of the median
occupied by persons or
or less of the median

34 income;
35
(7) “Median income”, those incomes which are determined by
36 the federal department of housing and urban development guide-37 lines and adjusted for family size;
38
(8) “Qualified Massachusetts project”, a qualified low-income
39 building as that term is defined in section 42 of the 1986 Internal
40 Revenue Code; as amended, which is located in Massachusetts
41 and whose sponsor enters into a regulatory agreement with the
42 department enforceable by state and local agencies;
43
(9) “Regulatory agreement”, an agreement between the owner
44 of the qualified Massachusetts project and the department and
45 recorded as a restrictive covenant with the registry of deeds in the
46 county where the property is located that requires the project to be
47 operated in accordance with the requirements of this section for
48 not less than 30 years from the expiration date of the compliance
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49 period and such agreement may be subordinated to the lien of a
50 bank or other institutional lender providing financing to the pro-51 ject, upon the request of such lender;
52
(10) “Taxpayer”, corporation subject to an excise imposed by
53 the provisions of this chapter, including, without limitations,
54 section 2, sections 20 to 23, inclusive, section 29A, section 32,
55 section 39, and section 52A.
(b) The department may allocate annually, for the purposes of
56
57 this section and section 61 of Chapter 62, the sum of: the lesser
58 of 50 per cent of the federal per capita tax credits awarded to the
59 Commonwealth pursuant to section 42 of the 1986 Internal
60 Revenue Code, as amended, or $4 million; unused Massachusetts
61 low-income housing tax credits, if any, for the preceding calendar
62 years; and any Massachusetts low-income housing tax credits
63 returned to the department by a project.
64
(c)(1) A taxpayer, if allocated a federal low-income housing tax
65 credit, may be allowed a state tax credit, provided the department
66 issues an eligibility statement for that project. This state tax credit
67 shall be termed the Massachusetts low-income housing tax credit.
(2) The total Massachusetts low-income housing tax credit
68
69 available to a project shall be authorized by the department, or its
70 successor agency, based on the qualified Massachusetts project’s
71 need for the credit for economic feasibility, and the Massachusetts
72 low-income housing tax credit shall be claimed equally for 5 years
73 and subtracted from the amount of state tax otherwise due for
74 each taxable period.
(3) The Massachusetts low-income housing tax credit shall be
75
76 taken against the taxes imposed by this chapter. The low-income
77 housing tax credit authorized by this section shall not be refund-78 able. Any amount of the low-income housing tax credit that
79 exceeds the tax due for a taxable year may be carried forward to
80 any of the 5 subsequent taxable years.
(4) All or any portion of Massachusetts tax credits issued in
81
82 accordance with the provisions of this section may be allocated to
83 parties who are eligible under the provisions of paragraph (c)(1).
84 An owner of a qualified Massachusetts project shall certify to the
85 commissioner the amount of credit allocated to each taxpayer. The
86 owner of the qualified Massachusetts project shall provide to the
87 commissioner appropriate information so that the low-income
88 housing tax credit can be properly allocated.
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(5) In the event that recapture of Massachusetts low-income

housing tax credits is required pursuant to paragraph (d)(1)
or (d)(2) of this section, any statement submitted to the commissioner as provided in paragraph (c) shall include the proportion of
the state credit required to be recaptured, the identity of each taxpayer subject to the recapture and the amount of credit previously
allocated to such taxpayer.

(6)(a) No state tax credit provided by this section shall fail
97 to be allowable to the taxpayer with respect to any qualified
98 Massachusetts project merely by reason of a right of first refusal
99 held by the tenants, in cooperative form or otherwise, or resident
100 management corporation of such building or by a qualified non101 profit organization, as defined in section 42 of the Code, or gov102 ernment agency to purchase the project after the close of the
103 compliance period for a price which is not less than the minimum
104 purchase price determined under subparagraph (b)
105
(b) the minimum purchase price is an amount equal to the sum
106 of the principal amount of outstanding indebtedness secured by
107 the building, other than indebtedness incurred within the 5 year
108 period ending on the date of the sale pursuant to subparagraph (a).

109 and all federal,
110
111
112
113
114

115
116
117
118
119

120
121

and local taxes attributable to such sale
(7) The director of the department, in consultation with the
commissioner, shall promulgate regulations necessary to administer the provisions of this paragraph.
(d)(1) The owner of a qualified Massachusetts project eligible
for the Massachusetts low-income housing tax credit shall submit,
at the time of filing the project owner’s state tax return, a copy of
the eligibility statement issued by the department with respect to
such project. In the case of failure to attach the eligibility statement, no credit under this section shall be allowed with respect to
such project for that year until the copy is provided to the department of revenue.
state

(2) If under section 42 of the 1986 Internal Revenue Code, as
122 amended, a portion of any federal low-income housing tax credits
123 taken on a low-income project is required to be recaptured, the
124 Massachusetts low-income housing tax credit authorized by this
125 section with respect to such project shall also be recaptured. The
126 state recapture amount shall be equal to the percentage of the state
127 credit claimed by the taxpayer that equals the proportion which
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the federal recapture amount bears to the original federal lowincome housing credit amount subject to recapture.
(e) The commissioner or the department may require the filing
of additional documentation necessary to determine the eligibility
or accuracy of a tax credit claimed under the provisions of this
section through the promulgation of regulations.
(f)(1) All or any portion of tax credits issued in accordance
with the provisions of this section may be transferred, sold or
assigned to parties who are eligible under the provisions of paragraph (c)(1).
(2) An owner or transferee desiring to make a transfer, sale or
assignment as described in paragraph (f)(1) of this section shall
submit to the commissioner a statement which describes the
amount of Massachusetts low-income housing tax credit for which
such transfer, sale or assignment of Massachusetts low-income

housing tax credit is eligible. The owner shall provide to the commissioner appropriate information so that the low-income housing
tax credit can be properly allocated.
(3) In the event that recapture of Massachusetts low-income
housing tax credits is required pursuant to paragraph (d)(1)
or (d)(2) of this section, any statement submitted to the commissioner as provided in paragraph (f)(2) shall include the proportion
of the Massachusetts low-income housing tax credit required to be
recaptured, the identity of each transferee subject to recapture and
the amount of credit previously transferred to such transferee.
(4) The commissioner shall, in consultation with the department, promulgate regulations necessary for the administration of
the provisions of paragraph (f).

SECTION 4. The credits allowed herein shall apply to taxes
due for taxable periods beginning on or after January 1, 2000, but
3 before January 1, 2005. Such credits, except for unused
credits
4 carried forward pursuant to subsection (c)(2) of section 61 of
s
chapter 62 of the General Laws, as added by section 2 of this act,
6 and subsection (c)(2) of section 31H of chapter 63 of the General
7 Laws as added by section 3 of this act, shall not apply to taxable
8 periods beginning on or after January 1, 2005.
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