
House Bill No. 4377, as changed by the committee on Bills in the
Third Reading and as amended and passed to be engrossed by the
House. June 2, 1999.

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act relative to the sex offender registry.

t 1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to protect forthwith the vulnerable
3 members of our communities from sexual offenders, therefore it is
4 hereby declared to be an emergency law, necessary for the mime-
-5 diate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

I SECTION 1. Chapter 6of the General Laws is hereby amended
2 by striking out sections I7BC to 178P, inclusive, and inserting in
3 place thereof the following fourteen sections:—

• 4 Section 178C. As used in sections 178 C to 178P, inclusive, the
5 following words shall have the following meanings:
6 "Agency”, an agency, department, board, commission or entity
7 within the executive or judicial branch which has custody of.
8 supervision of or responsibility for a sex offender as defined in
9 accordance with this chapter, excluding the committee for public

H) counsel services, including an individual participating in a pro-
-11 gram of any such agency, whether such program is conducted
12 under a contract with a private entity or otherwise. Each agency

| 13 shall be responsible for the identification of such individuals
14 within its custody, supervision or responsibility. Notwithstanding
I? any general or special law to the contrary, each such agency shall
16 be certified to receive criminal offender record information main-
-17 tained by the criminal history systems board for the purpose of18 identifying such individuals.
19 Mental abnormality”, a congenital or acquired condition of a20 person that affects the emotional or volitional capacity of such
-I person in a manner that predisposes that person to the commission
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22 of criminal sexual acts to a degree that makes such person a
23 menace to the health and safety of other persons.
24 “Predatory”, an act directed at a stranger or person with whom
25 a relationship has been established, promoted or utilized for the
26 primary purpose of victimization.
27 “Sentencing court”, the court that sentenced a sex offender for
28 the most recent sexually violent offense or sex offense, or the
29 superior court if such sentencing occurred in another jurisdiction,
30 or the sex offender registry board to the extent permitted by fed-
-31 era! law and established by the board’s regulations.
32 “Sex offense”, an indecent assault and battery on a child under 14
33 under the provisions of section 138 of chapter 265; indecent
34 assault and battery on a mentally retarded person under the provi-
-35 sions of section 13F of said chapter 265; indecent assault and battery
36 on a person age 14 or over under the provisions of section 13H of
37 said chapter 265; rape under the provisions of section 22 of said
38 chapter 265; rape of a child under 16 with force under the provi-
-39 sions of section 22A of said chapter 265; rape and abuse of a child
40 under the provisions of section 23 of said chapter 265; assault
41 with intent to commit rape under the provisions of section 24 of
42 said chapter 265; assault of a child with intent to commit rape
43 under the provisions of section 248 of said chapter 265; kidnap-
-44 ping of a child under the second paragraph of section 26 of said
45 chapter 265; enticing away a person for prostitution or sexual
46 intercourse under the provisions of section 2of chapter 272; drug-
-47 ging persons for sexual intercourse under the provisions of sec-
-48 tion 3 of said chapter 272; inducing a minor into prostitution
49 under the provisions of section 4A of said chapter 272; living off
50 or sharing earnings of a minor prostitute under the provisions of
51 section 4B of said chapter 272; second and subsequent adjudica-
-52 tion or conviction for open and gross lewdness and lascivious
53 behavior under the provisions of section 16 of said chapter 272;
54 disseminating to a minor matter harmful to a minor under the provi-
-55 sions of section 28 of said chapter 272; posing or exhibiting a child
56 in a state of nudity under the provisions of section 29A of said
57 chapter 272, excluded from this inclusion under this provision is
58 non-exploitive, non-commercial picture taking by parents and
59 artistic painting, sculpture, and photography; dissemination of
60 visual material of a child in a state of nudity or sexual conduct
61 under the provisions of section 298 of said chapter 272; possession
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62 of child pornography under the provisions of section 29C of said
63 chapter 272; unnatural and lascivious acts with a child under 16
64 under the provisions of section 35A of said chapter 272; and any
65 attempt to commit a violation of any of the aforementioned sec-
-66 tions pursuant to section 6 of chapter 274, or a like violation of
67 the laws of another state, or of the United States, or of a military,
68 territorial or Indian tribal authority.
69 “Sex offense involving a child”, an indecent assault and battery
70 on a child under 14 under the provisions of section 138 of chap-
-71 ter 265; rape of a child under 16 with force under the provisions
72 of section 22A of said chapter 265; rape and abuse of a child
73 under the provisions of section 23 of said chapter 265; assault of a
74 child with intent to commit rape under the provisions of sec-
-75 tion 248 of said chapter 265; kidnapping of a child under the age
76 of 16 under the provisions of section 26 of said chapter 265;
77 inducing a minor into prostitution under the provisions of sec-
-78 tion 4A of chapter 272; living off or sharing earnings of a minor
79 prostitute under the provisions of section 4B of said chapter 272;
80 disseminating to a minor matter harmful to a minor under the pro-
-81 visions of section 28 of said chapter 272; posing or exhibiting a
82 child in a state of nudity under the provisions of section 29A of
83 said chapter 272; dissemination of visual material of a child in a
84 state of nudity or sexual conduct under the provisions of sec-
-85 tion 298 of said chapter 272; unnatural and lascivious acts with a
86 child under 16 under the provisions of section 35A of said chap-
-87 ter 272; aggravated rape under the provisions of section 39 of
88 chapter 277; and any attempt to commit a violation of any of the
89 aforementioned sections pursuant to section 6 of chapter 274, or a
90 like violation of the laws of another state, or of the United States,
91 or of a military, territorial or Indian tribal authority.
92 “Sex offender”, a person who resides or works in the common-
-93 wealth and who has been convicted of a sex offense other than open
94 and gross lewdness under section 16 of chapter 272 or who has been
95 adjudicated as a youthful offender or as a delinquent juvenile by
96 reason of a sex offense or a person released from incarceration or
97 parole or probation supervision or custody with the department of
98 youth services for such a conviction or adjudication or a person who
99 has been adjudicated a sexually dangerous person under section 1 of

100 chapter 123A, as in force at the time of adjudication, or a person
HH released from civil commitment pursuant to section 9 of said chap-
-102 ter 123 A on or after August !, 1981, whichever last occurs.
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“Sex offender registry”, the collected information and data that
is received by the criminal history systems board pursuant to sec-
tions 178 C to 178P, inclusive, as such information and data is
modified or amended by the sex offender registry board or a court
of competent jurisdiction pursuant to said sections 178 C to 178P,
inclusive.

103
104
105
106
107
108

“Sexually violent offense”, indecent assault and battery on a
child under 14 under the provisions of section 138 of chapter 265;
indecent assault and battery on a mentally retarded person under
the provisions of section 13F of said chapter 265; rape under the
provisions of section 22 of said chapter 265; rape of a child
under 16 with force under the provisions of section 22A of said
chapter 265; assault with intent to commit rape under the provi-
sions of section 24 of said chapter 265; assault of a child with
intent to commit rape under the provisions of section 248 of said
chapter 265; drugging persons for sexual intercourse under the
provisions of section 3 of chapter 272; unnatural and lascivious
acts with a child under 16 under the provisions of section 35A of
said chapter 272; and any attempt to commit a violation of any of
the aforementioned sections pursuant to section 6 of chapter 274;
aggravated rape under the provisions of section 39 of chapter 277;
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116
117
118

I 19
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I 22
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or a like violation of the law of another state, or of the United
States, or of a military, territorial or Indian tribal authority.

124
125

“Sexually violent predator”, a person who has been convicted of
a sexually violent offense or who has been adjudicated as a
youthful offender or as a delinquent juvenile by reason of a sexu-
ally violent offense; or a person released from incarceration,
parole, probation supervision or commitment under chapter 123A
or custody with the department of youth services for such a con-
viction or adjudication, whichever last occurs, on or after August I,
1981, and who suffers from a mental abnormality or personality
disorder that makes such person likely to engage in predatory sex-
ually violent offenses.
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Section I7BD. The sex offender registry board, known as the
board, in cooperation with the criminal history systems board,
shall establish and maintain a central computerized registry of all
sex offenders required to register pursuant to sections I7BC
to 178P, inclusive, known as the sex offender registry. The sex
offender registry shall be updated based on information made
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available to the board, including information acquired pursuant to

the registration provisions of said sections 178 C to 178P, inclu-
sive. The file on each sex offender required to register pursuant to

said sections 178 C to 178P, inclusive, shall include the following
information, hereinafter referred to as registration data:

142
143
144
145
146

(a) the sex offender’s name, aliases used, date and place of
birth, sex, race, height, weight, eye and hair color, social security
number, home address and work address;

147
148
149

(b) a photograph and set of fingerprints;150
(c) a description of the offense for which the sex offender was

convicted or adjudicated, the city or town where the offense
occurred, the date of conviction or adjudication and the sentence
imposed;

151
152
153
154

(d) any other information which may be useful in assessing the
risk of the sex offender to reoffend; and

155
156

(e) any other information which may be useful in identifying
the sex offender.

157
158

The board shall develop standardized registration and verification
forms, which shall include all registration data. The board shall
make blank copies of such forms available to all agencies having
custody of sex offenders and all city and town police departments;
provided, however, that the board shall determine the format for the
collection and dissemination of registration data, which may include
the electronic transmission of data. Records maintained in the sex
offender registry shall be open to any law enforcement agency in the
commonwealth, the United States or any other state. The board shall
promulgate rules and regulations to implement the provisions of sec-
tions 178 C to I7BP, inclusive. Such rules and regulations may
include provisions which may require police departments located in
a city or town which is divided into more than one zip code, to dis-
seminate information pursuant to the provisions of section 178 J cate-
gorized by zip code and to disseminate such information limited to
one or more zip codes if the request for such dissemination is so
qualified; provided, however, that for the city of Boston dissemina-
tion of information may be limited to one or more police district.
The board may promulgate regulations further limiting, to the extent
necessary to maintain or establish eligibility for federal funding, the
eligibility of sex offenders to be relieved of the obligation to register,
including regulations limiting motions under subsection (e) of
section 178E.
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182 Section 178E. (a) Not less than 90 days prior to the release of
any sex offender required to register pursuant to sections 178C
to 178P, inclusive, from custody, the agency which has custody of
the sex offender shall transmit to the board said sex offender’s
registration data, which for purposes of this paragraph shall
include identifying factors, anticipated future residence, offense
history and documentation of any treatment received for a mental
abnormality. The board shall promptly transmit the registration
data to the police departments in the municipalities where the sex
offender intends to live and work and where the offense was com-
mitted and to the Federal Bureau of Investigation. The sex
offender shall be informed by, and shall acknowledge in writing
to, the agency which has custody of the sex offender of the duty to
register, to verify registration information, to give notice of
change of address or intended change of address and the penalties
for failure to do so and for giving false registration information,
and of his right to submit to the board, according to the provisions
of section 178L, documentary evidence relative to his risk of re-
offense and the degree of dangerousness posed to the public, and
of his duty to register under the provisions of this section. If such
sex offender is a juvenile at the lime of such notification, notifica-
tion shall also be mailed to such sex offender’s legal guardian or
agency having custody of the juvenile in the absence of a legal
guardian and his most recent attorney of record. The agency shall
transmit such acknowledgment to the board within ten days of
receipt of such acknowledgment. Within two days of his release
from custody, a sex offender shall register in person at the police
department in the city or town where such sex offender resides or
intends to reside. In the event that the term of incarceration of a
sex offender required to register pursuant to sections 178 C to 178P,
inclusive, is less than 90 days, the provisions of paragraph (c) of
subsection (I) of section 178 L shall apply. In the event that a sex
offender is not finally classified prior to his release or parole from
custody or incarceration, the provisions of subsection (b) shall apply.
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(b) An agency that has supervision of a sex offender required
to register pursuant to sections 178 C to 178P, inclusive, on proba-
tion or parole shall, within five days of assuming supervision ot
such sex offender, transmit to the board such sex offender’s regis-
tration data which, for purposes of this paragraph, shall include
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identifying factors, residential address or anticipated future resi-
dence, work address, offense history, documentation of any sex
offender treatment and documentation of any treatment received
for a mental abnormality. The agency shall also report any
changes of address of any sex offender required to register pur-
suant to said sections 178 E to I7BP, inclusive, within its jurisdic-
tion to the board. The board shall promptly transmit the
registration data to the police departments in the municipalities
where such sex offender intends to live and work and where the
offense was committed and to the Federal Bureau of Investigation.
The sex offender shall be informed by, and shall acknowledge in
writing to, the agency which has custody of the sex offender of the
duty to register, to verify registration information and to give
notice of change of address or intended change of address and the
penalties for failure to do so and for giving false registration
information, and of his right to submit to the board, according to
the provisions of section I7BL, documentary evidence relative to
his risk of re-offense and the degree of dangerousness posed to the
public, and of his duty to register under the provisions of this
section. If such sex offender is a juvenile at the time of such noti-
fication, notification shall also be mailed to such sex offender’s
legal guardian or agency having custody of the juvenile in the
absence of a legal guardian, and his most recent attorney of
record. A sex offender shall, within two days of receiving such
notice, register in person at the police department in the city or
town where such sex offender resides or intends to reside.
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247 (c) Any court which, on or after July 12, 1999, enters a convic-

tion for a sex offense or adjudication as a youthful offender or
delinquent juvenile by reason of a sex offense or accepts a guilty
or delinquent plea for a sex offense shall, prior to sentencing, con-
duct a hearing in order to determine whether the sex offender is
required to register and the level of notification required pursuant
to section I7BK or relieving the sex offender of his obligation to
register under this chapter. The sentencing court shall consider by
a preponderance of evidence, and the state shall submit evidence
upon factors relevant to the risk of reoffense and degree of dan-
gerousness which shall include, but not be limited to; (i) criminal
history factors indicative of a high risk of reoffense and degree of
dangerousness posed to the public, including: (a) whether the sex
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260 offender has a mental abnormality; (b) whether the sex offender’s
261 conduct is characterized by repetitive and compulsive behavior;
262 (c) whether the adult sex offender committed a sex offense upon a
263 child, (d) whether the sex offender committed a sex offense upon a
264 mentally retarded person; (e) the age of the sex offender at the
265 time of the commission of the first sex offense; (f) whether the sex
266 offender has been adjudicated to be a sexually dangerous person
267 pursuant to section one of chapter 123A, or is a person released
268 from civil commitment pursuant to section nine of chapter 123A;
269 (g) review of any victim impact statement; (h) recent threats
270 against persons or expressions of intent to commit additional
271 offenses; (i) whether the sex offender is a sexually violent
272 predator, and (ii) other criminal history factors relevant to deter-
273 mining risk and degree of dangerousness posed to the public. The
274 sentencing court shall also consider by a preponderance of evi-
275 dence, and the sex offender may submit evidence relevant to the
276 determination of risk of reoffense and degree of dangerousnes

277 including but not limited to (i) conditions that minimize the risk of
278 reoffense and dangerousness, including (a) conditions of custody

279 or release that minimize risk of reoffense and the degree of dan-
280 gerousness posed to the public, including whether the sex offender
281 will be under probation or parole supervision; whether said sex
282 offender will reside in a home situation that provides guidance
283 and supervision, including treatment specific to sex offenders in a
284 community based residential program; (b) physical condition
285 including debilitating illness; (c) whether the sex offender wi
286 participate in sex offender treatment or counseling while in cu
287 tody or under probation or parole supervision; (d) whether psy-
288 chological or psychiatric profiles indicate a risk of recidivism; and
289 (e) review of any materials submitted by the sex offender, his
290 attorney or others on behalf of such offender, (d) Any court which
291 enters a conviction for a sex offense or adjudication as a youthful
292 offender or a delinquent juvenile by reason of a sex offense and
293 enters a finding that the sex offender shall register shall inform
294 said sex offender and require said sex offender to acknowledge in
295 writing, of the duty to register, to verify registration information
296 and to give notice of change of address or intended change of
297 address and the penalties for failure to do so and for giving false
298 registration information, and of his right to submit to the board.
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according to the provisions of section 178L, documentary evi-
dence relative to his risk of reoffense and the degree of danger-
ousness posed to the public and his duty to register under the
provisions of this section. If said sex offender is a juvenile at the
time of such adjudication, the legal guardian or agency having
custody of the juvenile and his attorney of record shall also be
required to acknowledge in writing such information. The court
shall cause said sex offender’s registration data, which for pur-
poses of this paragraph shall include identifying factors, antici-
pated future residence, offense history, and documentation of any
treatment received for a mental abnormality as defined in sec-
tion 178C, to be transmitted to the board within five days of sen-
tencing. The board shall, in the case of those sex offenders
required to register but not sentenced to immediate confinement
promptly transmit the registration data to the police departments
where said sex offender intends to live and work and where the
offense was committed and to the Federal Bureau of Investigation.
Any adult sex offender convicted of at least one sex offense
involving a child or any sex offender convicted of or adjudicated
delinquent of at least one sex offense upon a mentally retarded
person or a sexually violent offense where the court does not
impose a sentence of confinement to be served immediately, shall,
within two days of receiving such notice, register in person at the
police department in the city or town where he resides. Any other
sex offender who does not seek relief from the duty to register
under the provision of section I7BL, shall, within 2 days of the
expiration of the time to petition for such relief, register in person
at the police department in the city or town where said sex
offender resides or intends to reside. In the case of those sex
offenders sentenced to immediate confinement, the provisions of
subsections (a) and (b) shall apply.
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125
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330 (d) Any court which accepts a plea for a sex offense shall

inform the sex offender prior to acceptance and require the sex
offender to acknowledge, in writing, that such plea may result in
such sex offender being subject to the provisions of these sections.
Failure to so inform the sex offender shall not be grounds to
vacate or invalidate the plea.
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336 (e) Upon written motion of the commonwealth, a court which
enters a conviction or adjudication of delinquent or as a youthful33/
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offender may, at the time of sentencing, having determined and
made specific written findings that the circumstances of the
offense in conjunction with the offender’s criminal history does
not indicate a risk of reoffense or a danger to the public, find that
a sex offender shall not be required to register under the provi-
sions of sections 178 C to 178P, inclusive; provided, however, that
any such motion by the commonwealth shall state the reasons for
such motion, with specificity and; provided further, that the court
may not make such a finding if the sex offender has been deter-
mined to be a sexually violent predator.
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(f) A sex offender who moves into the commonwealth from
another jurisdiction shall, within two days of moving into the com-
monwealth, register in person at the police department in the city or
town where he resides. The police department shall transmit the reg-
istration data to the police department in the municipality where
such sex offender works and to the board and the board shall
transmit the same to the Federal Bureau of Investigation.
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354
(g) A sex offender required to register pursuant to sections 178C

to 178P, inclusive, who intends to move to a different city or town
within the commonwealth shall register in person at the police
department in the municipality where he intends to reside five
days prior to establishing such new residence. Such sex offender
shall also send written notice within five days of the change of
address to the police department where he last registered. Each
such police department shall transmit notice of the change of
address to the board and the board shall transmit the same to the
Federal Bureau of Investigation. A sex offender required to reg-
ister pursuant to said sections 178 C to 178P, inclusive, who
intends to change his address within a city or town shall notify the
police department in writing five days prior to establishing such
new residence. The police department shall transmit notice of the
change of address to the board and said board shall transmit the
same to the Federal Bureau of Investigation.
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(h) A sex offender required to register pursuant to sections I7BC
to 178P, inclusive, who intends to move out of the commonwealth
shall notify the police department where he last registered not
later than five days before leaving the commonwealth. The police
department shall transmit notice of the change of address to the
board and the board shall transmit the same to the Federal Bureau
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of Investigation. The board shall notify such sex offender of the
duty to register in the new jurisdiction and shall forward a copy ot
his registration data to the appropriate law enforcement agency in
such new jurisdiction.

377
378
379
380

(i) A sex offender required to register pursuant to sections 178C
to 178P, inclusive, who intends to change his work address shall
notify the police department in the municipality where he resides
in writing five days prior to establishing the new work address.
Such police department shall transmit notice of the change of
address to the police department in the municipality where such
sex offender previously worked and to the police department in
the municipality where such sex offender intends to work and to
the board. The board shall transmit notice of the change of address
to the Federal Bureau of Investigation.
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(j) The registrar of motor vehicles shall inform a person
applying for or renewing a license to operate a motor vehicle that
he has a duty to register at the local police department if such
person is a sex offender.

391
392
393
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(k) Except as hereinbefore provided, a sex offender residing in
the commonwealth shall, within ten days of the effective date of
this section, register in person at the police department in the city
or town where he resides; provided, however, that a sex offender
who does not reside in the commonwealth shall register in person
at the police department in the city or town where he works. The
police department shall promptly transmit the registration data to
the board. The board shall promptly transmit the registration data
to the police departments where the sex offender works and where
the offense was committed and to the Federal Bureau of Investiga-
tion. The board shall send written notification of the requirements
of sections I7BC to 178P, inclusive, to the last known address of
all sex offenders residing in the commonwealth who, prior to the
effective date of this act, have been released from all custody and
supervision. If any such sex offender is a juvenile at the time of
such notification, notification shall also be mailed to such sex
offender’s legal guardian or the agency having custody of the
juvenile in the absence of a legal guardian and his most recent
attorney of record.
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414 (1) Upon registering, verifying registration information or

giving notice of change of address or intended change of address415
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under this section, a sex offender shall provide independent
written verification of the address at which he is registered or, if
changing address, will be, registered.

416
417
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Section 178F. A sex offender required to register pursuant to
sections 178 C to 178P, inclusive, shall appear in person at least
once annually at the local police department to verify that the reg-
istration data on file remains true and accurate. At such time, the
sex offender’s photograph and fingerprints shall be updated. A sex
offender who has been determined to be a sexually violent
predator under the provisions of paragraph (c) of subsection (2) of
section 178K shall also appear in person every 90 days at the local
police department to verify that the registration data on file
remains true and accurate. Any such sex offender who lists a
homeless shelter as his residence shall verify registration data
every 90 days with the local police department. Any homeless
shelter receiving state funding shall cooperate in providing infor-
mation in the possession of or known to such shelter, when a
request for information is made to such shelter by a law enforce-
ment agency; provided, however, that such request for information
shall be limited to that which is necessary to verify an offender’s
registration data or a sex offender’s whereabouts. Any shelter that
violates the provisions of this paragraph shall be punished by a
fine of $lOO a day for each day that such shelter continues to vio-
late the provisions of this paragraph. In addition, in each subse-
quent year during the month of any such sex offender’s birthday,
the board shall mail a nonforwardable verification form to the last
reported address of such sex offender. If such sex offender is a
juvenile at the time of such notification, notification shall also be
mailed to such sex offender’s legal guardian or the agency having
custody of the juvenile in the absence of a legal guardian and his
most recent attorney of record. Such sex offender shall, within
five days of receipt, sign the verification form under the penalties
of perjury and mail it back to the board. The board shall periodi-
cally, and at least annually, send written notice to a city or town
police department regarding any sex offender required to register
whose last known address was in such city or town or who gave
notice of his intent to move to or is otherwise believed to live or
work in such city or (own, but who has failed to register or verify
registration information as required.
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The board shall examine through electronic transfer of informa-
tion the tax returns, wage reports, child support enforcement
records, papers or other documents on file with the commissioner
of revenue or any other entity within the executive branch, when
there is reason to believe a sex offender required to register has
not so registered in accordance with the provisions of this chapter
or where the address of such sex offender cannot be verified
through other means; provided, however, that nothing herein shall
be construed to authorize the disclosure, directly or indirectly, of
any information other than the address of such sex offender.
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Section 178G. The duty of a sex offender required to register
pursuant to this chapter and to comply with the requirements
hereof shall, unless sooner terminated by the board under the pro-
visions of section I7BL, end 20 years after such sex offender has
been convicted or adjudicated or has been released from all cus-
tody or supervision, whichever last occurs, unless such sex
offender was convicted of two or more sexually violent offenses
committed on different occasions, or the sentencing court has
determined such sex offender to be a sexually violent predator, in
which case the duty to register shall never be terminated. A person
required to register with the sex offender registry board may make
an application to said board to terminate the obligation upon
proof, by clear and convincing evidence, that the person has not
committed a sex offense within ten years following conviction,
adjudication or release from all custody or supervision, whichever
is later, and is not likely to pose a danger to the safety of others.
For so long as such sex offender is under a duty to register in the
commonwealth or in any other state where the offender resides, or
would be under such a duty if residing in the commonwealth, such
sex offender shall not be entitled to relief under the provisions of
section 100 A or 1008 of chapter 276. An offender determined by
the sentencing court to be a sexually violent predator may, not ear-
lier than ten years after such determination, file a motion in the
sentencing court for a determination whether he remains a sexu-
ally violent predator. The court shall notify and obtain a report
from the board and the burden shall be on such sex offender to
demonstrate to the court by clear and convincing evidence that he
is no longer a sexually violent predator. Any subsequent convic-
tion for a sex offense or act of domestic violence shall be prima
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494 facie evidence that the offender is still a sexually violent predator
495 The board shall notify the victim and the district attorney in the
496 county where such sex offender resides and, if different, where
497 such sex offender works and where such sex offender was prose-
498 cuted and provide the victim and district attorney with the oppor-
499 tunity to respond to such application
500 Section 178H. (a) A sex offender required to register pursuant
501 to this chapter who knowingly: (i) fails to register; (ii) fails to
502 verify registration information; (iii) fails to provide notice of a
503 change of address; or (iv) who knowingly provides false informa-
504 tion shall be punished in accordance with this section
505 (i) A first conviction under this subsection shall be punished by
506 imprisonment for not less than 6 months and not more than two and
507 one-half years in a house of correction nor more than five years in a
508 state prison or by a fine of not more than $l,OOO or by both such fine
509 and imprisonment
510 (ii) A second and subsequent conviction under this subsection
511 shall be punished by imprisonment in a state prison for not less
512 than five years

513 (b) Violations of this section may be prosecuted and punished
514 in any county where the offender: (i) fails to register; (ii) fails to
515 verify registration information; (iii) fails to provide notice of a
516 change of address; or (iv) knowingly provides false information
517 (c) Any offender who lists a homeless shelter as his residence
518 pursuant to sections 178 C to 178P, inclusive, and who violates
519 the provisions of subsection (a) shall be punished by imprison-
520 ment for not more than 30 days in a house of correction for a first
521 offense; by imprisonment for not more than two and one-half
522 years in a house of correction or not more than five years in a
523 state prison or by a fine of not more than $l,OOO, or by both such
524 fine and imprisonment for a second offense and; by imprisonment
525 in a state prison for not less than five years for a third or subse-
-526 quent offense; provided, however, that the sentence imposed for
527 such third or subsequent offense shall not be reduced to less than
528 the minimum sentence set forth in this section, nor suspended, nor
529 shall any person sentenced under this section be eligible for pro
530 bation, parole, work release or furlough, or receive any deduction
531 from his sentence for good conduct until he shall have served five
532 years. Prosecutions commenced under this section shall neither be
533 continued without a finding nor placed on file
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Section 1781. Any person who is 18 years of age or older and
who states that he is requesting sex offender registry information
for his own protection or for the protection of a child under the
age of 18 or another person for whom the requesting person has
responsibility, care or custody shall receive at no cost from the
board a report to the extent available pursuant to sections I7BC
to 178P, inclusive, which indicates whether an individual identi-
fied by name, date of birth or sufficient personal identifying char-
acteristics is a sex offender with an obligation to register pursuant
to this chapter, the offenses for which he was convicted or adjudi-
cated and the dates of such convictions or adjudications. Any
records of inquiry shall be kept confidential; provided, however,
that the records may be disseminated to assist or defend in a crim-
inal prosecution.

334
535

536
537
538
539
540
541
542
543
544
545
546
547

Information about an offender shall be made available pursuant
to this section only if an adult sex offender, who has not been
finally classified by the board, has been convicted of at least one
sex offense involving a child or a sex offender, who has not been
finally classified by the board, has been convicted or adjudicated
delinquent or as a youthful offender of a sex offense of indecent
assault and battery upon a mentally retarded person pursuant to
section 13F of chapter 265 or a sexually violent offense or such
sex offender has been finally classified by the board as a level 2 or
level 3 sex offender.

548
549
550
551
552
553

554
555

556
557

All reports to persons making inquiries shall include a warning
regarding the criminal penalties for use of sex offender registry
information to commit a crime or to engage in illegal discrimination
or harassment of an offender and the punishment for threatening to
commit a crime under the provisions of section 4 of chapter 275.

558
559
560
561
562
563 Section 178J. (a) A person who requests sex offender registry

information shall:564
365 (i) be 18 years of age or older;
566 (ii) appear in person at a city or town police station and present

proper identification;567
568 (iii) state that he requests sex offender registry information for

his own protection or for the protection of a child under the age of
18 or another person for whom such inquirer has responsibility,
care or custody; and

569
570
571
S7? (iv) complete and sign a record of inquiry, designed by the

board, which shall include the following information, the name573
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jt

*

and address of the person making the inquiry, the person or geo-
graphic area or street which is the subject of the inquiry, the
reason for the inquiry, and the date and time of the inquiry.

574
575
376

Such records of inquiries shall include a warning regarding the
criminal penalties for use of sex offender registry information to
commit a crime or to engage in illegal discrimination or harass-
ment of an offender and the punishment for threatening to commit
a crime under the provisions of section 4 of chapter 275. Such
records of inquiries shall state, before the signature of the
inquirer: “I understand that the sex offender registry information
disclosed to me is intended for my own protection or for the pro-
tection of a child under the age of 18 or another person for whom
I have responsibility, care or custody.” Such records of inquiries
shall be kept confidential; provided, however, that such records
may be disseminated to assist in a criminal prosecution.

577
578
579
580
581
582
583
584
585
586
587
588

(b) The person making the inquiry may either589
(i) identify a specific individual by name or provide personal

identifying information sufficient to allow the police to identify
the subject of the inquiry; or

590
591
592
593 (ii) inquire whether any sex offenders live or work within the

same city or town as a specific address including, but not limited
to, a residential address, a business address, school, after-school
program, day care center, playground, recreational area or other
identified address and, inquire in another city or town whether any
sex offenders live or work within that city or town, upon a reason-
able showing that the sex offender registry information is
requested for his own protection or for the protection of a child
under the age of 18 or another person for whom the inquirer has
responsibility, care or custody; or

594
595

596
597
598
599
600
601
602
603 (iii) inquire whether any sex offenders live or work on a spe-

cific street within the city or town in which such inquiry is made.604
(c) If the search of the sex offender registry results in the iden-

tification of a sex offender required to register pursuant to this
chapter that has been finally classified by the board as a level 2 or
level 3 sex offender under the provisions of section 178K or in the
identification of an adult sex offender who has not been finally
classified by the board but who has been convicted of at least one
sex offense involving a child or a sex offender who has not been
finally classified by the board who has been convicted of or adju-

605
606
607

608
609
610
611
612
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I

I

dicated delinquent or as a youthful offender of a sex offense of
indecent assault and battery upon a mentally retarded person pur-
suant to section 13F of chapter 265 or a sexually violent offense,
the police shall disseminate to the person making the inquiry;

613
614
615
616

(i) the name of said sex offender;617
(ii) the home address if located in the areas described in

clause (ii) or (iii) of subsection (b);
618
619

(iii) the work address if located in the areas described in said
clause (ii) or (iii) of said subsection (b);

620
621

(iv) the offense for which he was convicted or adjudicated and
the dates of such conviction or adjudication;

622
623

(v) the sex offender’s age, sex, race, height, weight, eye and
hair color; and

624
625

(vi) a photograph of the sex offender, if available626
Section 178K. (1) There shall be, in the criminal history sys-

tems board but not subject to its jurisdiction, a sex offender reg-
istry board which shall consist of seven members who shall be
appointed by the governor for terms of six years, with the excep-
tion of the chairman, and who shall devote their full time during
business hours to their official duties, one of whom shall be a
person with experience and knowledge in the field of criminal jus-
tice who shall act as chairman; at least two of whom shall be
licensed psychologists or psychiatrists with special expertise in
the assessment and evaluation of sex offenders and who have
knowledge of the forensic mental health system; at least one of
whom shall be a licensed psychologist or psychiatrist with special
expertise in the assessment and evaluation of sex offenders,
including juvenile sex offenders, and who has knowledge of the
forensic mental health system; at least two of whom shall be per-
sons who have at least five years of training and experience in
probation, parole or corrections and at least one of whom shall be
a person who has expertise or experience with victims of sexual
abuse. Members shall be compensated at a reasonable rate subject
to approval of the secretary of administration and finance.

627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645

646
647 The chairman shall be appointed by and serve at the pleasure of

the governor and shall be the executive and administrative head of
the sex offender registry board, shall have the authority and
responsibility tor directing assignments of members of said board
and shall be the appointing and removing authority for members

648
649
650
651
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of said board’s staff. In the case of the absence or disability of the
chairman, the governor may designate one of the members to act
as chairman during such absence or disability. The chairman shall,
subject to appropriation, establish such staff positions and employ
such administrative, research, technical, legal, clerical and other
personnel and consultants as may be necessary to perform the
duties of said board. Such staff positions shall not be subject to
the provisions of chapter 31 or section 9A of chapter 30.

652
653
654
655
656
657
658
659

The governor shall fill any vacancy for the unexpired term; pro-
vided, however, that as long as there are four sitting members, a
vacancy shall not impair the right of the remaining members to
exercise the powers of the board.

660
661
662
663

The sex offender registry board shall promulgate guidelines for
determining the level of risk of reoffense and the degree of dan-
gerousness posed to the public or for relief from the obligation to
register and shall provide for three levels of notification
depending on such risk of reoffense and the degree of dangerous-
ness posed to the public, apply the guidelines to assess the risk
level of particular offenders, develop guidelines for use by city
and town police departments in disseminating sex offender reg-
istry information, devise a plan, in cooperation with state and
local law enforcement authorities and other appropriate agencies,
to locate and verify the current addresses of sex offenders
including, subject to appropriation, entering into contracts or
interagency agreements for such purposes and for conducting
hearings as provided in section 178L, The attorney general and
the chief counsel of the committee for public counsel services or
their designees, shall assist in the development of such guidelines.
Factors relevant to the risk of reoffense shall include, but not be
limited to, the following:

664
665
666
667
668
669
670
671
672
673
674
675
676
677
678
679
680
681
682 (a) criminal history factors indicative of a high risk of reof-

fense and degree of dangerousness posed to the public, including:683
(i) whether the sex offender has a mental abnormality;684
(ii) whether the sex offender’s conduct is characterized by

repetitive and compulsive behavior;
685
686

(iii) whether the sex offender was an adult who committed a
sex offense on a child;

687
688

(iv) the age of the sex offender at the time of the commission
of the first sex offense;

689
690
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(v) whether the sex offender has been adjudicated to be a sex-
ually dangerous person pursuant to section 1 of chapter 123 A or is
a person released from civil commitment pursuant to section 9 of
said chapter 123A; and

691
692
693
694

(vi) whether the sex offender served the maximum term of
incarceration;

695
696

(b) other criminal history factors to be considered in deter-
mining risk and degree of dangerousness, including:

697
698

(i) the relationship between the sex offender and the victim;699
(ii) whether the offense involved the use of a weapon, violence

or infliction of bodily injury;
700
701

(iii) the number, date and nature of prior offenses;702
(c) conditions of release that minimize risk of reoffense and

degree of dangerousness posed to the public, including whether
the sex offender is under probation or parole supervision, whether
such sex offender is receiving counseling, therapy or treatment,
whether such sex offender is residing in a home situation that pro-
vides guidance and supervision, including sex offender-specific
treatment in a community-based residential program;

703
704
705
706
707
708
709

(d) physical conditions that minimize risk of reoffense
including, but not limited to, debilitating illness;

710
711
712 (e) whether the sex offender was a juvenile when he com-

mitted the offense, his response to treatment and subsequent crim-
inal history;

713
714
715 (f) whether psychological or psychiatric profiles indicate a

risk of recidivism;716
717 (g) the sex offender’s history of alcohol or substance abuse;
718 (h) the sex offender’s participation in sex offender treatment

and counseling while incarcerated or while on probation or parole
and his response to such treatment or counseling;

719
720
721 (i) recent behavior, including behavior while incarcerated or

while supervised on probation or parole;7-n

723 (j) recent threats against persons or expressions of intent to
commit additional offenses;724

725 (k) review of any victim impact statement; and
726 (I) review of any materials submitted by the sex offender, his

attorney or others on behalf of such offender.727
728 (2) The guidelines shall provide for three levels of notification

depending on the degree of risk of reoffense and the degree of729
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dangerousness posed to the public by the sex offender or for relief
from the obligation to register:

30
731

(a) Where the board or the sentencing court determines that the
risk of reoffense is low and the degree of dangerousness posed to
the public is not such that a public safety interest is served by
public availability, it shall give a level 1 designation to the sex
offender. In such case, the board shall transmit the registration
data and designation to the police departments in the municipali-
ties where such sex offender lives and works or, if in custody,
intends to live and work upon release and where the offense was
committed and to the Federal Bureau of Investigation. The police
shall not disseminate information to the general public identifying
the sex offender where the board or the sentencing court has clas-
sified the individual as a level 1 sex offender. The police may,
however, release such information identifying such sex offender to
the department of correction, any county correctional facility, the
department of youth services, the department of social services,
the parole board, the department of probation and the department
of mental health when the department of mental health is acting
for persons who have been classified pursuant to the provisions of
section 15, 16, 17 or 18 of chapter 123 at any time during the term
of hospitalization, all city and town police departments and the
Federal Bureau of Investigation.

32

33
34

735
36

737
38
39

740
741
742
743
744
745
746
747
748
749
750
751
752

(b) Where the board or the sentencing court determines that the
risk of reoffense is moderate and the degree of dangerousness
posed to the public is such that a public safety interest is served
by public availability of registration information, it shall give a
level 2 designation to the sex offender. In such case, the board
shall transmit the registration data and designation to the police
departments in the municipalities where the sex offender lives and
works or, if in custody, intends to live and work upon release and
where the offense was committed and to the Federal Bureau of
Investigation. The public shall have access to the information
regarding a level 2 offender in accordance with the provisions of
sections 1781 and 178.1.

753
754
755

756
757
738
759
760
761
762
763
764

(c) Where the board or the sentencing court determines that the
risk of reoffense is high and the degree of dangerousness posed to
the public is such that a substantial public safety interest is served
by active dissemination, it shall give a level 3 designation to the

765
66

767
768
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769 sex offender. In such case, the board shall transmit the registration
770 data and designation to the police departments in the municipali-

71 ties where the sex offender lives and works or if in custody
72 intends to live and work upon release and where the offense was
73 committed and to the Federal Bureau of Investigation. A level 3
74 community notification plan shall require the police department to
75 notify organizations in the community which are likely to encounter
76 such sex offender and individual members of the public who are
77 likely to encounter such sex offender. Neighboring police districts

778 shall share sex offender registration information of level 3 offenders
779 and may inform the residents of their municipality of a sex offender
780 they are likely to encounter who resides in an adjacent city or town.
781 The police shall actively disseminate in such time and manner as
782 such police department deems reasonably necessary
783 (i) the name of such sex offender;
784 (ii) home address;
785 (iii) work address;
786 (iv) the offense for which he was convicted or adjudicated and
787 the date of the conviction or adjudication;
788 (v) the sex offender’s age, sex, race, height, weight, eye and
789 hair color; and
790 (vi) a photograph of the sex offender, if available; provided,
791 however, that the police shall not release information identifying
792 the victim by name, address or relation to the sex offender. All
793 notices to the community shall include a warning regarding the
794 criminal penalties for use of sex offender registry information to
795 commit a crime or to engage in illegal discrimination or harass-
-796 ment of an offender and the punishment for threatening to commit
797 a crime under the provisions of section 4of chanter 275.a crime under the provisions of section 4 of chapter 275
798 The public shall have access to the information regarding a
799 level 3 offender in accordance with the provisions of sections 1781
800 and 178J.
801 If the board or the sentencing court, in finally giving an offender a
802 level 3 classification, also concludes that such sex offender should
803 be designated a sexually violent predator, the board shall transmit
804 a report to the sentencing court explaining the board’s reasons for
805 so recommending, including specific identification of the sexually
806 violent offense committed by such sex offender and the mental
807 abnormality from which he suffers. The report shall not be subject
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to judicial review under section 178M. Upon receipt from the
board of a report recommending that a sex offender be designated
a sexually violent predator, the sentencing court, after giving such
sex offender an opportunity to be heard and informing the sex
offender of his right to have counsel appointed if he is deemed to
be indigent in accordance with section 2 of chapter 21 ID, shall
determine, by a preponderance of the evidence, whether such sex
offender is a sexually violent predator. An attorney employed or
retained by the board may make an appearance, subject to section 3
of chapter 12, to defend the board’s recommendation. The board
shall be notified of the determination. A determination that a sex
offender should not be designated a sexually violent predator shall
not invalidate such sex offender’s classification. Where the sen-
tencing court determines that such sex offender is a sexually vio-
lent predator, dissemination of the sexually violent predator’s
registration data shall be in accordance with a level 3 community
notification plan; provided, however, that such dissemination shall
include such sex offender’s designation as a sexually violent
predator.

808
809
810
81 !

812
813
814
815
816
817
818
819
820
821
822
823
824
825
826

(d) The board may, upon making specific written findings that
the circumstances of the offense in conjunction with the offend-
er’s criminal history do not indicate a risk of reoffense or a danger
to the public and the reasons therefor, relieve such sex offender of
any further obligation to register, shall remove such sex offender’s
registration information from the registry and shall so notify the
police departments where said sex offender lives and works or if
in custody intends to live and work upon release, and where the
offense was committed and the Federal Bureau of Investigation. In
making such determination the board shall consider factors,
including but not limited to, the presence or absence of any phys-
ical harm caused by the offense and whether the offense involved
consensual conduct between adults. The burden of proof shall be
on the offender to prove he comes within the provisions of this
subsection. There shall be a presumption that a person convicted
of a single incident of indecent assault and battery on a person
eighteen or over does not constitute a danger to the public. The
provisions of this subsection shall not apply if a sex offender has
been determined to be a sexually violent predator.

827
828
829
830
831
832
833
834
835
836
837
838
839
840
841
842
843
844
845



HOUSE No. 43871999| 23

(3) The sex offender registry board shall make a determination
regarding the level of risk of reoffense and the degree of danger-
ousness posed to the public of each sex offender listed in said sex
offender registry beginning with offenders who have been
released from incarceration within the past 12 months, are cur-
rently on parole or probation supervision or are scheduled to be
released from incarceration within six months. All agencies shall
cooperate in providing files to the sex offender registry board and
any information the sex offender registry board deems useful in
providing notice under the provisions of sections 178 C to 178P,
inclusive, and in assessing the risk of reoffense and the degree of
dangerousness posed to the public by the sex offender. All agen-
cies from which registration data, including that within the control
of providers under contract to such agencies, may be requested
from time to time by the sex offender registry board shall make
such data available to said board immediately upon request.
Failure to comply in good faith with such a request within 30 days
shall be punishable by a fine of not more than $ 1,000 per day.

846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863

Section I7BL. (1) Upon review of any information useful in
assessing the risk of reoffense and the degree of dangerousness
posed to the public by the sex offender, including materials
described in the board guidelines and any materials submitted by
the sex offender, the board shall prepare a recommended classifi-
cation of each offender. Such recommendation may be made by
board staff members upon written approval by one board member;
provided, however, that if the sex offender was a juvenile at the
time of the offense, written approval must be given by a board
member who is a licensed psychologist or psychiatrist with
special expertise in the assessment and evaluation of juvenile sex
offenders.

864
865
866

867
868
869
870
871
872
873
874
875
876 (a) Not less than 60 days prior to the release or parole of a sex

offender from custody or incarceration, the board shall notify the
sex offender of his right to submit to the board documentary evi-
dence relative to his risk of reoffense and the degree of danger-
ousness posed to the public and his duty to register according to
the provisions of section I7BC. If the sex offender is a juvenile at
the time of such notification, notification shall also be mailed to
the sex offender’s legal guardian or agency having custody of the
juvenile in the absence of a legal guardian and his most recent

877
878
879
880
881
882
883
884
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885 attorney of record. Such sex offender may submit such evidence
to the board within 30 days of receiving such notice from the
board. Upon a reasonable showing, the board may extend the time
in which such sex offender may submit such documentary evi-
dence. Upon reviewing such evidence, the board shall promptly
notify the sex offender of the board’s recommended sex offender
classification, his duty to register, if any, his right to petition the
board to request an evidentiary hearing to challenge such classifi-
cation and duty, his right to retain counsel to represent him at such
hearing and his right to have counsel appointed for him if he is
found to be indigent as determined by the board using the stan-
dards under chapter 21 ID. Such sex offender shall petition the
board for such hearing within 20 days of receiving such notice.
The board shall conduct such hearing in a reasonable time
according to the provisions of subsection (2). The failure to peti-
tion the board for such hearing shall result in a waiver of such
right and the registration requirements, ifany, and the board's rec-
ommended classification shall become final.

886
887
888
889
890
891
892
893
894
895
896
897
898
899
900
901
902
903 (c) In the case of any sex offender not in custody, upon

receiving registration data from the agency or the sentencing
court, the board shall promptly notify the sex offender of his right
to submit to the board documentary evidence relative to his risk of

904
905
906
907 reoffense and the degree of dangerousness posed to the public and

his duty to register, if any, according to the provisions of section
I7BC. If such sex offender is a juvenile at the time of such notifi-
cation, notification shall also be mailed to such sex offender’s
legal guardian or agency having custody of the Juvenile in the
absence of a legal guardian and his most recent attorney of record.
Such sex offender may submit such evidence to the board within
30 days of receiving such notice from the board. Upon a reason-
able showing, the board may extend the time in which a sex
offender may submit such documentary evidence. Upon reviewing
such evidence, the board shall promptly notify such sex offender
of the board’s recommended sex offender classification, his duty

908
909
910
911
912
913
914
915
916
917
918
919 to register, if any, and his right to petition the board to request an

evidentiary hearing to challenge such classification and duty, his
right to retain counsel to represent him at such hearing and his
right to have counsel appointed for him if he is found to be indi-
gent by the justice of the superior court of the county in which he

920
921
922

923
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resides, using the standards of supreme judicial court Rule 3:10.
Such sex offender shall petition the board for such hearing within
20 days of receiving such notice. The board shall conduct such
hearing in a reasonable time according to the provisions of sub-
section (2). The failure to petition the board for such hearing shall
result in a waiver of such right and the registration requirements,
if any, and the board’s recommended classification shall become
final.

924
925
926
927
928
929
930
931

(2) If an offender requests a hearing in accordance with sub-
section (1), the chair may appoint a member, a panel of three
board members or a hearing officer to conduct the hearing
according to the standard rules of adjudicatory procedure or other
rules which the board may promulgate and shall determine by a
preponderance of evidence such sex offender’s duty to register
and final classification. The board shall inform offenders
requesting a hearing under the provisions of subsection (1) of
their right to have counsel appointed if a sex offender is deemed
to be indigent as determined by the board using the standards
under chapter 21 ID. If the sex offender does not so request a
hearing, the recommended classification and determination of
duty to register shall become the board’s final classification and
determination and shall not be subject to judicial review. All
offenders who are juveniles at the time of notification shall be
represented by counsel at the hearing.

932

933
934
935
936
937
938
939
940
94 i
942
943
944
945
946
947

Section 178M. An offender may seek judicial review, in accor-
dance with section 14 of chapter 30A, of the board’s final classifi-
cation and registration requirements. The court shall, if requested,
appoint counsel to represent the sex offender in the proceedings if
such sex offender is deemed indigent in accordance with section 2
of chapter 21 ID. An attorney employed or retained by the board
may make an appearance, subject to section 3of chapter 12, to
defend the board’s decision. The court shall reach its final deci-
sion within 60 days of such sex offender’s petition for review.

948
949
950

951
952
953

954
955

956
957 Section 178N. Information contained in the sex offender reg-

istry shall not be used to commit a crime against a sex offender or
to engage in illegal discrimination or harassment of an offender.
Any person who uses information disclosed pursuant to the provi-
sions of sections 178 C to 178P, inclusive, for such purpose shall
be punished by not more than two and one-half years in a house of

958
959
960
961
962
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963 correction or by a fine of not more than $l,OOO or by both such
964 fine and imprisonment

Section 1780. Police officials and other public employees acting
in good faith shall not be liable in a civil or criminal proceeding for
any dissemination of sex offender registry information or for any act
or omission pursuant to the provisions of section 178 C to I7BP,
inclusive.

965
966
967
968
969

Section 178P. Whenever a police officer has probable cause to
believe that a sex offender has failed to comply with the registra-
tion requirements of sections 178 C to 178P, inclusive, such officer
shall have the right to arrest such sex offender without a warrant
and to keep such sex offender in custody.

970
971
972
973
974

SECTION 2. Section lof chapter 123 A of the General Laws,
as so appearing, is hereby amended by inserting before the defini-
tion of “Community access board” the following definition: —

i

i

“Agency with jurisdiction”, the agency with the authority to
direct the release of a person presently incarcerated, confined, or
committed to the department of youth services including, but not
limited to a sheriff, keeper, master or superintendent of a jail, house
of correction or prison, the director of a custodial facility in the
department of youth services, the parole board and, where a person
has been found incompetent to stand trial, a district attorney.

4
5

6

8
9

10

SECTION 3. Said section lof said chapter 123A, as so appear-
ing, is hereby further amended by inserting after the definition of
“Community access program” the following two definitions;—3

“Mental abnormality”, a congenital or acquired condition of a
person that affects the emotional or volitional capacity of the
person in a manner that predisposes that person to the commission
of criminal sexual acts to a degree that makes the person a menace
to the health and safety of other persons.

4
5

6

8

“Personality disorder”, a congenital or acquired physical or
mental condition that results in a general lack of power to control
sexual impulses.

9

10
11

SECTION 4. Said section lof said chapter 123 A, as so
appearing, is hereby further amended by inserting after the word
“twenty-four”, in line 34, the following words:— assault on a

o

3
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4 child with intent to commit rape under the provisions of sec-
-5 tion 248 of chapter 265; drugging persons for sexual intercourse
6 under the provisions of section 3of chapter 272;.

1 SECTION 5. Said section 1 of said chapter 123A, as so
2 appearing, is hereby further amended by striking out the definition
3 of “Sexually dangerous person” and inserting in place thereof the
4 following definition:—
5 "Sexually dangerous person”, any person (i) whose misconduct
6 in sexual matters indicates a general lack of power to control his
7 sexual impulses, as evidenced by repetitive or compulsive sexual
8 misconduct by either violence against any victim, or aggression
9 against any victim under the age of 16 years, and who, as a result,

10 is likely to attack or otherwise inflict injury on such victims
11 because of such uncontrolled or uncontrollable desires or (ii) who
12 has been convicted of or adjudicated delinquent by reason of a
13 sexual offense and suffers from a mental abnormality or person-
-14 ality disorder which makes the person likely to engage in sexual
15 offenses if not confined to a secure facility or charged with a
16 sexual offense and for whom a determination has been made by at
17 least one qualified examiner that such person suffers from a
18 mental abnormality or personality disorder which makes such
19 person likely to engage in sexual offenses if not confined to a
20 secure facility.

1 SECTION 6. Said chapter 123 A is hereby further amended by
2 adding the following four sections:—
3 Section 12. (a) Any agency with jurisdiction of a person who
4 has been convicted or adjudicated delinquent of a sexual offense
5 as defined in section I, shall notify in writing the district attorney
6 of the county where the offense occurred and the attorney general
7 six months prior to the release of such person, except that in the
8 case of a person who is returned to prison for no more than six
9 months as a result of a revocation of parole or who is committed

10 for no more than six months, such notice shall be given as soon as
11 practicable following such person’s admission to prison.

(b) When the district attorney or the attorney general deter-
-13 mines that the prisoner or youth in the custody of the department
14 of youth services is likely to be a sexually dangerous person, as



[JuneHOUSE No. 438728

15 defined in section 1, the district attorney or the attorney general at
16 the request of the district attorney, may file a petition alleging that
17 the prisoner or youth is a sexually dangerous person and stating
18 sufficient facts to support such allegation in the superior court
19 where the prisoner or youth is committed or in the superior court
20 of the county where the sexual offense occurred.
21 (c) Upon the filing of a petition under this section, the court in
22 which the petition was filed shall determine whether probable
23 cause exists to believe that the person named in the petition is a
24 sexually dangerous person. Such person shall be provided with
25 notice of, and an opportunity to appear in person at, a hearing to
26 contest probable cause.
27 (d) At the probable cause hearing, the person named in the
28 petition shall have the following rights:
29 (i) to be represented by counsel;
30 (ii) to present evidence on such person’s behalf:
31 (iii) to cross-examine witnesses who testify against such
32 person; and
33 (iv) to view and copy all petitions and reports in the court file,
34 Section 13. (a) If the court is satisfied that probable cause exists
35 to believe that the person named in the petition is a sexually dan-
-36 gerous person, the prisoner or youth shall be committed to the
37 treatment center for a period not exceeding 60 days for the pur-
-38 pose of examination and diagnosis under the supervision of two
39 qualified examiners who shall, within said period, file with the
40 court a written report of the examination and diagnosis and their
41 recommendation of the disposition of the person named in the
42 petition.
43 (b) The court shall supply to the qualified examiners copies of
44 any juvenile and adult court records which records shall contain,
45 if available, a history of previous juvenile and adult offenses, pre-
-46 vious psychiatric and psychological examination and such other
47 information as may be pertinent or helpful to the examiners in
48 making the diagnosis and recommendation. The district attorney
49 or the attorney general shall provide a narrative or police reports
50 for each sexual offense conviction or adjudication, as well as any
51 psychiatric, psychological, medical or social worker records in his
52 possession. The agency of jurisdiction over the person named in
53 the petition shall provide such examiners with copies of any inci-
-54 dent reports arising out of the person’s incarceration or custody.



HOUSE No. 43871999] 29

55 (c) The person named in the petition shall be entitled to
56 counsel and, if indigent, the court shall appoint an attorney. All
57 written documentation submitted to the two qualified examiners
58 shall also be provided to counsel for the person named in the peti-
-59 tion and to the district attorney and attorney general.
60 (d) Any person subject to an examination pursuant to the pro-
-61 visions of this section may retain a psychologist or psychiatrist
62 who meets the requirements of a “qualified examiner” to perform
63 an examination on his behalf. If the person named in the petition
64 is indigent, the court shall provide for a “qualified examiner”.
65 Section 14. (a) The district attorney or the attorney general at
66 the request of the district attorney may petition the court for a trial
67 by jury. Such petition shall be made within 14 days of the filing of
68 the report of the two qualified examiners. If such petition is timely
69 filed within the allowed time, the court shall notify the person
70 named in the petition and his attorney, the district attorney and the
71 attorney general that a trial by jury will be held within 60 days to
72 determine whether such person is a sexually dangerous person.
73 The trial may be continued upon motion of either party for good
74 cause shown, or by the court on its own motion if the interests of

5 justice so require, unless the person named in the petition will be
6 substantially prejudiced thereby. The person named in the petition
7 shall be confined to a secure facility for the duration of the trial.

78 (b) The person named in the
79 assistance of counsel, and shall be
80 if he is indigent in accordance
81 In addition, the person named in
82 professional persons to perform

petition shall be entitled to the
entitled to have counsel appointed
with section 2 of chapter 21 ID.
the petition may retain experts or
an examination on the offender’s

83 behalf. Such experts or professional persons shall be permitted to
84 have reasonable access to such person for the purpose of such
85 examination, as well as to all relevant medical and psychological
86 records and reports. If the offender is indigent under said section 2
87 of said chapter 21 ID, the court shall, upon such person’s request,
88 determine whether the expert or professional services are neces-
-89 sary and shall determine reasonable compensation for such serv-
-90 ices. If the court so determines, the court shall assist the person
91 named in the petition in obtaining an expert or professional person
92 to perform an examination and participate in the trial on such per-
-93 son s behalf. The court shall approve payment for such services
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94 upon the filing of a certified claim for compensation supported by
95 a written statement specifying the time expended, services ren-
-96 dered, expenses incurred, and compensation received in the same
97 case or for the same services from any other source. The court
98 shall inform the person named in the petition of his rights under
99 this section before the trial commences. The person named in the

100 petition shall be entitled to have process issued from the court to
101 compel the attendance of witnesses on his behalf. If such person
102 intends to rely upon the testimony or report of his qualified exam-
-103 iner, the report must be filed with the court and a copy provided to
104 the district attorney and attorney general no later than ten days
105 prior to the scheduled trial.
106 (c) Juvenile and adult court probation records, psychiatric and
107 psychological records and reports, including the report of any
108 “qualified examiner” filed under this chapter, police reports
109 relating to the person’s prior sexual offenses of the person named
110 in the petition, incident reports arising out of such person’s incar-
II I ceration or custody, oral or written statements prepared and
112 offered by the victims of the offender who is the subject of such
113 petition and any other evidence tending to show that such person
114 is or is not a sexually dangerous person shall be admissible at the
115 trial; provided, however, that such written information has been
116 provided to opposing counsel.
117 (d) If after the trial, the jury finds unanimously beyond a rea-
-118 sonable doubt that the person named in the petition is a sexually
119 dangerous person, such person shall be committed to the treatment
120 center for an indeterminate period of a minimum of one day and a
121 maximum of such person’s natural life, until discharged pursuant
122 to the provisions of section 9. The order of commitment which
123 shall be forwarded to the treatment center and to the appropriate
124 institution, shall become effective on the date of parole or in all
125 other cases including persons sentenced to community parole
126 supervision for life pursuant to section 133 C of chapter 127, on
127 the date of discharge from jail, the house of correction, prison or
128 facility of the department of youth services.
129 (e) If the person named in the petition is scheduled to be
130 released from jail, house of correction, prison or a facility of the
131 department of youth services at any time prior to the decision of
132 the jury, the court may temporarily commit such person to the
133 treatment center pending disposition of the petition.
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Section 15. If an offender has been found incompetent to stand
trial and his commitment is sought and probable cause has been
determined to exist, the court, without a jury, shall hear evidence
and determine whether the offender did commit the act or acts
charged before conducting the trial. The hearing on the issue of
competence shall comply with all procedures specified in section 5,
except with respect to trial by jury. The rules of evidence applic-
able in criminal cases shall apply and all rights available to crim-
inal defendants at criminal trials, other than the right not to be
tried while incompetent, shall apply. After hearing evidence the
court shall make specific findings relative to whether the offender
did commit the act or acts charged; the extent to which the cause
of the offender’s incompetence to stand trial affected the outcome
of the hearing, including its effect on the offender’s ability to con-
sult with and assist counsel and to testify on his own behalf; the
extent to which the evidence could be reconstructed without the
assistance of the offender; and the strength of the prosecution’s
case. If the court finds, beyond a reasonable doubt, that the

134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152 offender did commit the act or acts charged, the court shall enter a

final order, subject to appeal by the person named in the petition
and the court may proceed to consider whether the offender is a
sexually violent person according to the procedures set forth in
the previous sections 12 to 14, inclusive. Any determination made
under this section shall not be admissible in any subsequent crim-
inal proceeding.

153
154
155
156
157
158

SECTION 7. Chapter 127 of the General Laws is hereby
amended by inserting after section 133C, inserted by section 2 of
chapter 217 of the acts of 1997, the following section: —

1

3

Section 133D. (a) A person upon whom a sentence of commu-
nity parole supervision for life has been imposed under the provi-
sions of section 45 of chapter 265, shall be subject to the
jurisdiction of the parole board for the term of such sentence.

4
5

6

8 Except as otherwise provided in this section, a person serving
such sentence of community parole supervision for life shall be
subject to the provisions of law governing parole as if such person
were a parolee. The parole board shall impose terms and condi-
tions for such sentence within 30 days prior to the commencement
of community parole supervision. Such terms and conditions may
be revised, altered and amended by the parole board at any time.

9

10
11
12
13
14
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15 A person under community parole supervision for life shall be
16 under the jurisdiction, supervision and control of the parole board
17 in the same manner as a person under parole supervision. The
18 board is authorized to establish such conditions of community

19 parole supervision for life, on an individual basis, as may be nec-
-20 essary to ensure public safety. Such conditions may include pro-
-21 tecting the public from such person committing a sex offense or
22 kidnapping as well as promoting the rehabilitation of such person.
23 Such conditions shall include sex offender treatment with a recog-

24 nized treatment provider in the field for as long as the board
25 deems necessary, and compliance with the requirements of sec-
-51 tions 178 C to 1780, inclusive, of chapter 6.
52 The board is authorized to impose and enforce a supervision
53 and rehabilitation fee upon a person on community parole super-
-54 vision. To the extent possible, without reducing parolees' income
55 to such an extent that the potential for successful community rein-
-56 tegration is diminished, the board shall set such fee in an amount
57 that will substantially defray the cost of the community parole
58 supervision program.
59 The board shall also establish a fee waiver procedure for hard-
-60 ship cases and indigency.
61 (b)(1) Notwithstanding the board’s authority to issue a certifi-
-62 cate of termination of sentence under section 130A, after a person
63 sentenced to community parole supervision has been on such
64 supervision for a period of 15 years, such person may petition the
65 board for termination of community parole supervision. Such ter-
-66 mination may only occur by a majority vote of all the members.
67 Upon receiving such a petition, the board shall, within 60 days,
68 conduct a hearing before the full membership. At least 30 days
69 prior to a hearing on the petition, the board shall cause a criminal
70 history check to be conducted and notify in writing the victims of
71 the crime for which the sentence was imposed, the attorney
72 general, the district attorney in whose district the sentence was
73 imposed, the chief of police or head of the organized police
74 department of the municipality in which the crime was committed,
75 and the chief of police or head of the organized police department
76 of the municipality in which the parolee resides, of the person’s
77 petition for release from supervision. Such officials and victim
78 shall be provided the opportunity to respond to such petition. Such
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79 officials and victim may appear in person or be represented or
80 make written recommendations to the board, but failure of any or
81 all of such officials to appear or make recommendations shall not
82 delay the termination procedure.
83 If a victim is deceased at the time the hearing on termination of
84 said sentence is scheduled, the deceased victim may be repre-
-85 sented by his relatives in the following order: mother, father,
86 spouse, child, grandchild, brother or sister, niece or nephew.
87 (2) Prior to the hearing, the petitioner shall be examined, per-
-88 sonally interviewed and evaluated by a psychiatrist or licensed
89 psychologist, who is an expert in the field of sex offender treat-
-90 ment and approved by the board. Said psychiatrist or psychologist
91 shall file with the board written reports of their examinations and
92 diagnoses, and their recommendation for the disposition of such
93 petitioner. The petitioner’s treatment while on community parole
94 supervision shall be examined and considered by such psychiatrist
95 or psychologist in such recommendation. Such reports shall be
96 admissible in a hearing conducted pursuant to this section. If such
97 petitioner refuses to be personally interviewed by such psychia-
-98 trist or psychologist, without good cause, such petitioner shall be
99 deemed to have waived his right to a hearing on the petition and
100 the petition shall be dismissed by the board. The cost of such
101 examination and evaluation shall be the responsibility of the peti-
-102 lioner; provided, however, that the board shall establish proce-
-103 dures for cases of hardship or indigency.
104 (3) At the hearing, the board shall call such witnesses as it
105 deems necessary, including the examining psychiatrist or psychol-
-106 ogist, the appropriate district attorney, the attorney general, the
107 police chief or the victims of the crime or his family members, as
108 the board deems necessary. The petitioner may offer such wit-
-109 nesses and other proof at the hearing as is relevant to the petition.
110 (4) The board shall terminate community parole supervision
111 for life if the petitioner demonstrates, by clear and convincing evi-

-112 dence, that he has not committed a sex offense or a kidnapping
113 since his conviction that he is not likely to pose a threat to the
1 14 safety of others and that the public interest is not served by further
115 community parole supervision.

(5) 11 a petition for release from supervision is denied by the
1 17 board, such person may not file another such petition for a period
118 of three years.
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19 (c) An individual who violates a condition of community parole
20 supervision shall be subject to the provisions of section 149; pro-
-21 vided, however, that if the parolee has served the entire period of
22 confinement under his original sentence, then the original term of
23 imprisonment shall, upon a first violation, be increased to impris-
-24 onment in a house of correction for 30 days, if such violation does
25 not otherwise constitute a criminal offense, and upon a second
26 violation, said original term of imprisonment shall be increased to
27 180 days in the house of correction if such violation does not oth-
-28 erwise constitute a criminal offense, and upon a third or subse-
-29 quent violation, said original term of imprisonment shall be
30 increased to one year in the house of correction, if such violation
31 does not otherwise constitute a criminal offense; and provided,
32 further, that if such violation otherwise constitutes a criminal
33 offense, then said increased term of imprisonment shall be served
34 on and after any sentence received for commission of the new

35 offense

1 SECTION 8. Chapter 21 ID of the General Laws is hereby
2 amended by adding the following section:—
3 Section 16. Such committee shall establish, supervise and
4 maintain a system for the appointment of counsel for the provision
5 of legal services for indigents, subject to the sex offender registry
6 classification system and appeals arising therefrom pursuant to
7 sections 178 C to 178P, inclusive, of chapter 6.

1 SECTION 9. The first paragraph of section 26 of chapter 265
2 of the General Laws, as appearing in the 1996 Official Edition, is
3 hereby amended by striking out the second sentence.

1 SECTION 10. Said section 26 of said chapter 265, as amended by
2 section 63 of chapter 180 of the acts of 1998, is hereby further
3 amended by adding the following paragraph:—
4 Whoever, without lawful authority, forcibly or secretly confines
5 or imprisons a child under the age of 16 within the commonwealth
6 against his will or forcibly carries or sends such person out of the
7 commonwealth or forcibly seizes and confines or inveigles or kid-
-8 naps a child under the age of 16 with the intent either to cause him
9 to be secretly confined or imprisoned in the commonwealth
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10 against his will or to cause him to be sent out of the common-
-11 wealth against his will or in any way held to service against his
12 will, shall be punished by imprisonment in the state prison for not
13 more than 15 years. The provisions of the preceding sentence
14 shall not apply to the parent of a child under 16 years of age who
15 takes custody of such child.

1 SECTION 11. Said chapter 265 is hereby further amended by
2 adding the following section: —
3 Section 45. Any person who commits indecent assault and bat-
-4 tery on a child under 14 under the provisions of section 138, inde-
-5 cent assault and battery on a mentally retarded person under the
6 provisions of the first paragraph of section 13F, or indecent
7 assault and battery on a person who has obtained the age of 14
8 under the provisions of section 13H may, in addition to the term
9 of imprisonment authorized by such statute, be punished by a term

10 of community parole supervision for life to be served under the
11 jurisdiction of the parole board, as set forth section 133 C of
12 chapter 127. Any person who commits rape under the provisions
13 of section 22, rape of a child under 16 with force under the provi-
-14 sions of section 22A, rape and abuse of a child under the provi-
-15 sions of section 23, assault with intent to commit rape under the
16 provisions of section 24, assault of a child under 16 with intent to
17 commit rape under the provisions of section 248, kidnapping a
18 child under the age of 16 under the provisions of section 26, drug-
-19 ging persons for sexual intercourse under the provisions of sec-
-20 tion 3 of chapter 272, unnatural and lascivious acts with a child
21 under 16 under the provisions of section 35A of said chapter 272,
22 or commits an attempt to violate any such section, pursuant to
23 section 6 of chapter 274, shall, except as provided for in sec-
-24 tion 18 of chapter 275, receive a sentence of community parole
25 supervision for life, to be served under the jurisdiction of the
26 parole board, as set forth in section 133 C of chapter 127 and in
27 addition to the term of imprisonment authorized by such statute.
28 Any person convicted of violating section 138, 1 3F, I3H, 22,
29 22A, 23, 24, 248 or 26 of this chapter or attempt to violate any of
30 these sections, pursuant to section 6 of chapter 274, after one or
31 more prior convictions of indecent assault and battery, rape,
32 assault with intent to commit rape, unnatural and lascivious acts.
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33 drugging for sex, kidnap, or of any offense which is the same as
34 or necessarily includes the same elements of said offense shall, in
35 addition to the term of imprisonment authorized by such statute,
36 be punished by a term of community parole supervision for life, to
37 be served under the jurisdiction of the parole board, as set forth in
38 said section 133 C of said chapter 127. The sentence of community
39 parole supervision for life shall commence immediately upon the
40 expiration of the term of imprisonment imposed upon such person
41 by the court or upon such person’s release from probation supervi-
-42 sion or upon discharge from commitment to the treatment center
43 pursuant to section 9of chapter 123 A whichever first occurs.

1 SECTION 12. Chapter 275 of the General Laws is hereby
2 amended by adding the following section:
3 Section 18. Whenever a person is convicted of a first offense
4 under section 138, 13F, or 13H of chapter 265, or for a first offense
5 for the attempt of any of the aforementioned crimes under the pro-
-6 visions of section 6 of chapter 274, the district attorney, upon
7 motion to the court, may request a hearing after conviction and
8 before sentencing, to determine whether or not such person shall be
9 committed, in addition to any term of imprisonment or probation

10 authorized by said sections, to community parole supervision for
11 life, to be served under the jurisdiction of the parole board as set
12 forth in section 133 C of chapter 127. Whenever a person is con-
-13 victed of a first offense under section 22, 22A, 23. 24, 248 or 26 of
14 said chapter 265, section 3 or 35A of chapter 272, or for a first
15 offense for the attempt of any of the aforementioned crimes under
16 the provisions of said section 6of said chapter 274, the elements of
17 which are mitigated by certain circumstances, the defendant, upon
18 motion to the court, may request a hearing after conviction and
19 before sentencing to determine whether or not such person shall
20 receive, in addition to a term of imprisonment or probation autho-
-21 rized by such sections, community parole supervision for life, to be
22 served under the jurisdiction of the parole board as set forth in said
23 section 133 C of said chapter 127.
24 At such hearing, the defendant shall have the right to be repre-
-25 sented by counsel, and, if financially unable to retain adequate
26 representation, to have counsel appointed. The defendant shall be
27 afforded an opportunity to testify, to present witnesses, to cross-
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28 examine witnesses who appear at the hearing, and to present
29 information. The rules concerning admissibility of evidence in
30 criminal trials shall not apply to the presentation and considera-
-31 tion of information at the hearing. A finding by the court that such
32 person shall be committed to community parole supervision for
33 life shall be supported by clear and convincing evidence.
34 In making his determination the judge shall, on the basis of any
35 information which he can reasonably obtain, consider any miti-
-36 gating or aggravating circumstances including, but not limited to,
37 the defendant’s character, propensities, criminal record, the nature
38 and seriousness of the danger posed to any person or the commu-
-39 nity and the nature and circumstances of the offense for which the
40 defendant is convicted. If the judge finds, by clear and convincing
41 evidence, that no reasons for community parole supervision for
42 life to be served under the jurisdiction of the parole board, as set
43 forth in section 133 C of chapter 127, exist, the judge shall not
44 impose community supervision for life on such first offender.
45 Whenever a person is convicted of a first offense under sec-
-46 tion 22, 22A, 23, 24, 248 or 26 of chapter 265, or section 3 or 35A
47 of chapter 272, or for a first attempt of any of the aforementioned
48 crimes under the provisions of section 6 of chapter 274, the district
49 attorney may file a motion with the sentencing judge requesting that
50 the defendant not receive community parole supervision for life, and
51 upon receipt of such motion the sentencing judge shall not impose
52 community parole supervision for life on such first offender.

I SECTION 13. Notwithstanding the provisions of section lof
2 this act, the initial term of appointment for two members of the
3 sex offender registry board shall be two years, the initial term of
4 appointment for two members of the board shall be three years,
5 the initial term of appointment for two members shall be four
6 years. The members presently serving as the sex offender registry
1 board shall serve on the sex offender registry board until the expi-
-8 ration of their respective terms and their reappointment or the
9 appointment of theirsuccessors.

1 SECTION 14. Notwithstanding the provisions of sections 178K
2 and I7BL of chapter 6 of the General Laws, the board shall adopt3 mles and regulations providing for evidentiary hearings in accor-
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4 dance with said section I7BL prior to conducting any such hear-
-5 ings and shall file copies of such rules and regulations with the
6 committee on criminal justice not later than 60 days after such
7 rules and regulations are adopted. Such rules and regulations shall
8 include, but not be limited to, provision for notice and opportunity
9 to be heard by the offender, provision for appointment of counsel
0 if the offender is found to be indigent as determined by the board

1 using the standards under chapter 21 ID of the General Laws and
2 notification to the offender of his right to seek judicial review pur-
-3 suant to section 14 of chapter 30A of the General Laws if he is
4 aggrieved by a decision of the board.

1 SECTION 15. The sex offender registry board and the chief
2 counsel for the committee for public counsel services shall annu-
-3 ally prepare reports setting out the costs incurred by each such
4 agency as a direct result of the implementation of this act. The
5 report by the board shall include the status of the classification
6 and registration of sex offenders. The annual reports shall be sub-
7 mitted to the clerks of the house of representatives and the senate,
8 who shall forward the same to the house and senate committees on
9 ways and means and to the joint committee on criminal justice on
0 or before January 1, 2000 and every November I thereafter.

1 SECTION 16. There is hereby established a special commis-
-2 sion to consist of three members of the Senate and six members of
3 the House of Representatives to advise the General Court as to the
4 viability of requiring appropriate treatment for defendants charged
5 with a sex offense as a condition of bail.
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