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Accompanying the fourth recommendation of the Department of
the State Treasurer (House, No. 209). Education, Arts and Humani-
ties.

Commontoealtf) of iflassadjusetts

In the Year Two Thousand and One

An Act to benefit higher education savings and investment

PROGRAMS IN THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 The General Laws are hereby amended by inserting after
2 chapter 15C the following new chapter;—

6 Section 1. Purposes.
7 The purposes of this chapter are:
8 (i) to encourage attendance at institutions of higher education
9 and to assist in the financial preparation for the cost thereof,

10 (ii) to encourage residents of this commonwealth and non-resi-
-11 dents to participate in a program that fosters planning and prepa-
-12 ration for attendance at institutions of higher education, both
13 public and independent, and
14 (iii) to supplement the tuition assistance program with benefits
15 that promote savings and investment for most higher education
16 expenses, including tuition as well as room and board, books, sup-
-17 plies and other expenses, for undergraduate and graduate school.
18 Section 2. Definitions.
19 As used in this chapter
20 (a) “Authority” means the Massachusetts Educational
21 Financing Authority, which establishes and maintains qualified

3 CHAPTER 15D.
4 HIGHER EDUCATION SAVINGS AND
5 INVESTMENT PROGRAMS.



HOUSE No. 213 [January

22 state savings programs, including the Massachusetts U. Fund Col-
-23 lege Investing Plan.
24 (b) “Benefits” means the payment by the U. Fund College
25 Investing Plan of higher education expenses on behalf of a benefi-
-26 ciary during the beneficiary’s attendance at an institution of higher
27 education.
28 (c) “Contributions” means amounts deposited by a Participant
29 to the Trust pursuant to a Participation Agreement.
30 (d) “Designated Beneficiary” means any individual originally
31 designated in the Participation Agreement; any individual defined
32 in § 203A(c)(2) of the Internal Revenue Code; any individual
33 receiving a scholarship from an interest in a Trust purchased by a
34 state or local government or an organization described in
35 § 501(c)(3) of the Internal Revenue Code and qualified under
36 § 529 of the Internal Revenue Code; or any other individual
37 enrolled in a Trust who qualifies as a Designated Beneficiary
38 under § 529 of the Internal Revenue Code or under a Participation
39 Agreement.
40 (e) “Eligible Educational Institution” means an institution of
41 higher education qualifying under § 529 of the Internal Revenue
42 Code as an eligible educational institution.
43 (f) “Internal Revenue Code” means the Internal Revenue Code
44 of 1986, as amended, or any subsequent corresponding internal
45 revenue code of the United States, and all rulings, regulations, and
46 court decisions relating thereto.
47 (g) “Nonqualified Withdrawal” means a withdrawal from an
48 individual account other than a Qualified Withdrawal or a with-
-49 drawal following the death or disability of the Designated Benefi-
-50 ciary.
51 (h) “Participant” means the individual, firm, corporation or
52 other entity that enters into a Participation Agreement pursuant to
53 this chapter.
54 (i) “Participation Agreement” means an agreement between the
55 Trust and a Participant providing for the establishment and admin-
-56 istration of one or more accounts within the savings plan fund for
57 the exclusive benefit of the participant and of one or more benefi-
-58 ciaries.
59 (j) “Program earnings” means all interest, dividends, premiums,
60 penalties, fees, profits upon disposition of assets and other rev-
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61 enue actually received by or on behalf of the program with respect
62 to any assets held within the program fund to which that asset may
63 be credited, less all administrative costs of the program and the
64 program fund.
65 (k) “Qualified higher education expenses” means tuition, room
66 and board, fees, books, supplies, and equipment required for the
67 enrollment or attendance of a designated beneficiary at an eligible
68 educational institution, including undergraduate and graduate
69 schools, and any other higher education expenses permitted under
70 § 529 of the Internal Revenue Code and its regulations addressing
71 qualified state tuition programs.
72 (1) “Qualified Withdrawal” means a distribution to or on behalf
73 of a Designated Beneficiary from an individual account for pay-
-74 ment of qualified higher education expenses, but only if the with-
-75 drawal is made in accordance with the requirements of this
76 chapter and § 529 of the Internal Revenue Code.
77 (m) “Savings Plan” means the Massachusetts U. Fund College
78 Investing Plan, or any other state’s qualified state tuition program,
79 providing the program meets the requirements of § 529 of the
80 Internal Revenue Code.
81 (n) “Trust” means the Massachusetts Higher Education Savings
82 Plan Trust, or any other state instrumentality established and
83 maintained as a qualified state tuition program. Trust also
84 includes an instrumentality established or sponsored under the
85 laws of another state, so long as the tuition savings program is
86 established and maintained as a “qualified state tuition program”
87 under § 529 of the Internal Revenue Code. Trust also means any
88 prepaid tuition program established under the Massachusetts
89 General Laws.
90 (o) “Trustee” means the Executive Director of the Massachu-
-91 setts Educational Financing Authority. “Trustee” also includes
92 any individual or entity designated as a Trustee and acting in a
93 fiduciary capacity to a trust established as a qualified state tuition
94 program under the laws of another state.
95 Section 3. The Massachusetts U. Fund College Investing Plan
96 (a) The Massachusetts Education Financing Authority has
97 established the Massachusetts U. Fund College Investing Plan to
98 encourage the investment of funds to be used for higher education
99 expenses at institutions of higher education.
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100 (1) The Authority shall provide for the administration and oper-
ation of the Massachusetts U. Fund savings plan, and shall create
and maintain the Trust as the vehicle for establishing the Savings
Plan. The Executive Director shall serve as sole Trustee for the
trust.

101
102
103
104

(2) A Participant shall establish an account with the Trust by
executing a Participation Agreement. The Trustee shall invest the
assets received from Participants for the purpose of funding the
costs of higher education expenses.

105
106
107
108
109 (b) The Trustee, on behalf of the trust, may enter into contracts

with private vendors to obtain administrative, marketing, invest-
ment management and record-keeping services for the Savings
Plan.

no
11l
112

(1) Any such contract shall provide that the assets of the sav-
ings plan be separately maintained from all other funds.

113
114

(2) The Trustee, on behalf of the trust, may enter into contracts
to provide for the investment and reinvestment of trust assets for
the benefit of the savings plan. The Trustee, with the advice of
the Authority, shall establish and publish Investment Management
Guidelines for the trust in conformity with applicable state and
federal law, including § 529 of the Code. The Trustee shall incor-
porate these Guidelines in the terms of any contract for investment
management services.

115
116
117
118
119
120
121
122
123 (3) Actions taken or indicated as to be taken by the “Trustee”

shall include actions by a private vendor, in accordance with the
terms of such contracts and this chapter.

124
125
126 (c) On or before October 31st each year, the Trustee or his

designee shall make an annual report on the operations of the trust
to the Treasurer of the Commonwealth and to the Joint Committee
on Taxation of the General Court. The report shall be in the form
of an audited financial statement, including the receipts, disburse-
ments, assets, investments, liabilities and administrative cost of
the trust for the prior fiscal year. The Authority shall make the
report available upon request to any participant or designated ben-
eficiary.

127
128
129
130
131
132
133
134

Section 4. The Savings Plan Trust Fund135
(a) The following sources of money shall be paid into the trust
(1) All money appropriated for inclusion in the U. Fund Plan;

136

(2) All interest, dividends or other pecuniary gains from invest-
ment of money in the program fund;

138
139
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140 (3) All money received pursuant to participation agreements;
141 (4) Any grants, gifts and other money from the state and from

any unit of federal, state or local government or from any person,
firm, partnership or corporation for deposit to the U. Fund.

142
143

(5) Any other money available to the authority and directed by
the authority to be paid into the U. Fund.

144
145

(b) Money in the trust may be applied to carry out any power of
the Trustee or the Authority under or in connection with this
chapter. Assets of the trust must at all times be preserved,
invested and expended only for the purposes of the savings plan
and must be held for the benefit of the participants and beneficia-
ries.

146
147
148
149
150
151
152 Section 5. Powers of the Authority.
153 (a) The Authority, in addition to all the powers set forth in

Chapter 15C, may:154
(1) Make and enter into contracts necessary for the administra-

tion of the savings plan, including, without limitation, agreements
with any financial institution or institution of higher education or
with the state or any federal or state agency or other entity;

155
156
157
158

(2) The Authority may carry out studies and projections to
advise participants regarding present and future estimated higher
education expenses and levels of financial participation in the pro-
gram required to enable participants to achieve their educational
funding objectives.

159
160
161
162
163
164 (3) The Authority may procure insurance against any loss in

connection with the property or assets or activities of the plan.165
(4) The Authority may fund all costs and expenses incurred in

connection with the exercise of its powers under this chapter as
administrative costs of the savings plan and fund. The Authority
shall make reasonable efforts to minimize the administrative costs
and expenses of the program.

166
167
168
169
170
171 (5) The authority may establish rules for the implementation of

the savings plan established in this chapter, including but not lim-
ited to rules establishing fees and penalties and rules necessary to
ensure treatment as a qualified state tuition program.

172
173
174

Section 6. Participation Agreements175
(a) A participation agreement may require or permit a partici-

pant to invest a specific amount of money in the program fund for
a specific period of time for the benefit of a specific beneficiary.

176
177
178
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(b) A participation agreement may permit a participant to make
one or more lump sum or periodic deposits to an account for the
benefit of a specific beneficiary.

179
180
181
182 (c) A participation agreement must designate the name and date

of birth of the beneficiary.183
(d) A beneficiary may be changed as permitted by the participa-

tion agreement and by any rule or regulation of the Authority, pro-
vided that the substitute beneficiary is eligible to be a designated
beneficiary under § 529 of the Code.

184
185
186
187

(e) A participation agreement may be freely amended
throughout its term to enable a participant to increase or decrease
the level of participation, change the designated beneficiary and
carry out similar matters.

188
189
190
191

(f) A participation agreement shall provide that the agreement
may be canceled upon the terms and conditions of the agreement
and upon payment of the fees, expenses and penalties set forth in
rules adopted by the Authority.

192
193
194
195
196 (g) A participation agreement shall require that the Trustee or

his designee maintain each participant's account separately, sub-
ject to commingling for investment purposes. The Trustee or his
designee shall report the status of each account to the participant
on a periodic basis, as determined by the rule or regulation of the
authority.

197
198
199
200
201

(h) A participation agreement, the offering of a participation
agreement, and solicitations for participation agreements are
exempt from state securities law and regulation. The authority
may obtain written advice of legal counsel or written advice from
a state or federal authority that the offering is not subject to fed-
eral securities laws but is in compliance with those laws and is not
in violation of other applicable laws.

202
203
204
205
206
207
208
209 (i) A participation agreement shall clearly state all rights and

obligations of the Participant, the Beneficiary, the Trustee and any
Service Providers designated as such by a contract with the Trust.

210
211

(j) Nothing in this chapter or in the participation agreement
shall constitute or be deemed to constitute an agreement, pledge,
promise, or guarantee of admission or continued enrollment of
any designated beneficiary or any other person to or in any eli-
gible educational institution in the state or any other institution of
higher education. Each participation agreement shall clearly state

212
213
214
215
216
217
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that participation in the program and trust does not guarantee
admission or continued enrollment in or graduation from any eli-
gible educational institution.

218
219
220

(k) Each participation agreement shall clearly state that partici-
pation in the program and the trust does not guarantee that suffi-
cient funds will be available to cover the complete costs of tuition,
fees, room and board, etc., for any designated beneficiary at any
eligible educational institution.

221
222

223
224
225

Section 7. Payroll Deduction Allowed.226
The commonwealth, a county, a municipality, a political subdi-

vision or a Trust may agree with any employee, by contract or col-
lective bargaining agreement, to remit payments for deposit into
the Trust through payroll deductions. Such payments into the
Trust shall be treated as all other deposits to the Trust.

227
228
229
230
231

Section 8. The Investment Parameters.232
(a) The Trustee shall invest or cause to be invested the amounts

on deposit in the Trust in investment vehicles in a manner reason-
able and appropriate to achieve the objectives of the trust. The
Trustee shall exercise the discretion and care of a prudent person
in similar circumstances with similar objectives, notwithstanding
any provision in law regarding investment limitations to the con-
trary.

233
234
235
236
237
238
239

(b) A participant or designated beneficiary may not direct the
investment of any amount on deposit in the savings plan fund,
except to the extent allowed pursuant to § 529 of the Code.

240
241
242

(c) The Trustee, or the service provider under an investment
management contract with the Trustee, shall give due considera-
tion to rate of return, risk, term or maturity, diversification of total
portfolio within the trust, liquidity, projected disbursements and
expenditures and expected payments, deposits, contributions and
gifts to be received. The Trustee shall establish and periodically
review Investment Management Guidelines for the trust and incor-
porate those guidelines in the terms of any contract with a private
vendor for investment management services.

243
244
245
246
247
248
249
250
251

Section 9. Qualified and Non-Qualified Withdrawals252
(a) The Trustee shall authorize all distributions and the amount

of all distributions.
253
254

(b) Participants shall submit a Distribution Notice to the
Trustee before the Trustee makes or authorizes any distribution

255
256
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257 from any account. Such distribution notice shall indicate the
name and address of the designated beneficiary, the amount of the
proposed distribution, the nature of the purpose for the distribu-
tion, and such other information as the trustee shall require. A
distribution notice may propose a distribution of some or all of the
funds in the account.

258
259
260
261
262
263 (c) Upon receipt of notification, the Trustee shall determine

whether the proposed distribution is a qualifying or a non-quali-
fying distribution. The Trustee shall notify the participant within
60 days of the date the Trustee makes its determination.

264
265
266
267 (d) The Trustee shall authorize that penalties shall be assessed

against the account prior to distribution.268
269 (e) A participant requesting a qualifying distribution shall

submit, along with the Distribution Notice, any written evidence
of qualification which may consist of the following:

270
271
272 (1) A bill from an eligible educational institution at which the

designated beneficiary is enrolled;11l
2/5

274 (2) Evidence of payment of qualified higher educational
expenses to an eligible educational institution for the benefit of
the designated beneficiary, including, but not limited to, a can-
celled check;

275
276
277

(3) Evidence of payment of qualified higher educational
expenses to a person other than an eligible educational institution
and evidence that such payment is needed to satisfy requirements
for attending an eligible educational institution, such as room and
board, or for completing a course of study offered by the eligible
educational institution;

278
279
280
28 J
282
283
284 (4) Evidence of the death of the designated beneficiary issued

by a person not related to the participant, such as a death certifi-
cate;

285
286

(5) Evidence of the disability of the designated beneficiary
issued by a person not related to the participant, including, but not
limited to, a letter from a physician who has examined the desig-
nated beneficiary; or

287
288
289
290

(6) Such other evidence as the trustee shall deem sufficient to
justify a determination that the distribution is a qualified with-
drawal within the meaning of § 529 of the Code.

291
292
293

(f) If the trustee determines that the proposed distribution is a
non-qualifying distribution, then the Trustee shall assess a penalty

294
295
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296 equal to at least the minimum penalty required to comply with
Section 529 of the Internal Revenue Code. The trustee shall
apportion distributions between return of principal and income in
accordance with the provisions of § 529 of the Code.

297
298
299

(g) The trust documents shall require the trustee to assess and
charge a penalty with respect to any distribution from an account
that is not supported by evidence of qualification. The penalty
shall be equal to at least the minimum penalty required to comply
with Section 529 of the Internal Revenue Code. Any penalty
assessed against an account pursuant to this provision shall be
charged against the account prior to distribution and paid to the
Trustee.

300
301
302
303
304
305

306
307

(h) Upon assessment of a penalty with respect to a non-quali-
fying distribution, the trustee shall provide notice of such assess-
ment to the participant. Such notice shall inform the participant
that the participant may provide evidence of qualification with
respect to the non-qualifying distribution. The trustee shall credit
the account with the amount of the previously assessed penalty if
the participant provides evidence of qualification to the trustee
prior the 60th day following the date of the notice of assessment
sent to the participant with respect to such distribution.

308
309
310
311
312
31
314
315
316
317 Section 10. Termination of an Account.
318 (a) Investments in accounts by any participant hall be volun-

tary. The participant may terminate an account at any time in
accordance with the provisions of the uust documents and subject
to the rules of this chapter.

319
320
321
322 (b) The Authority may by rule establish fees and penalties

applicable to early termination, overfunding of accounts or failure
to use the program fund for an eligible purpose. The Trustee shall
assess fees and penalties against the income earned on the prin-
cipal investments in the account, but in no circumstance shall the
penalty be less than the minimum penalty required to comply with
Section 529 of the Internal Revenue Code.

323
324
325
326
327
328

(c) Notwithstanding any other provision of these rules, the
trustee may terminate an account if he or she determines that the
participant or the designated beneficiary has provided materially
false or misleading information to the trust or an eligible educa-
tional institution. Upon such a finding and a termination, the
trustee shall assess a penalty of at least 10 percent with respect to

329
330
331
"no33

iii

334
the earnings held in the account, in addition to any other state or
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federal penalties and fees that may apply. Any penalty assessed
against an account pursuant to this provision shall be charged
against the account and paid to the trustee pursuant to the declara-
tion of trust. The trustee shall pay the balance of funds remaining
after such penalty assessment to the participant.

336
337
338
339
340
341 (d) No penalty or administration fee shall be levied or assessed

upon a termination of a participation agreement due to the death
of the beneficiary, the permanent disability or mental incapacity of
the beneficiary, or the receipt by the beneficiary of a scholarship
or educational funding resulting in an excess of funds in the
account not needed to pay higher education expenses.

342
343
344
345
346

Section 11. Ownership of an Account347
The participant retains ownership of all contributions and all

program earnings credited to a participant's account under a par-
ticipation agreement up to the date of utilization for payment of
higher education expenses of the beneficiary or of any other dis-
tribution to the beneficiary.

348
349
350
351
352

Section 12. Savings Protections for Beneficiaries.353
(a) The right or interest of any Participant or Designated Bene-

ficiary in a qualified state tuition program in accordance with
§ 529 of the Code or of any other Trust, shall be exempt from the
operation of any law relating to insolvency and shall not be
attached or taken on execution or other process to satisfy any debt
or liability of such person.

354
355
356
357
358
359

(b) The exemption in this section shall not apply;360
(1) to the right or interest of any Participant in a Trust account

in which the same person is the Participant and the Designated
Beneficiary,

361
362
363

(2) to the right or interest of any Participant in a Trust Account
established for a Designated Beneficiary who is not a “member of
the family’’ of the contributor to such a Trust account within the
meaning of § 529 of the Code,

364
365
366
367
368 (3) to the right or interest of any person in an account in which

the Designated Beneficiary’s age was, at the time such account
was established, over 25,

369
370

(4) in divorce proceedings, separate maintenance proceedings
or child support proceedings, to sums deposited into any such pro-
gram within one year of, or subsequent to, the initiation of such
proceeding,

371
372
373
374
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375 (5) in bankruptcy proceedings and with respect to judgments in
other actions, to sums deposited into any such program in a trans-
action determined to be a fraudulent transfer under § 5(a)(1) of
chapter 109A, and

376
377
378

(6) in the event of the conviction of such a person of a crime, to
the victim of such crime.

379
380

(c) Notwithstanding this section, an amount credited to the par-
ticipant's account may not be included in the gross estate of the
participant for purposes of state tax law, except to the extent that
the amount may be includable in any gross estate for purposes of
federal tax law.

381
382
383
384
385

Section 13. No Effect on Jurisdiction386
A person shall not be deemed a resident of the state or be

deemed as present in the state for jurisdictional purposes solely by
reason of being a beneficiary or a participant in an account.

387
388
389
390 Section 14. Prohibition against Pledging Accounts as Security.

A person shall not pledge any interest in an account as security
for a loan or other debt.

391
392

Section 15. Abandoned Accounts.393
394 Abandoned accounts shall be subject to the provisions of

chapter 200A.395
Section 16. No Financial Aid Reduction.396

397 The value of state savings and prepaid tuition programs shall
not be used in calculating potential asset contributions for deter-
mining eligibility and need for student loan programs, student
grant programs, or other student aid programs administered by
any agency of the commonwealth, at Eligible Educational Institu-
tions, except as otherwise may be provided by federal law.

398
399
400
401
402
403
404 All records of the trust identifying participants or designated

beneficiaries, or amounts deposited, held or withdrawn with
respect to individual accounts shall be confidential financial infor-
mation, Notwithstanding this section, the authority may provide
information regarding individual participation accounts as
required by federal law and laws of the state of residence of any
participant or beneficiary.

405
406
407
408
409
410
411

(a) The property of a Trust and the earnings on a Trust shall be
exempt from all taxation by the commonwealth and its political
subdivisions.

412
,413
414

Section 17. Confidentiality

Section 18. Taxation
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(b) A Participant shall be entitled to a maximum credit against
personal income tax liability under Section 6 of Chapter 62 of
$250, for an aggregate contribution of $5,000 made to a Trust for
a Designated Beneficiary within the taxable year. A Participant
making contributions in excess of $5,000 in any taxable year shall
only be entitled to the maximum tax credit of $250.

415
416
417
418
419
420
421 (c) A Participant shall be entitled to a $2OO credit against per-

sonal income tax under Section 6 of Chapter 62, for an aggregate
contribution in an amount between $4,999 - $4,000 made to a
Trust for a Designated Beneficiary within the taxable year.

422
423
424
425 (d) A Participant shall be entitled to a $l5O credit against per-

sonal income tax under Section 6 of Chapter 62, for an aggregate
contribution in an amount between $3,999 - $3,000 made to a
Trust for a Designated Beneficiary within the taxable year.

426
427
428
429 (e) A Participant shall be entitled to a $lOO credit against per-

sonal income tax under Section 6 of Chapter 62, for an aggregate
contribution in an amount between $2,999 - $2,000 made to a
Trust for a Designated Beneficiary within the taxable year.

430
431
432
433 (f) A Participant shall be entitled to a $5O credit against per-

sonal income tax under Section 6 of Chapter 62, for an aggregate
contribution in an amount between $1,999 - $l,OOO to a Trust for a
Designated Beneficiary made within the taxable year. A Partici-
pant shall not be eligible for any tax credit for aggregate contribu-
tions of less than $l,OOO made to a Trust for a Designated
Beneficiary within the taxable year.

434
435
436
437
438
439

(g) If more than one Participant makes aggregate contributions
of at least $5,000 for the same Designated Beneficiary within the
same tax year, the aggregate tax credit for all such Contributors
with respect to their aggregate contributions for the same Desig-
nated Beneficiary within such tax year shall be $250 and shall be
allocated equally among the eligible Participants.

440
441
442
443
444
445

(h) Amounts representing earnings and gains on any Qualified
Withdrawals shall be exempt from all taxation by the common-
wealth and its subdivisions.

446
447
448

(i) Amounts representing the portion of a Nonqualified With-
drawal constituting a return of contributions made within one year
of the withdrawal date shall be included in the gross income of the
Contributor, provided that the maximum amount so included shall

449
450
451
452
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t

not exceed $5,000 in any tax year. A return of contributions shall
be included in the Participant's gross income only if such Partici-
pant obtained a tax credit with respect to such contribution. For
the purposes of this section, contributions to the Participant's
account shall be deemed the contribution amounts withdrawn in
reverse chronological order.

453
454
455
456
457
458

(j) Amounts representing the portion of a Nonqualified with-
drawal constituting an increase in value over the amount
deposited in the program fund by that participant shall be taxable
to the participant in the year distributed.

459
460
461
462

Section 19. No additional rights granted by the plan.463
Participants and beneficiaries do not have access or rights to

any assets of the authority other than plan assets credited to the
account of the participant or beneficiary. An account shall not be
deemed a debt or obligation of the authority or of the state.

464
465
466
467

Section 20. Liberal Construction468
This section shall be liberally construed in order to effectuate469

470 the purposes and intent of this section
It is the intent of the General Court that the savings plan estab-

lished in this chapter is maintained as a “qualified state tuition
471
472

program” under § 529 of the Internal Revenue Code. The
Authority and the Trustee shall take any and all action necessary
to ensure that the trust complies with all applicable requirements
of federal and state laws, rules, and regulations to the extent nec-
essary for the trust to constitute a qualified state tuition program
under the Internal Revenue Code. The terms of the trust docu-
ments shall be construed as consistent with this objective.

473
474
475
476
477
478
479
480

The provisions of this chapter are severable, and if any of its
provisions shall be held unconstitutional by any court of compe-
tent jurisdiction, the decision of such court shall not affect or
impair any of the remaining provisions.

481
482
483
484

Section 22. Effective date485
The effective date of this act shall be January 1, 2002486

Section 21. Severability
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