
HOUSE No. 1042
By Mr. Donnelly of Boston, petition of David T. Donnelly, John F.

Quinn, John A. Locke and Martin J. Walsh for legislation to further
regulate the probate laws of the Commonwealth and for the establish-
ment of a uniform probate code. The Judiciary.

In the Year Two Thousand and One

An Act relative to the uniform probate code.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Sections five and five A of chapter sixty-five A2
2 of the General Laws are hereby repealed.

1 SECTION 2. Article ten of chapter one hundred six of the
2 General Laws is hereby repealed.

1 SECTION 3. Chapter one hundred fourteen of the General
2 Laws is hereby amended by striking out section thirty-two, as so
3 appearing, and inserting in place thereof the following section: —
4 Section 32. A person shall be entitled to a right of interment for
5 his or her own body in any burial lot or tomb of which his or her
6 spouse was seized at any time during marriage, which shall be
7 exempt from the operation of the laws relating conveyance,
8 descent and devise, but may be released by him or by her.

1 SECTION 4. Chapter one hundred sixty-seven D of the General
2 Laws is hereby amended by striking out section five, as so
3 appearing, and inserting in place thereof the following section:—
4 Section 5. Any bank or federally-chartered bank may receive
5 deposits in the name of single or multiple parties pursuant to
6 Article VI of chapter one hundred ninety B.
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1 SECTION 5. Section six of chapter one hundred and sixty
2 seven Dof the General Laws is hereby repealed.
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1 SECTION 6. Chapter one hundred seventy-one of the General
2 Laws is hereby amended by striking out section thirty-nine, as so
3 appearing, and inserting in place thereof the following section:—
4 Section 39. Shares and deposits may be received in the name of
5 single or multiple parties pursuant to Article VI of chapter one
6 hundred ninety B.

1 SECTION 7. Section forty of chapter one hundred and seventy-
-2 one of the General Laws is hereby repealed.

1 SECTION 8. Sections thirty-three A and thirty-three B of
2 chapter one hundred and eighty-four of the General Laws are
3 hereby repealed.

1 SECTION 9. Sections one to four, inclusive, six and eleven of
2 chapter one hundred and eighty-four A of the General Laws are
3 hereby repealed.

1 SECTION 10. Section one of chapter one hundred and eighty-
-2 six of the General Laws is hereby repealed.

1 SECTION 11. Chapter one hundred and eighty-nine of the
2 General Laws is hereby repealed.

1 SECTION 12. Chapter one hundred and ninety of the General
2 Laws is hereby repealed.

1 SECTION 13. Chapter one hundred and ninety A of the
2 General Laws is hereby repealed.

1 SECTION 14. The General Laws are hereby amended by
2 inserting after chapter 190 A the following new chapter:—

3
4
5

6
GENERAL PROVISIONS, DEFINITIONS AND

PROBATE JURISDICTION OF COURT
7
8

Article I

CHAPTER 1908.
MASSACHUSETTS UNIFORM PROBATE CODE

ARTICLE, PART AND SECTION ANALYSIS.
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]

9
10
11

13 1-101. [Short Title.]
14 1-102. [Purposes; Rule of Construction.]
15 1-103. [Supplementary General Principles of Law Applicable
16 1-104. [Severability.]
17 1-105. [Construction Against Implied Repeal.]
18 1-106. [Effect of Fraud and Evasion.]
19 1-107. [Evidence of Death or Status.]
20 1-108. [Acts by Holder of General Power.]

21
77

23 1-201. [General Definitions.]

24
25

26 1-301. [Territorial Application.]
27 1-302. [Subject Matter Jurisdiction.]
28 1-303. [Venue; Multiple Proceedings; Transfer.]
29 1-304. [Practice in Court.]
30 1-305. [Records and Certified Copies.]
31 1-306. [Reserved.]
32 1-307. [Magistrate; Powers.]
33 1-308. [Appeals.]
34 1-309. [Reserved.]
35 1-310. [Oath or Affirmation on Filed Documents.)

36
NOTICE, PARTIES AND REPRESENTATION IN
ESTATE LITIGATION AND OTHER MATTERS

37

401. [Notice; Method and f Gi

402. [Notice; Waiver
41 1-403. [Pleadings; When Parties Bound by Others; Notic
42 1-404. [Guardian ad Litem and Next Friend.]

Part 1
SHORT TITLE, CONSTRUCTION,

GENERAL PROVISIONS

DEFINITIONS

Part 3
SCOPE, JURISDICTION AND COURTS

Part 4

12 Section

Part 2
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43 Article II

45 Part 1
46

47 2-101. [lntestate Estate.]
48 2-102. [Share of Spouse.]
49 2-103. [Share of Heirs Other Than Surviving Spouse.]
50 2-104. [Reserved.]
51 2-105. [No Taker.]
52 2-106. [Representation.]
53 2-107. [Kindred of Half Blood.]
54 2-108. [Afterborn Heirs.]
55 2-109. [Advancements.]
56 2-110. [Debts to Decedent.]
57 2-111. [Alienage.]
58 2-112. [Dower and Curtesy Abolished.]
59 2-113. [lndividuals Related to Decedent Through Two Lines.]
60 2-114. [Parent and Child Relationship.]

66 2-301. [Entitlement of Spouse; Premarital Will.]
67 2-302. [Omitted Children.]

68
69

70 2-401. [Applicable Law.]
71 2-402. [Mandatory Family Allowance.]
72 2-403. [Exempt Property.]
73 2-404. [Discretionary Family Allowance.]
74 2-405. [Source, Determination, and Documentation.]

Part 4

61 Part 2
62 2-201 to 2-299 [Reserved.]

63 Part 3
64 SPOUSE AND CHILDREN UNPROVIDED
65 FOR IN WILLS

44 INTESTACY, WILLS AND DONATIVE TRANSFERS

INTESTATE SUCCESSION

EXEMPT PROPERTY AND ALLOWANCES
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75
76
77

78 2-501. [Who May Make Will.]
79 2-502. [Execution ofWills.]
80 2-503. [Reserved.]
81 2-504. [Self-proved Will.]
82 2-505. [Who May Witness.]
83 2-506. [Choice of Law as to Execution.]
84 2-507. [Revocation by Writing or by Act.]
85 2-508. [Revocation by Change of Circumstances.]
86 2-509. [Revival of Revoked Will,]
87 2-510. [lncorporation by Reference.]
88 2-511, [Testamentary Additions to Trusts.]
89 2-512. [Events of Independent Significance.]
90 2-513. [Separate Writing Identifying Devise of Certain
91 Types of Tangible Personal Property.]
92 2-514. [Contracts Concerning Succession.]
93 2-515. [Deposit of Will With Court in Testator’s Lifetime.]
94 2-516. [Duty of Custodian of Will; Liability.]
95 2-517. [Penalty Clause for Contest.]

96 Part 6
97 RULES OF CONSTRUCTION
98 APPLICABLE ONLY TO WILLS

99 2-601.[Scope
100 2-602. [Will May Pass All Property and After-acquired
101 Property.]
102 2-603. (Anti-lapse; Deceased Devisee; Class Gifts.]
103 2-604. [Failure of Testamentary Provision.]
104 2-605. [lncrease in Devised Securities; Accessions.]
105 2-606. [Nonademption of Specific Devises; Unpaid Proceeds
106 of Sale, Condemnation, or Insurance;
107 Sale by Conservator or Agent.)
108 2-607. [Nonexoneration.]
109 2-608. [Exercise of Power of Appointment

I 10 2-609. [Ademption by Satisfaction.]
111 2-610. [Annuities

Part 5
WILLS, WILL CONTRACTS, AND CUSTODY

AND DEPOSIT OP WILLS
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113 RULES OF CONSTRUCTION APPLICABLE TO WILLS
114 AND OTHER GOVERNING INSTRUMENTS

115 2-701. [Scope.]
116 2-702. [Requirement of Survival.]
117 2-703. [Choice of Law as to Meaning and Effect of
118 Donative Dispositions.]
119 2-704. [Taxes on QTIPS.]
120 2-705. [Class Gifts Construed to Accord with
121 Intestate Succession.]
122 2-706. [Life Insurance; Retirement Plan; Account With
123 POD Designation; Transfer-on-Death Registration;
124 Deceased Beneficiary.]
125 2-707. [Survivorship With Respect to Future Interests Under
126 Terms of Trust; Substitute Takers.]
127 2-708. [Class Gifts to “Descendants”, “Issue”, or “Heirs of the
128 Body”; Form of Distribution If None Specified.]
129 2-709. [Representation; Per Capita at Each Generation;
130 Per Stirpes.]
131 2-710. [Worthier-Title Doctrine Abolished.]
132 2-711. [Future Interests in “Heirs” and Like,]

135 2-801. [Disclaimer of Property Interests.]
136 2-802. [Effect of Divorce, Annulment, and Decree of
137 Separation.]
138 2-803, [Effect of Homicide on Intestate Succession,
139 Wills, Trusts, Joint Assets, Life Insurance, aWills, Trusts, Joint Assets, Life Insurance, and
140 Beneficiary Designations.]
141 2-804. [Revocation of Probate and Nonprobate Transfers by
142 Divorce; No Revocation by Other Changes ofDivorce; No Revocation by Other Changes of
143 Circumstances,]

1 33 GENERAL PROVISIONS CONCERNING PROBATE
1 34 AND NONPROBATE TRANSFERSAND NONPROBATE TRANSFERS

112 Part 7

132 Parts
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]

]

144
145

146 2-901. [Statutory Rule Against Perpetuities.]
147 2-902. [When Nonvested Property Interest or Power of
148 Appointment Created.]
149 2-903. [Reformation.]
150 2-904. [Exclusions From Statutory Rule Against Perpetuities.]
151 2-905. [Prospective Application.]
152 2-906. [Supersession].

153 Article 111
154 PROBATE OF WILLS AND ADMINISTRATION

155
156

157 3-101. [Devolution of Estate at Death; Restrictions.]
158 3-102. [Necessity of Order of Probate For Will.]
159 3-103. [Necessity of Appointment For Administration.]
160 3-104. [Claims Against Decedent; Necessity of
161 Administration.]
162 3-105. [Proceedings Affecting Devolution and Administration
163 3-106. [Proceedings Within the Exclusive Jurisdiction of
164 Court; Service; Jurisdiction Over Persons.]
165 3-107. [Scope of Proceedings; Proceedings Independent;
166 Exception.]
167 3-108. [Probate, Testacy and Appointment Proceedings;
168 Ultimate Time Limit.]
169 3-109. [Statutes of Limitation on Decedent’s Cause of Action.

173 3-201. [Venue for First and Subsequent Estate Proceedings;
174 Location of Property.lLocation of Property.]

171 VENUE FOR PROBATE AND ADMINISTRATION;
1 72 PRIORITY TO ADMINISTER; DEMAND FOR NOTICE

STATUTORY RULE AGAINST PERPETUITIES

GENERAL PROVISIONS

170 Part 2

Part 9

Part 1



8 [JanuaryHOUSE No. 1042

175 3-202. [Appointment or Testacy Proceedings; Conflicting
176 Claim of Domicile in Another State.]
177 3-203. [Priority Among Persons Seeking Appointment as
178 Personal Representative.]
179 3-204. [Demand for Notice of Order or Filing Concerning
180 Decedent’s Estate.]
181 3-205. [Judge or Register as Personal Representative.]

182 Part 3
183
184

185 3-301. [lnformal Probate or Appointment Proceedings;
Petition; Contents.]186

187 3-302. [lnformal Probate; Duty of Magistrate; Effect of
Informal Probate.]188

189 3-303. [lnformal Probate; Proof and Findings Required.]
3-304. [lnformal Probate; Unavailable in Certain Cases.]
3-305. [lnformal Probate; Magistrate Not Satisfied.]
3-306. [lnformal Probate; Notice Requirements.]
3-307. [lnformal Appointment Proceedings; Delay in Order;

190
191
192
193
194 Duty of Magistrate; Effect of Appointment.]

3-308. [lnformal Appointment Proceedings; Proof and
Findings Required.]

195
196

3-309. [lnformal Appointment Proceedings; Magistrate
Not Satisfied.]

197
198

3-310. [lnformal Appointment Proceedings; Notice
Requirements.]

199
200

3-311. [lnformal Appointment Unavailable in Certain Cases.]201

202
203
204

205 3-401. [Formal Testacy Proceedings; Nature;
206 When Commenced.]
207 3-402. [Formal Testacy or Appointment Proceedings;
208 Petition; Contents.]Petition; Contents.]
209 3-401. [Formal Testacy Proceedings; Notice of Hearing
210 on Petition.]on Petition.]

Part 4

INFORMAL PROBATE AND APPOINTMENT
PROCEEDINGS

FORMAL TESTACY AND APPOINTMENT
PROCEEDINGS
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211 3-404. [Formal Testacy Proceedings; Written Objections
212 to Probate.]
213 3-405. [Formal Testacy Proceedings; Uncontested Cases;
214 Hearings and Proof.]
215 3-406. [Formal Testacy Proceedings; Contested Cases;
216 Testimony of Attesting Witnesses.]
217 3-407. [Reserved.]
218 3-408. [Formal Testacy Proceedings; Will Construction;
219 Effect of Final Order in Another Jurisdiction.]
220 3-409. [Formal Testacy Proceedings; Order; Foreign Will
221 3-410. [Formal Testacy Proceedings; Probate of More
999 Than Dnp Tnctrnmpnt 1

]

Than One Instrument.]
223 3-411. [Formal Testacy Proceedings; Partial Intestacy.]
224 3-412. [Formal Testacy Proceedings; Effect of Order;
225 Vacation.]
226 3-413. [Formal Testacy Proceedings; Vacation of Order
227 For Other Cause.]
228 3-414. [Formal Proceedings Concerning Appointment of
229 Personal Representative.]

230
231

232 3-501. [Supervised Administration; Nature of Proceeding
233 3-502. [Supervised Administration; Petition; Order.]
234 3-503. [Supervised Administration; Effect on Other
235 Proceedings.]

]

236 3-504. [Supervised Administration; Powers of Personal
237 Representative.]
238 3-505. [Supervised Administration; Interim Orders;
239 Distribution and Closing Orders.]

240
T241

242 Y

243 3-601. [Qualification
244 3-602. [Acceptance of Appointment; Consent to Jurisdicti
245 3-603. [Bond Without Sureties.]

n

Part 5
SUPERVISED ADMINISTRATION

Part 6
PERSONAL REPRESENTATIVE; APPOINTMENI
CONTROL AND TERMINATION OF AUTHORIT
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246 3-604. [Bond With Sureties; Procedure; Reduction.]
247 3-605, [Demand For Sureties by Interested Person.]
248 3-606. [Terms and Conditions of Bonds.]
249 3-607. [Order Restraining Personal Representative.]
250 3-608. [Termination of Appointment; General.]
251 3-609. [Termination of Appointment; Death or Disability.]
252 3-610. (Termination of Appointment; Voluntary.]
253 3-611. [Termination of Appointment by Removal; Cause;
254 Procedure.]
255 3-612. [Termination of Appointment; Change of
256 Testacy Status.]
257 3-613. [Successor Personal Representative.]
258 3-614. [Special Representative; Appointment.]
259 3-615. [Special Representative; Who May Be Appointed.]
260 3-616. [Reserved.]
261 3-617. [Special Representative; Formal Proceedings;
262 Power and Duties.]
263 3-618. [Termination of Appointment; Special Representative.]

264
265
266

267 3-701. [Time of Accrual of Duties and Powers.]
268 3-702. [Priority Among Different Letters.]
269 3-703. [General Duties; Relation and Liability to Persons
270 Interested in Estate; Standing to Sue.]
271 3-704. [Personal Representative to Proceed Without
272 Court Order; Exception.]
273 3-705. [Duty of Personal Representative; Information to
274 Heirs and Devisees.]
275 3-706. [Duty of Personal Representative; Inventory and
276 Appraisement.]
277 3-707. [Employment of Appraisers.]
278 3-708. [Reserved.]
279 3-709. [Duty of Personal Representative; Possession of Estate.]
280 3-710. [Power to Avoid Transfers.]
281 3-711. [Powers of Personal Representatives; In General.]
282 3-712. [lmproper Exercise of Power; Breach of
283 Fiduciary Duty.]

DUTIES AND POWERS OF PERSONAL
REPRESENTATIVES

Part 7
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284 3-713. [Sale, Encumbrance or Transaction Involving Conflict
285 of Interest; Voidable; Exceptions.]
286 3-714. [Persons Dealing with Personal Representative;
287 Protection.]
288 3-715. [Transactions Authorized for Personal Representatives;
289 Exceptions.]
290 3-716. [Powers and Duties of Successor Personal
291 Representative.]
292 3-717. [Co-representatives; When Joint Action Required.]
293 3-718. [Powers of Surviving Personal Representative.]
294 3-719. [Compensation of Personal Representative.]
295 3-720. [Expenses in Estate Litigation.]
296 3-721, [Reserved.]

297
298

299 3-801. [Reserved.]
300 3-802. [Statutes of Limitations.]
301 3-803. [Limitations on Presentation of Claims.]
302 3-804. [Manner of Commencement of Claims,]
303 3-805. [Classification of Claims.]
304 3-806. [Allowance of Claims.]
305 3-807. [Payment of Claims.]
306 3-808. [lndividual Liability of Personal Representative.]
307 3-809. [Secured Claims.]
308 3-810. [Claims Not Due and Contingent or Unliquidated
309 Claims.]
310 3-811. [Counterclaims.]
311 3-812. [Execution and Levies Prohibited.]
312 3-813. [Compromise of Claims.]
313 3-814. [Encumbered Assets.]
314 3-815. (Administration in More Than One State; Duty of
315 Personal Representative.]
316 3-816. [Final Distribution to Domiciliary Representative.]

318 SPECIAL PROVISIONS RELATING TO DISTRIBUTION

319 3-901. [Successors’ Rights if No Administration.]

CREDITORS’ CLAIMS
Part 8

317 Part 9
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320 3-902. [Distribution; Order in Which Assets Appropriated;
321 Abatement.]
322 3-903. [Right of Retainer.]
323 3-904. [lnterest on General Pecuniary Devise.]
324 3-905. [Reserved.]
325 3-906. [Distribution in Kind; Valuation; Method.]
326 3-907. [Distribution in Kind; Evidence.]
327 3-908. [Distribution; Right or Title of Distributee.]
328 3-909. [lmproper Distribution; Liability of Distributee.]
329 3-910. [Purchasers from Distributees Protected ]

330 3-911. [Reserved.]
331 3-912. [Private Agreements Among Successors to Decedent
332 Binding on Personal Representative.]
333 3-913. [Distributions to Trustee ]

334 3-914. [Disposition of Unclaimed Assets.]
335 3-915. [Distribution to Person Under Disability.]
336 3-916. [Apportionment of Estate Taxes.)
337 3-917. [Partial Distribution.]

338 Part 10
339

340 3-1001. [Formal Proceedings Terminating Administration;
341 Testate or Intestate; Order of General Protection.]
342 3-1002. [Reserved.]
343 3-1003. [Closing Estates; By Sworn Statement of Personal
344 Representative.]
345 3-1004. [Liability of Distributees to Claimants.]
346 3-1005. [Limitations on Proceedings Against Personal
347 Representative.]
348 3-1006. [Limitations on Actions and Proceedings Against
349 Distributees.]
350 3-1007. [Reserved.]
351 3-1008. (Subsequent Administration.]

352
353

354 3-1101. [Effect of Approval of Agreements Involving Trusts,
355 Inalienable Interests, or Interests ofThird Persons.]

CLOSING ESTATES

Part 11
COMPROMISE OF CONTROVERSIES
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356 3-1102. [Procedure for Securing Court Approval of
357 Compromise,]Compromise.]

358 Part 12
359 COLLECTION OF PERSONAL PROPERTY BY
360 AFFIDAVIT AND SUMMARY ADMINISTRATION
36 1 PROCEDURE FOR SMALL ESTATES

362 3-1201. [Collection of Personal Property by Affidavit.]
363 3-1202, [Effect of Affidavit.]
364 3-1203. [Small Estates; Summary Administration Procedure.]
365 3-1204. [Small Estates; Closing by Sworn Statement of
366 Personal Representative.]

367
368 Article IV
369 FOREIGN PERSONAL REPRESENTATIVES;
370 ANCILLARY ADMINISTRATION

371 Parti
372 DEFINITIONS

373 4-101. [Definitions.]

374
375
376

377 4-201. [Payment of Debt and Delivery of Property to
378 Domiciliary Foreign Personal Representative Without
379 Local Administration.]
380 4-202. [Payment or Delivery Discharges.]
381 4-203. [Resident Creditor Notice.]
382 4-204, [Proof of Authority-Bond.]
383 4-205. [Powers.]
384 4-206. [Power of Representatives in Transition
385 4-207. [Ancillary and Other Local Administrations; Provisions
386 Governing]

POWERS OF FOREIGN PERSONAL
REPRESENTATIVES

Part 2
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388 JURISDICTION OVER FOREIGN REPRESENTATIVES

389 4-301. [Jurisdiction by Act of Foreign Personal
390 Representative.]
391 4-302. [Jurisdiction by Act of Decedent.]
392 4-302A. [Proceedings to Determine Property Rights.]
393 4-303. [Service on Foreign Personal Representative.]

394
395

396 4-401. [Effect of Adjudication For or Against Personal
397 Representative.]Representative.]

398 Article V
399
400

401
402

403 5-101. [General Definitions.]
404 5-102. [Facility of Payment or Delivery.]
405 5-103. [Delegation of Powers by Parent or Guardian.]
406 5-104. [Reserved.]
407 5-105. [Venue.]
408 5-106. [Appointment of Counsel; Guardian ad Litem.]

409
410

411 5-201. [Appointment and Status of Guardian of Minor.]
412 5-202. [Parental or Guardian Appointment of Guardian
413 for Minor.]
414 5-203. [Objection by Minor Fourteen or Older to
415 Parental Appointment.]
416 5-204. [Court Appointment of Guardian of Minor; Conditions
417 for Appointment; Temporary Guardian.]

CONCLUSIVENESS OF JUDGMENTS

PROTECTION OF PERSONS UNDER DISABILITY
AND THEIR PROPERTY

GENERAL PROVISIONS AND DEFINITIONS

GUARDIANS OF MINORS

387 Part 3

Part 4

Part 1

Part 2
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I

418 5-205. [Reserved.]
419 5-206. [Procedure for Court Appointment of Guardian
420 of Minor.]
421 5-207. [Court Appointment of Guardian of Minor;
422 Qualifications; Priority of Minor’s Nominee.]
423 5-208. [Bond; Consent to Service by Acceptance of
424 Appointment; Notice.]
425 5-209, [Powers, Duties, Rights and Immunities of Guardian of
426 Minor; Limitations.]
427 5-210. [Termination of Appointment of Guardian; General.]
428 5-211. [Reserved.]
429 5-212. [Resignation, Removal, and Other Post-appointment
430 Proceedings.]

431
432

433 5-301. [Nomination of Guardian for Incapacitated Person by
434 Will or Other Writing.]
435 5-302. [Reserved.]
436 5-303. [Procedure for Court Appointment of a Guardian of an
437 Incapacitated Person.]
438 5-304. [Notice in Guardianship or Conservatorship
439 Proceeding.]
440 5-305. [Who May Be Guardian; Priorities.]
441 5-306. [Findings; Order of Appointment.]
442 5-306A. [Substituted Judgment.]
443 5-3068. [Authority to Consent to Treatment.] [Reserved.]
444 5-307. [Bond; Acceptance of Appointment; Consent to
445 Jurisdiction.]
446 5-308. [Emergency Orders; Temporary Guardians.]
447 5-309. [Powers, Duties, Rights and Immunities of Guardians,
448 Limitations.]
449 5-310. [Termination of Guardianship for Incapacitated Person
450 5-311. [Removal or Resignation of Guardian; Termination of
451 Incapacity.]
452 5-312. [Reserved
453 5-313. [Religious Freedom of Incapacitated Person.]

GUARDIANS OF INCAPACITATED PERSONS
Part 3



454
455
456

457 5-401. [Management of Estate.]
5-402. [Protective Proceedings; Jurisdiction of Business Affairs

of Protected Persons.]
458
459

5-403. [Reserved.]460
5-404. [Original Petition for Appointment or Protective Order.]461
5-405. [Notice.]462
5-406. [Reserved.]463
5-407. [Findings; Order of Appointment; Permissible

Court Orders.]
464
465

5-408. [Protective Arrangements and Single Transactions
Authorized.]

466
467

5-409. [Who May Be Appointed Conservator; Priorities.]468
469 5-410. [Bond.]

5-411. [Terms and Requirements of Bonds.]470
5-412. [Acceptance of Appointment; Consent to Jurisdiction.]471
5-412A. [Emergency Orders; Temporary Conservators.]472
5-413. [Compensation and Expenses.]473
5-414. [Reserved.]474
5-415. [Petitions for Orders Subsequent to Appointment ]475
5-416. [General Duty of Conservator; Plan.]476
5-417. [lnventory and Records.]477
5-418. [Accounts.]478
5-419. [Conservators; Title By Appointment.]
5-420. [Recording of Conservator’s Letters.]

479
480

5-421. [Sale, Encumbrance, or Transaction Involving Conflict
of Interest Voidable; Exceptions.]

481
482

5-422. [Persons Dealing With Conservators; Protection.]483
5-423. [Powers of Conservator in Administration.]484
5-423A. [Delegation.]485
5-424. [Distributive Duties and Powers of Conservator.]486
5-425. [Enlargement or Limitation of Powers of Conservator.]487
5-426. [Preservation of Estate Plan; Right to Examine.]488
5-427. [Claims Against Protected Person.]
5-428. [Personal Liability of Conservator ]

489
490

5-4:9. [Removal or Resignation of Conservator; Termination of
Disability; Termination of Proceedings.]

491
492
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MANAGEMENT OF PROPERTY OF PERSONS
UNDER DISABILITY AND MINORS

Part 4
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493 5-430. [Payment of Debt and Delivery of Property to Foreign
494 Conservator without Local Proceedings.]Conservator without Local Proceedings.]
495 5-431. [Foreign Conservator; Proof of Authority;
496 Bond; Powers.]Bond; Powers.]

497
DURABLE POWER OF ATTORNEY498

499 5-501. [Definition ]

500 5-502. [Durable Power of Attorney Not Affected By Lapse of
501 Time, Disability or Incapacity.]
502 5-503. [Relation of Attorney in Fact to Court-appointed
503 Fiduciary.]
504 5-504. [Power of Attorney Not Revoked Until Notice.)
505 5-505. [Proof of Continuance of Durable and Other Powers of
506 Attorney by Affidavit.]
507 5-506. [Enforcement.]
508 5-507. [Protection; Third Parties.]

Article VI509
510

511
512

513 6-101. [Nonprobate Transfers on Death,]

514
515

Subpart 1516
517

518 6-201. [Definitions.)
519 6-202. [Limitation on Scope of Part
520 6-203. [Types of Account; Existing Accounts
521 6-204. [Forms.]
522 6-205. [Designation of Agent.]
523 6-206. [Applicability of Subparts

NONPROBATE TRANSFERS ON DEATH

PROVISIONS RELATING TO EFFECT OF DEATH

MULTIPLE-PERSON ACCOUNTS

DEFINITIONS AND GENERAL PROVISIONS

Part 5

Part 1

Part 2
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526 6-211. [Ownership During Lifetime.]
527 6-212. [Rights at Death.]
528 6-213. [Alteration of Rights.]
529 6-214. [Accounts and Transfers Nontestamentary.]
530 6-215. (Rights of Creditors and Others.]
531 6-216. [Tenancy by the Entireties.]

532 Subpart 3
533

534 6-221. [Authority of Financial Institution.]
535 6-222. [Payment on Multiple-Party Account Without POD
536 Designation.]
537 6-223. [Payment on POD Designation.]
538 6-224. [Payment to Designated Agent.]
539 6-225, [Payment to Minor.]
540 6-226. [Discharge.]
541 6-227. [Set-off.]

Part 3542
543

544 6-301. [Definitions.]
545 6-302, [Registration in Beneficiary Form; Sole or Joint
546 Tenancy Ownership,]
547 6-303. [Registration in Beneficiary Form; Applicable Law.]
548 6-304. [Origination of Registration in Beneficiary Form.]
549 6-305. [Form of Registration in Beneficiary Form.]
550 6-306. [Effect of Registration in Beneficiary Form.]
551 6-307. [Ownership on Death of Owner.]
552 6-308. [Protection of Registering Entity.]
553 6-309. [Nontestamentary Transfer on Death.]
554 6-310. [Terms, Conditions, and Forms for Registration.]
555 6-311. [Rights of Creditors and Others.]

524 Subpart 2
525 OWNERSHIP AS BETWEEN PARTIES AND OTHERS

PROTECTION OF FINANCIAL INSTITUTIONS

UNIFORM TOD SECURITY REGISTRATION ACT
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Article VII556
TRUST ADMINISTRATION557

558
SITUS OF TRUSTS559

560 7-101. [Principal Place of Administration.]
561 7-102. [Reserved.]
562 7-103. [Effect of Trusteeship.]
563 7-104. [Reserved.]
564 7-105. [Qualification of Foreign Trustee.]

565
566
567

568 7-201. [Court; Jurisdiction of Trusts.]
569 7-202. [Trust Proceedings; Venue.]
570 7-203. [Trust Proceedings; Dismissal of Matters Relating to
571 Foreign Trusts.]
572 7-204. [Reserved.]
573 7-205. [Proceedings for Review of Employment of
574 Agents and Review of Compensation of Trustee
575 and Employees of Trust.]
576 7-206. [Trust Proceedings; Initiation by Notice; Necessary
577 Parties.]

578
579

580 7-301. [General Duties Not Limited.]
581 7-302. [Reserved.]
582 7-303. [Duty to Inform and Account to Beneficiaries.]
583 7-304. [Duty to Provide Bond,]
584 7-305. [Trustee’s Duties; Appropriate Place of Administration
585 Deviation.]
586 7-306. [Personal Liability of Trustee to Third Parties.]
587 7-307. [Limitations on Proceedings Against Trustees After
588 Final Account.]

Part 2
JURISDICTION OF COURT

CONCERNING TRUSTS

DUTIES AND LIABILITIES OF TRUSTEES

Part 1

Part 3
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589 7-308. [Resignation or Removal of Trustee; Appointment to
590 Fill Vacancy.]
591 7-309. [Petition for Transfers of Trust Property Whose
592 Disposition Depends Upon the Death of an Absentee.]
593 7-310. [Receipts of Trustees.]
594 7-311. [Duties of Purchasers.]

595
596

597 7-401. [Powers of Fiduciary.]

598
599

600 7-501. [Transfer of Property; Statutory Custodianship Trustee;
601 Revocability.]Revocability.]
602 7-502. [Application of Income and Principal; Accounting
603 by Trustee.]

604 7-503. [Resignation or Removal of Trustee; Appointment to
605 Fill Vacancy.]Fill Vacancy.]

606 Article I
607 GENERAL PROVISIONS, DEFINITIONS, AND
608 PROBATE JURISDICTION OF COURT

609 Part 1
610 SHORT TITLE, CONSTRUCTION,
611 GENERAL PROVISIONS

612 Section 1-101. [Short Title.]
613 This chapter shall be known and may be cited as the Massachu-
-614 setts Uniform Probate Code.

615 Section 1-102. [Purposes; Rule of Construction.]
616 (a) This chapter shall be liberally construed and applied to pro-
-617 mote its underlying purposes and policies.
618 (b) rhe underlying purposes and policies of this chapter are:

Trustee.]

POWERS OF FIDUCIARY

Part 5
STATUTORY CUSTODIANSHIP TRUSTS

Part 4
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619 (1) to simplify and clarify the law concerning the affairs of
decedents and missing persons;620

(2) to discover and make effective the intent of a decedent in
distribution of the decedent’s property;

621
622
623 (3) to promote a speedy and efficient system for liquidating the

estate of the decedent and making distribution to the decedent’s
successors;

624
625

(4) to facilitate use and enforcement of certain trusts;626
627 (5) to make uniform the law among the various jurisdictions

628 Section 1-103. [Supplementary General Principles of Law
Applicable.]629

630 Unless displaced by the particular provisions of this chapter,
the principles of law and equity supplement its provisions.631

632
If any provision of this chapter or the application thereof to any

person or circumstances is held invalid, the invalidity shall not
affect other provisions or applications of the chapter which can be
given effect without the invalid provision or application, and to
this end the provisions of this chapter are declared to be severable.

633
634
635
636
637

638 Section 1-105. [Construction Against Implied Repeal.]
639 This chapter is a general act intended as a unified coverage of

its subject matter and no part of it shall be deemed impliedly
repealed by subsequent legislation if it can reasonably be avoided.

640
641

642 Section 1-106. [Effect of Fraud and Evasion
643 Whenever fraud has been perpetrated in connection with any
644 proceeding or in any statement filed under this chapter or if fraud
645 is used to avoid or circumvent the provisions or purposes of this
646 chapter, any person injured thereby may obtain appropriate relief
647 against the perpetrator of the fraud or restitution from any person
648 (other than a bona fide purchaser) benefiting from the fraud,
649 whether innocent or not. Any proceeding must be commenced
650 within two years after the discovery of the fraud, but no pro-

Section 1-104. [Severability
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654 on a decedent during the decedent’s lifetime which affects the suc-
-655 cession of the decedent’s estate.

656 Section 1-107. [Evidence of Death or Status,]
657 In addition to the rules of evidence in courts of general jurisdic-

tion, the following rules relating to a determination of death and
status apply:

658
659

(1) Death occurs when an individual has sustained either
(i) irreversible cessation of circulatory and respiratory functions
or (ii) irreversible cessation of all functions of the entire brain,
including the brain stem. A determination of death must be made
in accordance with accepted medical standards.

660
661
662
663
664
665 (2) A certified or authenticated copy of a death certificate pur-

porting to be issued by an official or agency of the place where
the death purportedly occurred is prima facie evidence of the fact,
place, date, and time of death and the identity of the decedent.

666
667
668

(3) A certified or authenticated copy of any record or report of
a governmental agency, domestic or foreign, that an individual is
missing, detained, dead, or alive is prima facie evidence of the
status and of the dates, circumstances, and places disclosed by the
record or report.

669
670
671
672
673

(4) In the absence of prima facie evidence of death under para-
graph (2) or (3), the fact of death may be established by evidence,
including circumstantial evidence.

674
675
676

(5) An individual whose death is not established under the pre-
ceding paragraphs who is absent for a continuous period of five
years, during which the person has not been heard from, and
whose absence is not satisfactorily explained after diligent search
or inquiry, is presumed to be dead. The person’s death is presumed
to have occurred at the end of the period unless there is sufficient
evidence for determining that death occurred earlier.

677
678
679
680
681
682
683

Section 1-108. [Acts by Holder of Certain Powers.]684
For the purpose of granting consent or approval with regard to

the acts or accounts of a personal representative or trustee,
including relief from liability or penalty for failure to post bond or
to perform other duties, and for purposes of consenting to modifi-
cation or termination of a trust or to deviation from its terms,

685
686
687
688
689

(i) the sole holder or all co-holders of a presently exercisable
general power of appointment, including one in the form of a

690
691
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692 power of amendment or revocation, or a presently exercisable
693 power to appoint among a class of appointees which is broader
694 than the class of those persons who would take in default of the
695 exercise of such power.
696 (ii) if the court so permits in its discretion, the sole holder or all
697 co-holders of a testamentary general power of appointment, or a
698 testamentary power to appoint among a class of appointees which
699 is broader than the class of those persons who would take in
700 default of the exercise of such power, are deemed to act for bene-
-701 ficiaries to the extent their interests (as objects, takers in default,
702 or otherwise) are subject to the power.

703 Section 1-109. [Standard of Proof. |

704 In contested cases, the standard of proof is a preponderance of
705 the evidence.

706
707

708 Section 1-201. [General Definitions.]
709 Subject to additional definitions contained in the subsequent
710 Articles that are applicable to specific Articles, parts, or sections,
711 and unless the context otherwise requires, in this chapter:
712 (1) “Administration” includes both formal and informal testate
713 and intestate proceedings under Article 111.
714 (2) “Agent” includes an attorney-in-fact under a durable or
715 nondurable power of attorney, an individual authorized to make
716 decisions concerning another’s health care in accordance with
717 chapter two hundred one D, and an individual authorized to make
718 decisions for another under a natural death act.
719 (3) “Beneficiary”, as it relates to a trust beneficiary, includes a
720 person who has any present or future interest, vested or contin-
-721 gent, and also includes the owner of an interest by assignment or
722 other transfer; as it relates to a charitable trust, includes any
723 person entitled to enforce the trust; as it relates to a “beneficiary

24 of a beneficiary designation”, refers to a beneficiary of an insur
ance or annuity policy, of an account with POD designation, of a

726 security registered in beneficiary form (TOD), or of a pension,
727 profit-sharing, retirement, or similar benefit plan, or other nonpro-
-728 bate transfer at death; and, as it relates to a “beneficiary desig-

DEFINITIONS
Part 2
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729 nated in a governing instrument”, includes a grantee of a deed, a
devisee, a trust beneficiary, a beneficiary of a beneficiary designa-
tion, a donee, appointee, or taker in default of a power of appoint-
ment, or a person in whose favor a power of attorney or a power
held in any individual, fiduciary, or representative capacity is
exercised.

730
731
732
733
734
735 (4) “Beneficiary designation” refers to a governing instrument

naming a beneficiary of an insurance or annuity policy, of an
account with POD designation, of a security registered in benefi-
ciary form (TOD), or of a pension, profit-sharing, retirement, or
similar benefit plan, or other nonprobate transfer at death.

736
737
738
739
740 (5) “Child” includes an individual entitled to take as a child under

this chapter by intestate succession from the parent whose relation-
ship is involved and excludes a person who is only a stepchild, a
foster child, a grandchild, or any more remote descendant.

741
742
743
744 (6) “Claims”, in respect to estates of decedents and protected

persons, includes liabilities of the decedent or protected person,
whether arising in contract, in tort, or otherwise, and liabilities of
the estate which arise at or after the death of the decedent or after
the appointment of a conservator, including funeral expenses and
expenses of administration. The term does not include estate or
inheritance taxes, or demands or disputes regarding title of a dece-
dent or protected person to specific assets alleged to be included
in the estate.

745
746
747
748
749
750
751
752

(7) “Court” means the Probate and Family Court Department of
the Trial Court and includes the District Court and Juvenile Court
Departments of the Trial Court in proceedings relating to the
appointment of guardians of minors when the subject of the pro-
ceeding is a minor and there is proceeding before such District or
Juvenile Court.

753
754
755
756
757
758

(8) “Conservator” means a person who is appointed by a Court
to manage the estate of a protected person.

759
760

(9) “Descendant” of an individual means all of such individu-
al’s descendants of all generations, with the relationship of parent
and child at each generation being determined by the definition of
child and parent contained in this chapter.

761
762
763
764

(10) “Devise”, when used as a noun, means a testamentary dis-
position of real or personal property and, when used as a verb,
means to dispose of real or personal property by will.

765
766
767
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(11) “Devisee” means a person designated in a will to receive a
devise. In the case of a devise to an existing trust or trustee, or to
a trustee or trust described by will, the trust or trustee is the
devisee and the beneficiaries are not devisees.

768
769
770
771

(12) “Disability” means cause for appointment of a conservator
under chapter two hundred one.

11l
773

(13) “Distributee” means any person who has received property
of a decedent from the decedent’s personal representative other
than as a creditor or purchaser. A testamentary trustee is a distrib-
utee only to the extent of distributed assets or increment thereto
remaining in such trustee’s hands. A beneficiary of a testamentary
trust to whom the trustee has distributed property received from a
personal representative is a distributee of the personal representa-
tive. For the purposes of this provision, “testamentary trustee”
includes a trustee to whom assets are transferred by will, to the
extent of the devised assets.

774
775
776
11l
778
779
780
781
782
783

(14) “Estate” includes the property of the decedent, trust, or other
person whose affairs are subject to this chapter as originally consti-
tuted and as it exists from time to time during administration.

784
785
786

(15) “Exempt property” means that property of a decedent’s
estate which is described in Section 2-403.

787
788

(16) “Fiduciary” includes a personal representative, guardian,
conservator, and trustee.

789
790

(17) “Foreign personal representative” means a personal repre-
sentative appointed by another jurisdiction.

791
792

(18) “Formal proceedings” means proceedings conducted
before a judge with notice to interested persons.

793
794

(19) “Governing instrument” means a deed, will, trust, insur-
ance or annuity policy, account with POD designation, security
registered in beneficiary form (TOD), pension, profit-sharing,
retirement, or similar benefit plan, instrument creating or exer-
cising a power of appointment or a power of attorney, or a dona-
tive, appointive, or nominative instrument of any other type.

795
796
797
798
799
800

(20) “Guardian” means a person who has qualified as a guardian
of a minor or incapacitated person pursuant to testamentary or court
appointment, but excludes one who is a guardian ad litem.

801
802
803

(21) “Heirs”, except as controlled by Section 2-711, means per-
sons, including the surviving spouse and the commonwealth, who
are entitled under the statutes of intestate succession to the prop-
erty of a decedent.

804
805
806
807
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808 (22) “Incapacitated person” means an individual for whom a
guardian has been appointed under Article V, Part 3.809

810 (23) “Informal proceedings” means those conducted without
notice to interested persons by an officer of the Court acting as
a Magistrate for probate of a will or appointment of a personal
representative.

811
812
813

(24) “Interested person” includes heirs, devisees, children,
spouses, creditors, beneficiaries, and any others having a property
right in or claims against a trust estate or the estate of a decedent,
ward, or protected person. It also includes persons having priority
for appointment as personal representative, and other fiduciaries
representing interested persons. The meaning as it relates to par-
ticular persons may vary from time to time and must be deter-
mined according to the particular purposes of, and matter involved
in, any proceeding.

814
815
816
817
818
819
820
821
822
823 (25) “Issue” of a person means descendant as defined in sub-

section (9).824
825 (26) “Joint tenants with the right of survivorship” includes co-

owners of property held under circumstances that entitle one or
more to the whole of the property on the death of the other or
others, but excludes forms of co-ownership registration in which
the underlying ownership of each party is in proportion to that
party’s contribution.

826
827
828
829
830

(27) “Lease” includes an oil, gas, or other mineral lease.831
(28) “Letters” includes letters testamentary, letters of guardian-

ship, letters of administration, and letters of conservatorship.
832
833

(29) “Magistrate” refers to the official of the Court designated to
perform the function of Magistrate as provided in Section 1-307.

834
835

(30) “Minor” means a person who is under eighteen years of
age.

836
837

(31) “Mortgage” means any conveyance, agreement, or arrange-
ment in which property is encumbered or used as security.

838
839

(32) “Nonresident decedent” means a decedent who was domi-
ciled in another jurisdiction at the time of death.

840
841

(33) “Organization” means a corporation, business trust, estate,
trust, partnership, joint venture, association, government or gov-
ernmental subdivision or agency, or any other legal or commercial
entity.

842
843
844
845
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(34) “Parent” includes any person entitled to take, or who
would be entitled to take if the child died without a will, as a
parent under this chapter by intestate succession from the child
whose relationship is in question and excludes any person who is
only a stepparent, foster parent, or grandparent.

846
847
848
849
850

(35) “Payor” means a trustee, insurer, business entity, employer,
government, governmental agency or subdivision, or any other
person authorized or obligated by law or a governing instrument to
make payments.

851
852
853
854

(36) “Person” means an individual or an organization.855
(37) “Personal representative” includes executor, administrator,

successor personal representative, special administrator, special
personal representative, and persons who perform substantially
the same function under the law governing their status. “General
personal representative” excludes special personal administrator.

856
857
858
859
860

(38) “Petition” means a written request to the Court for an order
after notice.

861
862

(39) “Proceeding” includes action at law and suit in equity.863
(40) “Property” includes both real and personal property or any

interest therein and means anything that may be the subject of
ownership.

864
865
866

(41) “Protected person” is a person for whom a conservator has
been appointed under Article V, Part 4.

867
868

(42) “Protective proceedings” means a proceeding for appoint-
ment of a conservator under Article V, Part 4.

869
870

(43) “Register” refers to the official designated in section four
of chapter two hundred seventeen.

871
872
873 (44) “Security” includes any note, stock, treasury stock, bond,

debenture, evidence of indebtedness, certificate of interest or par-
ticipation in an oil, gas, or mining title or lease or in payments out
of production under such a title or lease, collateral trust certifi-
cate, transferable share, voting trust certificate or, in general, any
interest or instrument commonly known as a security, or any cer-
tificate of interest or participation, any temporary or interim cer-
tificate, receipt, or certificate of deposit for, or any warrant or
right to subscribe to or purchase, any of the foregoing.

874
875
876
877
878
879
880
881
882 (45) “Settlement”, in reference to a decedent’s estate, includes

the full process of administration, distribution, and closing.883
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884 (46) “Special personal representative” means a personal repre-
sentative as described by Sections 3-614 through 3-618.885

886 (47) “State” means a state of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, or any territory or
insular possession subject to the jurisdiction of the United States.

887
888
889 (48) “Successor personal representative” means a personal rep-

resentative, other than a special administrator, who is appointed to
succeed a previously appointed personal representative.

890
891
892 (49) “Successors” means persons, other than creditors, who are

entitled to property of a decedent under the decedent’s will or this
chapter.

893
894
895 (50) “Supervised administration” refers to the proceedings

described in Part 5 of Article 111.896
897 (51) “Survive”, except for purposes of Part 3 of Article VI, means

that an individual has neither predeceased an event, including the
death of another individual, nor is deemed to have predeceased an
event under Section 2-104 or 2-702. The term includes its deriva-
tives, such as “survives”, “survived”, “survivor”, “surviving”.

898
899
900
901
902 (52) “Testacy proceeding” means a proceeding to establish a

will or determine intestacy.903
(53) “Testator” includes an individual of either sex.904
(54) “Trust” includes an express trust, private or charitable,

with additions thereto, wherever and however created. The term
also includes a trust created or determined by judgment or decree
under which the trust is to be administered in the manner of an
express trust. The term excludes other constructive trusts and
excludes resulting trusts, conservatorships, personal representa-
tives, trust accounts as defined in Article VI, custodial arrange-
ments pursuant to chapter two hundred one A, business trusts
providing for certificates to be issued to beneficiaries, common
trust funds, voting trusts, security arrangements, liquidation trusts,
and trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee benefits of
any kind, and any arrangement under which a person is nominee
or escrow for another.

905
906
907
908
909
910
911
912
913
914
915
916
917
918

(55) “Trustee” includes an original, additional, or successor
trustee, whether or not appointed or confirmed by court.

919
920

(56) “Ward” means an individual for whom a guardian has been
appointed pursuant to Article V, Part 2.

921
922
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923 (57) “Will” includes codicil and any testamentary instrument
924 that merely appoints an executor, revokes or revises another will,
925 nominates a guardian, or expressly excludes or limits the right of
926 an individual or class to succeed to property of the decedent
927 passing by intestate succession.

928
929

930 Section 1-301. [Territorial Application.]
931 Except as otherwise provided in this chapter, this chapter
932 applies to (1) the affairs and estates of decedents, missing persons,
933 and persons to be protected, domiciled in this commonwealth,
934 (2) the property of nonresidents located in this commonwealth or
935 property coming into the control of a fiduciary who is subject to
936 the laws of this commonwealth, (3) incapacitated persons and
937 minors in this commonwealth, (4) survivorship and related
938 accounts in this commonwealth, and (5) trusts subject to adminis-
-939 tration in this commonwealth.

940 Section 1-302. [Subject Matter Jurisdiction.]
941 (a) To the full extent permitted by the constitution, the Court has
942 jurisdiction over all subject matter relating to (1) estates of dece-
-943 dents, including construction of wills and determination of heirs and
944 successors of decedents, and estates of protected persons, (2) pro-
-945 tection of minors and incapacitated persons, (3) trusts, and (4) any
946 other matters authorized by section six of chapter two hundred fif-
-947 teen. The District Court and the Juvenile Court shall have concur-
-948 rent jurisdiction with the Probate and Family Court to appoint
949 guardians of minors when the subject of the petition is a minor
950 and there is a proceeding before such district or Juvenile Court.
951 The District and Juvenile Court shall have continuing jurisdiction
952 over resignation, removal, reporting, and other proceedings related
953 to the guardianship.
954 (b) The Court has full power to make orders, judgments and
955 decrees and take all other action necessary and proper to admin-
-956 ister justice in the matters which come before it.
957 (c) The Court has jurisdiction over protective proceedings and
958 guardianship proceedings.

Part 3
SCOPE, JURISDICTION AND COURTS
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959 (d) If both guardianship and protective proceedings as to the
960 same person are commenced or pending in the same court, the
961 proceedings may be consolidated.

962 Section 1-303. [Venue; Multiple Proceedings; Transfer.]
963 (a) Where a proceeding under this chapter could be maintained
964 in more than one place in this commonwealth, the division in
965 which the proceeding is first commenced has the exclusive right
966 to proceed.
967 (b) If proceedings concerning the same estate, protected person,
968 ward, or trust are commenced in more than one court of this corn-
-969 monwealth, the court in which the proceeding was first corn-
-970 menced shall continue to hear the matter, and the other courts
971 shall hold the matter in abeyance until the question of venue is
972 decided, and if the ruling court determines that venue is properly
973 in another court, it shall transfer the proceeding to the other court.
974 (c) If a Court finds that in the interest of justice a proceeding or
975 a file should be located in another court of this commonwealth,
976 the Court making the finding may transfer the proceeding or file
977 to the other court.

978 Section 1-304. [Reserved.]

979 Section 1-305. [Reserved.]

980 Section 1-306, [Reserved.]

981 Section 1-307. [Magistrate; Powers.]
982 The acts and orders which this chapter specifies as performable
983 by the Magistrate may be performed either by the Magistrate of
984 the Court or such other official of the Court, including a judge
985 of the Court or other official in the office of the Court, designated
986 by the Court by a written order filed and recorded in the office of
987 the Court.

988 Section 1-308. [Reserved.]

989 Section 1-309. [Reserved.]
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990 Section 1-310. [Oath or Affirmation on Filed Documents.]
991 Except as otherwise specifically provided in this chapter or by
992 rule, every document filed with the Court under this chapter
993 including petitions, and demands for notice, shall be deemed
994 to include an oath, affirmation, or statement to the effect that its
995 representations are true as far as the person executing or filing it
996 knows or is informed, and penalties for perjury may follow delib-
-997 erate falsification therein.

999 NOTICE, PARTIES AND REPRESENTATION IN ESTATE

1001 Section 1-401. [Notice; Method and Time of Giving; Objections;
1002 Uncontested Matters.]
1003 (a) If notice on any matter is required by reference to this
1004 section and except for specific notice requirements as otherwise
1005 provided, the Court shall fix a return date and issue a Citation.
1006 The petitioner shall cause notice of the return day of any matter to
1007 be given to any interested person or attorney if the appearance is
1008 by attorney or the interested person requested that notice be sent
1009 to the attorney. Notice shall be given:
1010 (1) by mailing a copy of the Citation at least fourteen days before
1011 the return date by certified, registered or ordinary first class mail
1012 addressed to all interested persons who have not assented in writing
1013 or their attorney if the appearance is by attorney or the interested
1014 person requested that notice be sent to the attorney at the person’s
1015 office or place of residence, if known; or
1016 (2) by delivering a copy of the Citation to the person being
1017 notified personally at least fourteen days before the return date; or
1018 (3) if the address, or identity of any person is not known and
1019 cannot be ascertained with reasonable diligence, by publishing a
1020 copy of the Citation once in a newspaper having general circula-
-1021 tion in the county where the proceeding is pending, the publica-
-1022 tion of which is to be at least seven days before the return date.
1023 (b) The Court for good cause shown may provide for a different
1024 method or time of giving notice for any return date. Notice of pro-
-1025 ceedings for guardianships of minors in the District Court and the

1000 LITIGATION AND OTHER MATTERS

998 Part 4
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Juvenile Court shall be given in accordance with the rules of those
Courts.

1026
1027

(c) Proof of the giving of notice shall be made on or before the
hearing or return day and filed in the proceeding.

1028
1029

(d) Any party to a formal proceeding who opposes the pro-
ceeding for any reason shall before 10:00 A.M. of the return date
enter an appearance in writing giving the name of the proceeding,
the objecting party’s name and the objecting party’s address or the
name and address of the objecting party’s attorney.

1030
1031
1032
1033
1034

(e) The objecting party shall file a written affidavit of objec-
tions to the proceeding, stating the specific facts and grounds
upon which the objection is based within thirty (30) days after the
return date.

1035
1036
1037
1038
1039 (f) If an affidavit of objections fails to comply with the require-

ments of the foregoing section (e), such affidavit of objections and
the appearance of the party filing such affidavit of objections may
be struck on motion after notice at any time after filing of such
affidavit of objections.

1040
1041
1042
1043

(g) If a proceeding is unopposed, after the time required for any
notice has expired, upon proof of notice, the Court or the Magis-
trate may enter appropriate orders on the strength of the pleadings
if satisfied that all conditions are met, or the Court may conduct a
hearing and require proof of the matters necessary to support the
order sought.

1044
1045
1046
1047
1048
1049

Section 1-402. [Notice; Waiver.]1050
A person, including a guardian ad litem, conservator, or other

fiduciary, may waive notice by a writing signed by the person or
the person’s attorney and filed in the proceeding. A person for
whom a guardianship or other protective order is sought, a ward,
or a protected person may not waive notice.

1051
1052
1053
1054
1055

Section 1-403. [Pleadings; When Parties Bound by Others;
Notice.]

1056
1057

In formal proceedings involving trusts or estates of decedents,
minors, protected persons, or incapacitated persons, and in judi-
cially supervised settlements, the following apply;

1058
1059
1060

(1) Interests to be affected shall be described in pleadings which
give rt tsonable information to owners by name or class, by refer-

1061
1062
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ence to the instrument creating the interests, or in other appropriate
manner.

1063
1064

(2) Persons are bound by orders binding others in the following
cases:

1065
1066

(i) Orders binding the sole holder or all co-holders of a power
of revocation or a presently exercisable general power of appoint-
ment, including one in the form of a power of amendment, or a
presently exercisable power to appoint among a class of appointees
which is broader than the class of those persons who would take
in default of the exercise of such power, bind other persons to the
extent their interests (as objects, takers in default, or otherwise)
are subject to the power.

1067
1068
1069
1070
1071
1072
1073
1074

(ii) To the extent there is no conflict of interest between them
or among persons represented, orders binding a conservator bind
the person whose estate the conservator controls; orders binding a
guardian bind the protected person or ward if no conservator has
been appointed; orders binding a trustee bind beneficiaries of the
trust in proceedings to probate a will establishing or adding to
a trust, to review the acts or accounts of a prior fiduciary and in
proceedings involving creditors or other third parties; and orders
binding a personal representative bind persons interested in the
undistributed assets of a decedent’s estate in actions or proceed-
ings by or against the estate. If there is no conflict of interest and
no conservator or guardian has been appointed, a parent may rep-
resent a minor child.

1075
1076
1077
1078
1079
1080
1081
1082
1083
1084
1085
1086
1087

(iii) An unborn or unascertained person who is not otherwise
represented is bound by an order to the extent the person’s interest
is adequately represented by another party having a substantially
identical interest in the proceeding.

1088
1089
1090
1091

(3) Notice is required as follows1092
(i) Notice as prescribed by Section 1-401 shall be given to

every interested person or to one who can bind an interested
person as described in (2)(i) or (2)(ii) above. Notice may be given
both to a person and to another who may bind such person.

1093
1094
1095
1096

(ii) Notice is given to unborn or unascertained persons, who are
not represented under (2)(i) or (2)(ii) above, by giving notice to
all known persons whose interest in the proceedings are substan-
tially identical to those of the unborn or unascertained persons.

1097
1098
1099
1100



34 [JanuaryHOUSE No. 1042

1101 Section 1-404. (Guardian ad Litem and Next Friend.]
1102 (a) If, in a formal proceeding involving trusts or estates of

decedents, minors, protected persons, or incapacitated persons,
and in judicially supervised settlements, or otherwise, a minor, a
mentally retarded person, an autistic person, or person under dis-
ability, or a person not ascertained or not in being, may be or may
become interested in any property, real or personal, or in the
enforcement or defense of any legal rights, the court in which any
action, petition or proceeding of any kind relative to or affecting
any such estate or legal rights is pending may, upon the represen-
tation of any party thereto, or of any person interested, appoint a
suitable person to appear and act therein as guardian ad litem or
next friend of such minor, mentally retarded person, autistic
person, or person under disability or not ascertained or not in
being; and a judgment, order or decree in such proceedings, made
after such appointment, should be conclusive upon all persons for
whom such guardian ad litem or next friend was appointed.

1103
1104
1105
1106
1107
1108
1109
1110
mi
1112
1113
1114
1115
1116
1117

(b) The reasonable expenses of such guardian ad litem or next
friend, including compensation and counsel fees, shall be deter-
mined by the Court and paid as it may order, either out of the
estate or by the plaintiff, petitioner or the commonwealth. If such
expenses are to be paid by the plaintiff or petitioner execution
therefor may issue in the name of the guardian ad litem or next
friend.

1118
1119
1120
1121
1122
1123
1124

(c) Nothing in this Code shall affect the power of a court to
appoint a guardian or conservator to defend the interests of a
minor impleaded in such court, or interested in a suit or matter
there pending, nor the power of such court to appoint or allow a
person, as next friend for a minor, to commence, prosecute or
defend a suit in his or her behalf.

1125
1126
1127
1128
1129
1130

(d) If it appears in a probate or appointment proceeding that a
spouse, heir at law or devisee is an incapacitated or protected
person or a minor, notice of all proceedings shall be given to the
incapacitated or protected person or minor and to his or her
guardian or conservator. Unless the spouse, heir or devisee is rep-
resented by someone other than the petitioner or is under
guardianship or conservatorship, the Court shall appoint a
guardian ad litem who shall receive notice of all proceedings.

1131
1132
1133
1134
1135
1136
1137
1138
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1141
1142

1143 Section 2-101. [lntestate Estate.]
1144 (a) Any part of a decedent’s estate not effectively disposed of
1145 by will passes by intestate succession to the decedent’s heirs as
1146 prescribed in this Part, except as modified by the decedent’s will.
1147 (b) A decedent by will may expressly exclude or limit the right
1148 of an individual or class to succeed to property of the decedent
1149 passing by intestate succession. If that individual or a member of
1150 that class survives the decedent, the share of the decedent’s intes-
-1151 tate estate to which that individual or class would have succeeded
1152 passes as if that individual or each member of that class had dis-
-1153 claimed the intestate share.

1154 Section 2-102. [Share of Spouse.]
1155 The intestate share of a decedent’s surviving spouse is:
1156 (1) the entire intestate estate if;
1157 (i) no descendant or parent of the decedent survives the dece-
-1158 dent; or
1159 (ii) all of the decedent’s surviving descendants are also descen-
-1160 dants of the surviving spouse and there is no other descendant of
1161 the surviving spouse who survives the decedent;
1162 (2) the first two hundred thousand dollars, plus three-fourths of
1163 any balance of the intestate estate, if no descendant of the dece-
ll 64 dent survives the decedent, but a parent of the decedent survives
1165 the decedent;
1166 (3) the first one hundred thousand dollars, plus one-half of any
1167 balance of the intestate estate, if all of the decedent’s surviving
1168 descendants are also descendants of the surviving spouse and the
1169 surviving spouse has one or more surviving descendants who are
1170 not descendants of the decedent;
1171 (4) the first one hundred thousand dollars, plus one-half of any
1172 balance of the intestate estate, if one or more of the decedent’s
1173 surviving descendants are not descendants of the surviving
1174 spouse.

1139 Article II
1140 INTESTACY, WILLS, AND DONATIVE TRANSFERS

INTESTATE SUCCESSION
Part 1
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Section 2-103. [Share of Heirs other than Surviving Spouse.]1175
Any part of the intestate estate not passing to the decedent’s

surviving spouse under Section 2-102, or the entire intestate estate
if there is no surviving spouse, passes in the following order to the
individuals designated below who survive the decedent:

1176
1177
1178
1179

(1) to the decedent’s descendants per capita at each generation;1180
(2) if there is no surviving descendant, to the decedent’s parents

equally if both survive, or to the surviving parent;
1181
1182

(3) if there is no surviving descendant or parent, to the descen-
dants of the decedent’s parents or either of them per capita at each
generation;

1183
1184
1185

(4) if there is no surviving descendant, parent, or descendant of
a parent, then equally to the decedent’s next of kin in equal
degree; but if there are two or more descendants of deceased
ancestors in equal degree claiming through different ancestors,
those claiming through the nearest ancestor shall be preferred to
those claiming through an ancestor more remote. Degrees of kin-
dred shall be computed according to the rules of civil law.

1186
1187
1188
1189
1190
1191
1192

1193

Section 2-105. [No Taker.]1194
If there is no taker under the provisions of this Article, the

intestate estate passes to the commonwealth; provided, however, if
such intestate is a veteran who died while a member of the Sol-
diers’ Home in Massachusetts or the Soldiers’ Home in Holyoke,
the intestate estate shall inure to the benefit of the legacy fund or
legacy account of the soldiers’ home of which the intestate was a
member.

1195
1196
1197
1198
1199
1200
1201

1202 Section 2-106. [Representation.]
1203 (a) [Definitions.] In this section:
1204 (1) “Deceased descendant”, “deceased parent”, or “deceased
1205 ancestor” means a descendant, parent, or ancestor who prede-
-1206 ceased the decedent.
1207 (2) “Surviving descendant” means a descendant who survived
1208 the decedent.
1209 (b) [Decedent’s Descendants.] If, under Section 2-103(1), a
1210 decec.nt’s intestate estate or a part thereof passes “per capita at

[JanuaryHOUSE No. 1042

Section 2-104. [Reserved.]
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1211 each generation” to the decedent’s descendants, the estate or part
1212 thereof is divided into as many equal shares as there are (i) sur-
-1213 viving descendants in the generation nearest to the decedent that
1214 contains one or more surviving descendants and (ii) deceased
1215 descendants in the same generation who left surviving descen-
-1216 dants, if any. Each surviving descendant in the nearest generation
1217 is allocated one share. The remaining shares, if any, are combined
1218 and then divided in the same manner among the surviving descen-
-1219 dants of the deceased descendants as if the surviving descendants
1220 in the nearest generation and their surviving descendants had pre-
-1221 deceased the decedent.
1222 (c) [Descendants of Parents.] If, under Section 2-103(3), a
1223 decedent’s intestate estate or a part thereof passes “per capita at
1224 each generation” to the descendants of the decedent’s deceased
1225 parents or either of them, the estate or part thereof is divided into
1226 as many equal shares as there are (i) surviving descendants in the
1227 generation nearest the deceased parents or either of them that con-
-1228 tains one or more surviving descendants and (ii) deceased descen-
-1229 dants in the same generation who left surviving descendants, if
1230 any. Each surviving descendant in the nearest generation is alio-
-1231 cated one share. The remaining shares, if any, are combined and
1232 then divided in the same manner among the surviving descendants
1233 of the deceased descendants as if the surviving descendants in the
1234 nearest generation and their surviving descendants had prede-
-1235 ceased the decedent.

1236 Section 2-107. [Kindred of Half Blood.]
1237 Relatives of the half blood inherit the same share they would
1238 inherit if they were of the whole blood.

1239 Section 2-108. [Afterborn Heirs.]
1240 An individual in gestation at a particular time is treated as
1241 living at that time if the individual lives one hundred twenty hours
1242 or more after birth.

1243 Section 2-109. [Advancements.]
1244 (a) If an individual dies intestate as to all or a portion of the
1245 estate, property the decedent gave during the decedent’s lifetime
1246 to an individual who, at the decedent’s death, is an heir is treated
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1247 as an advancement against the heir’s intestate share only if (i) the
decedent declared in a contemporaneous writing or the heir
acknowledged in writing that the gift is an advancement or (ii) the
decedent’s contemporaneous writing or the heir’s written
acknowledgment otherwise indicates that the gift is to be taken
into account in computing the division and distribution of the
decedent’s intestate estate.

1248
1249
1250
1251
1252
1253
1254 (b) If the value of an advancement is expressed in the con-

veyance, in the contemporaneous writing, or in the acknowledg-
ment, such value shall be adopted in the division and distribution
of the intestate estate; otherwise it shall be determined according
to the value when the property was given.

1255
1256
1257
1258

(c) Property which is advanced by an intestate shall be consid-
ered as part of the intestate’s estate in the division and distribution
of such estate, and shall be taken by the heir who received the
advance toward the heir’s share of the intestate estate; but the heir
shall not be required to restore any part thereof, although it
exceeds the intestate share. A surviving spouse shall be entitled
only to a share in the residue after deducting the value of the
advancement.

1259
1260
1261
1262
1263
1264
1265
1266
1267 (d) If a child or other lineal descendant of the intestate who has

received an advancement dies before the intestate, leaving descen-
dants who receive a share of the intestate’s estate, the advance-
ment shall be considered as part of the intestate’s estate in the
division and distribution of such estate, and the value thereof shall
be taken in equal shares by the representatives of the person who
received the advancement toward their share of the intestate
estate, as if the advancement had been made directly to them.

1268
1269
1270
1271
1272
1273
1274

(e) The probate court in which the estate of a decedent is settled
may hear and determine all questions of advancements arising
relative to such estate.

1275
1276
1277

Section 2-110. [Debts to Decedent.]1278
A debt owed to a decedent is not charged against the intestate

share of any individual except the debtor. If the debtor fails to sur-
vive the decedent, the debt is not taken into account in computing
the intestate share of the debtor’s descendants.

1279
1280
1281
1282
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1283 Section 2-111. [Alienage.]
1284 No individual is disqualified to take as an heir because the indi-
-1285 vidual or another individual through whom the individual claims
1286 is or has been an alien.

1287 Section 2-112. [Dower and Curtesy Abolished.]
1288 The estates of dower and curtesy are abolished.

1289 Section 2-113. [lndividuals Related to Decedent Through Two
1290 Lines.]
1291 An individual who is related to the decedent through two lines
1292 of relationship is entitled to only a single share based on the rela-
-1293 tionship that would entitle the individual to the larger share.

1294 Section 2-114. [Parent and Child Relationship.]
1295 (a) Except as provided in subsection (b), for purposes of intes-
-1296 tate succession by, through, or from a person, an individual is the
1297 child of his or her natural parents, regardless of their marital
1298 status. The parent and child relationship may be established under
1299 applicable state law.
1300 (b) An adopted individual is the child of his or her adopting
1301 parent or parents and not of his or her natural parents, but adop-
-1302 tion of a child by the spouse of either natural parent has no effect
1303 on the right of the child or a descendant of the child to inherit
1304 from or through either natural parent.

1305

1306 Sections 2-200 to 2-299. [Reserved.]

1307
1308
1309

1310 Section 2-301. [Entitlement of Spouse: Premarital Will.]
1311 (a) If a testator’s surviving spouse married the testator after the
1312 testator executed a will, the surviving spouse is entitled to receive,
1313 as an intestate share, no less than the value of the share of the

Part 2

SPOUSE AND CHILDREN UNPROVIDED
FOR IN WILLS

Part 3
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estate the spouse would have received if the testator had died
intestate as to that portion of the testator’s estate, if any, that nei-
ther is devised to a child of the testator who is born before the tes-
tator married the surviving spouse and who is not a child of the
surviving spouse nor is devised to a descendant of such a child or
passes under Sections 2-603 or 2-604 to such a child or to a
descendant of such a child, unless:

1314
1315
1316
1317
1318
1319
1320

(1) it appears from the will that the will was made in contem-
plation of the testator’s marriage to the surviving spouse;

1321
1322

(2) the will expresses the intention that it is to be effective
notwithstanding any subsequent marriage; or

1323
1324
1325 (3) the testator provided for the spouse by transfer outside the

will and any intent that the transfer be in lieu of a testamentary
provision is shown by the testator’s statements or is reasonably
inferred from the amount of the transfer or other evidence.

1326
1327
1328
1329 (b) In satisfying the share provided by this section, devises

made by the will to the testator’s surviving spouse, if any, are
applied first, and other devises, other than a devise to a child of
the testator who was bom before the testator married the surviving
spouse and who is not a child of the surviving spouse or a devise
or substitute gift under Section 2-603 or 2-604 to a descendant of
such a child, abate as provided in Section 3-902.

1330
1331
1332
1333
1334
1335

Section 2-302. [Omitted Children.]1336
(a) Except as provided in subsection (b), if a testator fails to

provide in a will for any children born or adopted after the execu-
tion of the will, the omitted after-born or after-adopted child
receives a share in the estate as follows:

1337
1338
1339
1340

(1) If the testator had no child living when the will was exe-
cuted, an omitted after-born or after-adopted child receives a share
in the estate equal in value to that which the child would have
received had the testator died intestate, unless the will devised all
or substantially all the estate to the other parent of the omitted
child and that other parent survives the testator and is entitled to
take under the will.

1341
1342
1343
1344
1345
1346
1347

(2) If the testator had one or more children living when the will
was executed, and the will devised property or an interest in prop-
erty fo one or more of the then-living children, an omitted after-

1348
1349
1350
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born or after-adopted child is entitled to share in the testator’s
estate as follows:

1351
1352

(i) The portion of the testator’s estate in which the omitted
after-born or after-adopted child is entitled to share is limited to
devises made to the testator’s then-living children under the will.

1353
1354
1355

(ii) The omitted after-born or after-adopted child is entitled to
receive the share of the testator’s estate, as limited in subpara-
graph (i), that the child would have received had the testator
included all omitted after-born and after-adopted children with the
children to whom devises were made under the will and had given
an equal share of the estate to each child.

1356
1357
1358
1359
1360
1361

(iii) To the extent feasible, the interest granted an omitted after-
born or after-adopted child under this section must be of the same
character, whether equitable or legal, present or future, as that
devised to the testator’s then-living children under the will.

1362
1363
1364
1365

(iv) In satisfying a share provided by this paragraph, devises to
the testator’s children who were living when the will was exe-
cuted abate ratably. In abating the devises of the then-living chil-
dren, the court shall preserve to the maximum extent possible the
character of the testamentary plan adopted by the testator.

1366
1367
1368
1369
1370

(b) Neither subsection (a)(1) nor subsection (a)(2) applies if:1371
(1) It appears from the will that the omission was intentional; or1372
(2) The testator provided for the omitted after-born or after-

adopted child by transfer outside the will and the intent that the
transfer be in lieu of a testamentary provision is shown by the tes-
tator’s statements or is reasonably inferred from the amount of the
transfer or other evidence.

1373
1374
1375
1376
1377

(c) If at the time of execution of the will the testator fails to
provide in the will for a living child solely because the testator
believes the child to be dead, the child is entitled to a share in the
estate as if the child were an omitted after-born or after-adopted
child.

1378
1379
1380
1381
1382
1383 (d) In satisfying a share provided by subsection (a)(1), devises

made by the will abate under Section 3-902.1384
1385 (e) No such omitted child shall take any share in real property

unless a claim is filed in the registry of probate by or on behalf of
such child within one year after the death of the decedent.

1386
1387
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1388 Part 4
1389

1390 Section 2-401. [Applicable Law.]
1391 This Part applies to the estate of a decedent who dies domiciled
1392 in this commonwealth. Rights to exempt property, and discre-
-1393 tionary family allowance for a decedent who dies not domiciled in
1394 this commonwealth are governed by the law of the decedent’s
1395 domicile at death.

1420 Section 2-404. [Discretionary Family Allowance.]
1421 (a) In addition to the right to exempt property, the decedent’s
1422 surviving spouse and minor children whom the decedent was

1396 Section 2-402. [Reserved.]

1397 Section 2-403. [Exempt Property.]
1398 (a) The decedent’s surviving spouse is entitled from the estate
1399 to a value at date of death, not exceeding ten thousand dollars in
1400 excess of any security interests therein, in household furniture,
1401 automobiles, furnishings, appliances, and personal effects. If there
1402 is no surviving spouse, the decedent’s children are entitled jointly
1403 to the same value. If encumbered chattels are selected and the
1404 value in excess of security interests, plus that of other exempt
1405 property, is less than ten thousand dollars, or if there is not ten
1406 thousand dollars worth of exempt property in the estate, the
1407 spouse or children are entitled to other assets of the estate, if any,
1408 to the extent necessary to make up the ten thousand dollars value.
1409 Rights to exempt property and assets needed to make up a defi-
-1410 ciency of exempt property have priority over all unsecured claims
1411 against the estate, but the right to any assets to make up a defi-
-1412 ciency of exempt property abates as necessary to permit earlier
1413 payment of the discretionary family allowance. These rights are in
1414 addition to any benefit or share passing to the surviving spouse or
1415 children by the decedent’s will, unless otherwise provided, by
1416 intestate succession, or by way of elective share.
1417 (b) The dededent’s surviving spouse may remain in the house
1418 of the decedent for not more than six months next succeeding the
1419 date of death without being chargable for rent.

EXEMPT PROPERTY AND ALLOWANCES
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obligated to support and children who were in fact being sup-
ported by the decedent are entitled to a reasonable allowance in
money out of the estate for their maintenance during the period of
administration, which allowance may not continue for longer than
one year if the estate is inadequate to discharge allowed claims.
This discretionary family allowance may be paid as a lump sum or
in periodic installments. It is payable to the surviving spouse, if
living, for the use of the surviving spouse and minor and depen-
dent children; otherwise to the children, or persons having their
care and custody. If a minor child or dependent child is not living
with the surviving spouse, the discretionary family allowance may
be made partially to the child or the child’s guardian or other
person having the child’s care and custody, and partially to the
spouse, as their needs may appear. The discretionary family
allowance is exempt from and has priority over all unsecured
claims.

1423
1424
1425
1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438

(b) The discretionary family allowance is not chargeable
against any benefit or share passing to the surviving spouse or
children by the will of the decedent, unless otherwise provided, by
intestate succession or by way of elective share. The death of any
person entitled to a discretionary family allowance terminates the
right to allowances not yet paid.

1439
1440
1441
1442
1443
1444

Section 2-405. [Source, Determination, and Documentation.]1445
If the estate is otherwise sufficient, property specifically

devised may not be used to satisfy rights to exempt property. Sub-
ject to this restriction, the surviving spouse, guardians of minor
children, or children who are adults may select property of the
estate as exempt property. The personal representative may make
those selections if the surviving spouse, the children, or the
guardians of the minor children are unable or fail to do so within a
reasonable time or there is no guardian of a minor child. The per-
sonal representative may execute an instrument or deed of distrib-
ution to establish the ownership of property taken as exempt
property. The personal representative may determine the discre-
tionary family allowance in a lump sum not exceeding eighteen
thousand dollars or periodic installments not exceeding one thou-
sand five hundred dollars per month for one year, and may dis-
burse funds of the estate in payment of the discretionary family

1446
1447
1448
1449
1450
1451
1452
1453
1454
1455
1456
1457
1458
1459
1460
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1461 allowance payable in cash. The personal representative or an
1462 interested person aggrieved by any selection, determination, pay-
-1463 ment, proposed payment, or failure to act under this section may
1464 petition the court for appropriate relief, which may include a dis-
-1465 cretionary family allowance other than that which the personal
1466 representative determined or could have determined.

1467
1468
1469

Section 2-501. [Who May Make Will.]1470
An individual 18 or more years of age who is of sound mind

may make a will.
1471
1472

1473 Section 2-502. [Execution; Witnessed Wills.]
(a) Except as provided in subsection (b); subsection (d) and in

Sections 2-506 and 2-513, a will must be:
1474
1475

(1) in writing;1476
(2) signed by the testator or in the testator’s name by some

other individual in the testator’s conscious presence and by the
testator’s direction; and

1477
1478
1479

(3) signed by at least two individuals, each of whom witnessed
either the signing of the will as described in paragraph (2) or the
testator’s acknowledgment of that signature or acknowledgment
of the will.

1480
1481
1482
1483

(b) Intent that the document constitute the testator’s will can be
established by extrinsic evidence.

1484
1485

Section 2-503. [Reserved.]1486

Section. 2-504. [Self-Proved Will.]1487
(a) A will may be simultaneously executed, attested, and made

self-proved, by acknowledgment thereof by the testator and affi-
davits of the witnesses, each made before an officer authorized to
administer oaths under the laws of the state in which execution
occurs and evidenced by the officer’s certificate, under official
seal, in substantially the following form;

1488
1489
1490
1491
1492
1493

Part 5
WILLS, WILL CONTRACTS, AND CUSTODY

AND DEPOSIT OF WILLS
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the testator, sign my name to this instru-I.1494
and being first duly sworn, do1495 day ofment this

hereby declare to the undersigned authority that I sign and execute
this instrument as my will and that I sign it willingly (or willingly
direct another to sign for me), that I execute it as my free and vol-
untary act for the purposes therein expressed, and that I am eigh-
teen years of age or older, of sound mind, and under no constraint
or undue influence.

1496
1497
1498
1499
1500
1501
1502
1503 Testator

We,1504 the witnesses, sign
our names to this instrument, being first duly sworn, and do
hereby declare to the undersigned authority that the testator signs
and executes this instrument as [his] [her] will and that [he] [she]
signs it willingly (or willingly directs another to sign for [him]
[her]), and that each of us, in the presence and hearing of the tes-
tator, hereby signs this will as witness to the testator’s signing,
and that to the best of our knowledge the testator is eighteen years
of age or older, of sound mind, and under no constraint or undue
influence.

1505
1506
1507
1508
1509
1510
1511
1512
1513
1514

Witness1515
1516

Witness1517
The State of1518
County of1519
Subscribed, sworn to and acknowledged before me by

the testator, and subscribed and sworn to before me by
_

and , witness, this day of .

1520
1521
1522

(Seal)1523
(Signed)1524
(Official capacity of officer)1525

1526 (b) An attested will may be made self-proved at any time after
its execution by the acknowledgment thereof by the testator and
the affidavits of the witnesses, each made before an officer autho-
rized to administer oaths under the laws of the state in which the
acknowledgment occurs and evidenced by the officer’s certificate,
under the official seal, attached or annexed to the will in substan-
tially the following form;

1527
1528
1529
1530
1531
1532
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We,

1533 The State of
County of1534

, the1535
, and

testator and the witnesses, respectively, whose names are signed
to the attached or foregoing instrument, being first duly sworn, do
hereby declare to the undersigned authority that the testator signed
and executed the instrument as the testator’s will and that [he]
[she] had signed willingly (or willingly directed another to sign
for [him] [her]), and that [he] [she] executed it as [his] [her] free
and voluntary act for the purposes therein expressed, and that each
of the witnesses, in the presence and hearing of the testator,
signed the will as witness and that to the best of [his] [her] knowl-
edge the testator was at that time eighteen years of age or older, of
sound mind, and under no constraint or undue influence.

1536
1537
1538
1539
1540
1541
1542
1543
1544
1545
1546
1547

Testator1548
1549

Witness1550
1551

Witness1552
Subscribed, sworn to and acknowledged before me by

the testator, and subscribed and sworn to before me by
_

and ,
witnesses, this day of

1553 .j

1554
1555

(Seal)1556
(Signed)1557
(Official capacity of officer)1558
(c) A signature affixed to a self-proving affidavit attached to a

will is considered a signature affixed to the will, if necessary to
prove the will’s due execution.

1559
1560
1561

Section 2-505. [Who May Witness.]1562
(a) An individual generally competent to be a witness may act

as a witness to a will.
1563
1564

(b) The signing of a will by an interested witness does not
invalidate the will or any provision of it except that a devise to a
witness or a spouse of such witness shall be void unless there are
two other subscribing witnesses to the will who are not similarly
benefited thereunder or the interested witness establishes that the
bequest was not inserted, and the will was not signed, as a result
of fraud or undue influence by the witness.

1565
1566
1567
1568
1569
1570
1571
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Section 2-506. [Choice of Law as to Execution.]1572
A written will is valid if executed in compliance with Sec-

tion 2-502 or if its execution complies with the law at the time of
execution of the place where the will is executed, or of the law
of the place where at the time of execution or at the time of death
the testator is domiciled, has a place of abode, or is a national.

1573
1574
1575
1576
1577

Section 2-507. [Revocation by Writing or by Act.]
(a) A will or any part thereof is revoked:

1578
1579

(1) by executing a subsequent will that revokes the previous
will or part expressly or by inconsistency; or

1580
1581

(2) by performing a revocatory act on the will, if the testator
performed the act with the intent and for the purpose of revoking
the will or part or if another individual performed the act in the
testator’s conscious presence and by the testator’s direction. For
purposes of this paragraph, “revocatory act on the will” includes
burning, tearing, canceling, obliterating, or destroying the will or
any part of it.

1582
1583
1584
1585
1586
1587
1588

(b) If a subsequent will does not expressly revoke a previous
will, the execution of the subsequent will wholly revokes the pre-
vious will by inconsistency if the testator intended the subsequent
will to replace rather than supplement the previous will.

1589
1590
1591
1592
1593 (c) The testator is presumed to have intended a subsequent will

to replace rather than supplement a previous will if the subsequent
will makes a complete disposition of the testator’s estate. If this
presumption arises and is not rebutted, the previous will is
revoked; only the subsequent will is operative on the testator’s
death.

1594
1595
1596
1597
1598
1599 (d) The testator is presumed to have intended a subsequent will

to supplement rather than replace a previous will if the subsequent
will does not make a complete disposition of the testator’s estate.
If this presumption arises and is not rebutted, the subsequent will
revokes the previous will only to the extent the subsequent will is
inconsistent with the previous will; each will is fully operative on
the testator’s death to the extent they are not inconsistent.

1600
1601
1602
1603
1604
1605

1606 Section 2-508. [Revocation by Change of Circumstances.]
1607 Except as provided in Sections 2-301, 2-803 and 2-804, a

change of circumstances does not revoke a will or any part of it.1608
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Section 2-509. [Revival of Revoked Will.]1609
(a) If a subsequent will that wholly revoked a previous will is

thereafter revoked by a revocatory act underSection 2-507(a)(2), the
previous will remains revoked unless it is revived. The previous will
is revived if it is evident from the circumstances of the revocation of
the subsequent will or from the testator’s contemporary or subse-
quent declarations that the testator intended the previous will to take
effect as executed.

1610
1611
1612
1613
1614
1615
1616

(b) If a subsequent will that partly revoked a previous will is
thereafter revoked by a revocatory act under Section 2-507(a)(2), a
revoked part of the previous will is revived unless it is evident from
the circumstances of the revocation of the subsequent will or from
the testator’s contemporary or subsequent declarations that the tes-
tator did not intend the revoked part to take effect as executed.

1617
1618
1619
1620
1621
1622

(c) If a subsequent will that revoked a previous will in whole or
in part is thereafter revoked by another, later, will, the previous
will remains revoked in whole or in part, unless it or its revoked
part is revived. The previous will or its revoked part is revived to
the extent it appears from the terms of the later will that the tes-
tator intended the previous will to take effect.

1623
1624
1625
1626
1627
1628

Section 2-510. [lncorporation by Reference.]1629
A writing in existence when a will is executed may be incorpo-

rated by reference if the language of the will manifests this intent
and describes the writing sufficiently to permit its identification.

1630
1631
1632

Section 2-511. [Testamentary Additions to Trusts.]1633
(a) A will may validly devise property to the trustee of a trust

established or to be established (i) during the testator’s lifetime by
the testator, by the testator and some other person, or by some
other person, including a funded or unfunded life insurance trust,
although the settlor has reserved any or all rights of ownership of
the insurance contracts, or (ii) at the testator’s death by the testa-
tor’s devise to the trustee, if the trust is identified in the testator’s
will and its terms are set forth in a written instrument, other than a
will, executed before, or concurrently with, or after the execution
of the testator’s will or in another individual’s will if that other
individual has predeceased the testator, regardless of the exis-
tence, size, or character of the corpus of the trust. The devise is

1634
1635
1636
1637
1638
1639
1640
1641
1642
1643
1644
1645

HOUSE No. 1042
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1646 not invalid because the trust is amendable or revocable, or
because the trust was amended after the execution of the will or
the testator’s death.

1647
1648
1649 (b) Unless the testator’s will provides otherwise, property

devised to a trust described in subsection (a) is not held under a
testamentary trust of the testator, but it becomes a part of the trust
to which it is devised, and must be administered and disposed of
in accordance with the provisions of the governing instrument set-
ting forth the terms of the trust, including any amendments thereto
made before or after the testator’s death.

1650
1651
1652
1653
1654
1655
1656 (c) Unless the testator s will provides otherwise, a revocation or

termination of the trust before the testator’s death causes the
devise to lapse.

1657
1658

1659 Section 2-512. [Events of Independent Significance
1660 A will may dispose of property by reference to acts and events

that have significance apart from their effect upon the dispositions
made by the will, whether they occur before or after the execution
of the will or before or after the testator’s death. The execution or
revocation of another individual’s will is such an event.

1661
1662
1663
1664

1665 Section 2-513. [Separate Writing Identifying Devise of Certain
1666 Types of Tangible Personal Property.]
16671667 A will may refer to a written statement or list to dispose of
1668 items of tangible personal property not otherwise specifically dis-
-1669 posed of by the will, other than money. To be admissible under
1670 this section as evidence of the intended disposition, the writing

must be signed by the testator and must describe the items and the1671
1672 devisees with reasonable certainty. The writing may be referred to
1673 as one to be in existence at the time of the testator’s death; it may
1674 be prepared before or after the execution of the will; it may be
1675 altered by the testator after its preparation; and it may be a writing
1676 that has no significance apart from its effect on the dispositions
1677 made by the will

1678 Section 2-514. [Contracts Concerning S
1679 A contract to make or not to make a to revoke
1680 or not to revoke a will or devise, or
68! after the effective date of this Article, mav be estab
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1682 (i) provisions of a will stating material provisions of the contract,
1683 (ii) an express reference in a will to a contract and extrinsic evi-
-1684 dence proving the terms of the contract, or (iii) a writing signed
1685 by the decedent evidencing the contract. The execution of a joint
1686 will or mutual wills does not create a presumption of a contract
1687 not to revoke the will or wills.

Section 2-515. [Deposit of Will with Court in Testator’s Life-
time.]

1688
1689

A will may be deposited by the testator or the testator’s agent
with any court for safekeeping, under rules of the court. The will
must be sealed and kept confidential. During the testator’s life-
time, a deposited will must be delivered only to the testator or to a
person authorized in writing signed by the testator to receive the
will. A guardian of the estate or conservator may be allowed to
examine a deposited will of a protected testator under procedures
designed to maintain the confidential character of the document to
the extent possible, and to ensure that it will be resealed and kept
on deposit after the examination. Upon being informed of the tes-
tator’s death, the court shall notify any person designated to
receive the will and deliver it to that person on request; or the
court may deliver the will to the appropriate court.

1690
1691
1692
1693
1694
1695
1696
1697
1698
1699
1700
1701
1702

Section 2-516. [Duty of Custodian of Will; Liability.]1703
After the death of a testator a person having custody of a will of

the testator shall deliver it within thirty days after notice of the
death to a person able to secure its probate and if none is known,
to an appropriate court. A person who willfully fails to deliver a
will is liable to any person aggrieved for any damages that may be
sustained by the failure. A person who willfully refuses or fails to
deliver a will after being ordered by the court in a proceeding
brought for the purpose of compelling delivery is subject to
penalty for contempt of court.

1704
1705
1706
1707
1708
1709
1710
1711
1712

Section 2-517. [Penalty Clause for Contest.]1713
A provision in a will purporting to penalize an interested person

for contesting the will or instituting other proceedings relating to
the estate is enforceable.

1714
1715
1716
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1717
1718
1719

1720 Section 2-601. [Scope.]
1721 In the absence of a finding of a contrary intention shown by the
1722 terms of the will, the rules of construction in this Part control the
1723 construction of a will.

Section 2-602. [Will May Pass All Property and After-Acquired
Property.]

1724
1725

Property owned by the testator at death and any acquired by the
testator’s estate thereafter passes under the will unless a different
intention appears.

1726
1727
1728

Section 2-603. [Antilapse; Deceased Devisee; Class Gifts.]
(a) [Definitions.] In this section:

1729
1730

(1) “Alternative devise” means a devise that is expressly cre-1731
ated by the will and, under the terms of the will, can take effect
instead of another devise on the happening of one or more events,
including survival of the testator or failure to survive the testator,
whether an event is expressed in condition-precedent, condition-

1732
1733
1734
1735
1736 subsequent, or any other form. A residuary clause constitutes an

alternative devise with respect to a nonresiduary devise only if the
will specifically provides that, upon lapse or failure, the nonresid-

1737
1738
1739 uary devise, or nonresiduary devises in general, pass under the
1740 residuary clause

(2) “Class member” includes an individual who fails to survive1741
1742 the testator but who would have taken under a devise in the form

of a class gift had the individual survived the testator.1743
1744 (3) “Devise” includes an alternative devise, a devise in the form
1745 of a class gift, and an exercise of a power of appointment.

(4) “Devisee” includes (i) a class member if the devise is in1746
1747 form of a class gift, (ii) the beneficiary of a trust but not the

ndividual or class member who was deceased
the time the testator executed the will as wvm as we

member who was then living but whc

RULES OF CONSTRUCTION APPLICABLE
ONLY TO WILLS

Part 6

tator, and (iv) an apf
7^7 ed by the testator’s will
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1753 (s)”Surviving devisee” or “surviving descendant” means a
devisee or a descendant who neither predeceased the testator nor
is deemed to have predeceased the testator under Section 2-702.

1754
1755

(6) “Testator” includes the donee of a power of appointment if
the power is exercised in the testator’s will.

1756
1757
1758 (b) [Substitute Gift.] If a devisee fails to survive the testator

and is a grandparent or a descendant of a grandparent of either the
testator or the donor of a power of appointment exercised by the
donor’s will, the following apply:

1759
1760
1761

(1) Except as provided in paragraphs (3) and (4), if the devise is
not in the form of a class gift and the deceased devisee leaves sur-
viving descendants, a substitute gift is created in the devisee’s
surviving descendants. They take per capita at each generation the
property to which the devisee would have been entitled had
the devisee survived the testator.

1762
1763
1764
1765
1766
1767
1768 (2) Except as provided in paragraphs (3) and (4), if the devise is

in the form of a class gift, other than a devise to “issue”, “descen-
dants”, “heirs of the body”, “heirs”, “next of kin”, “relatives”, or
“family”, or a class described by language of similar import, a
substitute gift is created in the deceased devisee or devisee’s sur-
viving descendants. The property to which the devisees would
have been entitled had all of them survived the testator passes to
the surviving devisees and the surviving descendants of the
deceased devisees. Each surviving devisee takes the share to
which the particular devisee would have been entitled had the
deceased devisees survived the testator. Each deceased devisees’s
surviving descendants who are substituted for the deceased
devisee take per capita at each generation the share to which the
deceased devisee would have been entitled had the deceased
devisee survived the testator. For the purposes of this paragraph,
“deceased devisee” means a class member who failed to survive
the testator and left one or more surviving descendants.

1769
1770
1771
1772
1773
1774
1775
1776
1777
1778
1779
1780
1781
1782
1783
1784

(3) If the will creates an alternative devise with respect to a
devise for which a substitute gift is created by paragraph (1) or (2),
the substitute gift is superseded by the alternative devise only if
an expressly designated devisee of the alternative devise is enti-
tled to take under the will.

1785
1786
1787
1788
1789

(4) Unless the language creating a power of appointment
expressly requires that the appointee survive or otherwise

1790
1791
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excludes the substitution of the descendants of an appointee for
the appointee, a surviving descendant of a deceased appointee of a
power of appointment is substituted for the appointee under this
section, whether or not the descendant is an object of the power.

1792
1793
1794
1795

(c) [More Than One Substitute Gift; Which One Takes.] If, under
subsection (b), substitute gifts are created and not superseded with
respect to more than one devise and the devises are alternative
devises, one to the other, the determination of which of the substitute
gifts takes effect is resolved as follows:

1796
1797
1798
1799
1800

(1) Except as provided in paragraph (2), the devised property
passes under the primary substitute gift.

1801
1802

(2) If there is a younger-generation devise, the devised property
passes under the younger-generation substitute gift and not under
the primary substitute gift.

1803
1804
1805

(3) In this subsection:1806
(i) “Primary devise” means the devise that would have taken

effect had all the deceased devisees of the alternative devises who
left surviving descendants survived the testator.

1807
1808
1809

(ii) “Primary substitute gift” means the substitute gift created
with respect to the primary devise.

1810
1811

(iii) “Younger-generation devise” means a devise that (A) is to
a descendant of a devisee of the primary devise, (B) is an alterna-
tive devise with respect to the primary devise, (C) is a devise for
which a substitute gift is created, and (D) would have taken effect
had all the deceased devisees who left surviving descendants sur-
vived the testator except the deceased devisee or devisees of the
primary devise.

1812
1813
1814
1815
1816
1817
1818

(iv) “Younger-generation substitute gift” means the substitute
gift created with respect to the younger-generation devise.

1819
1820

1821 Section 2-604. [Failure of Testamentary Provision.]
1822 (a) Except as provided in Section 2-603, a devise, other than a
1823 residuary devise, that fails for any reason becomes a part of the
1824 residue.
1825 (b) Except as provided in Section 2-603, if the residue is
1826 devised to two or more persons, the share of a residuary devisee
1827 that fails for any reason passes to the other residuary devisee, or
1828 to other residuary devisees in proportion to the interest of each in
1829 the remaining part of the residue.



Section 2-605. [lncrease in Securities; Accessions.]1830
1831
1832
1833
1834
1835
1836
1837
1838
1839
1840
1841
1842
1843
1844
1845
1846
1847
1848

1849
1850
1851
1852
1853
1854
1855
1856
1857
1858
1859
1860
1861
1862
1863
1864
1865
1866
1867
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(a) If a testator executes a will that devises securities and the
testator then owned securities that meet the description in the will,
the devise includes additional securities owned by the testator at
death to the extent the additional securities were acquired by the
testator after the will was executed as a result of the testator’s
ownership of the described securities and are securities of any of
the following types:

(1) securities of the same organization acquired by reason of
action initiated by the organization or any successor, related, or
acquiring organization, excluding any acquired by exercise of pur-
chase options;

(2) securities of another organization acquired as a result of a
merger, consolidation, reorganization, or other distribution by the
organization or any successor, related, or acquiring organization; or

(3) securities of the same organization acquired as a result of a
plan of reinvestment.

(b) Distributions in cash before death with respect to a described
security are not part of the devise.

Section 2-606. [Nonademption of Specific Devises; Unpaid
Proceeds of Sale, Condemnation, or Insurance; Sale by Guardian
of the Estate, Conservator or Agent.]

(a) A specific devisee has a right to the specifically devised
property in the testator’s estate at death and:

(1) any balance of the purchase price, together with any secu-
rity agreement, owing from a purchaser to the testator at death by
reason of sale of the property;

(2) any amount of a condemnation award for the taking of the
property unpaid at death;

(3) any proceeds unpaid at death on fire or casualty insurance
on or other recovery for injury to the property; and

(4) property owned by the testator at death and acquired as a
result of foreclosure, or obtained in lieu of foreclosure, of the
security interest for a specifically devised obligation.

(b) If specifically devised property is sold or mortgaged by a
guardian of the estate conservator or by an agent acting within the
authority of a durable power of attorney for an incapacitated prin-
cipal, or if a condemnation award, insurance proceeds, or recovery
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1868 for injury to the property are paid to a conservator or to an agent
acting within the authority of a durable power of attorney for an
incapacitated principal, the specific devisee has the right to a
general pecuniary devise equal to the net sale price, the amount of
the unpaid loan, the condemnation award, the insurance proceeds,
or the recovery.

1869
1870
1871
1872
1873

(c) The right of a specific devisee under subsection (b) is
reduced by any right the devisee has under subsection (a).

1874
1875

(d) For the purposes of the references in subsection (b) to a
conservator, subsection (b) does not apply if after the sale, mort-
gage, condemnation, casualty, or recovery, it was adjudicated that
the testator’s incapacity ceased and the testator survived the adju-
dication by one year.

1876
1877
1878
1879
1880
1881 (e) For the purposes of the references in subsection (b) to an

agent acting within the authority of a durable power of attorney
for an incapacitated principal, (i) “incapacitated principal” means
a principal who is an incapacitated person, (ii) no adjudication of
incapacity before death is necessary, and (iii) the acts of an agent
within the authority of a durable power of attorney are presumed
to be for an incapacitated principal.

1882
1883
1884
1885
1886
1887

1888
A specific devise passes subject to any mortgage interest

existing at the date of death, without right of exoneration, regard-
less of a general directive in the will to pay debts.

1889
1890
1891

1892 Section 2-608. [Exercise of Power of Appointment.]
1893 (a) In the absence of a requirement that a power of appointment

be exercised by a reference, or by an express or specific reference,
to the power, a general residuary clause in a will, or a will making
general disposition of all of the testator’s property, expresses an
intention to exercise a power of appointment held by the testator
only if (i) the power is a general power and the creating instru-
ment does not contain an effective gift if the power is not exer-
cised or (ii) the testator’s will manifests an intention to include the
property subject to the power.

1894
1895
1896
1897
1898
1899
1900
1901
1902 (b) Unless a contrary intent is manifested in the terms of an

instrument creating or limiting a power of appointment, it shall be
presumed that the person so creating or limiting such power

1903
1904

Section 2-607, [Nonexoneration.]
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intended to authorize the donee thereof, when exercising said
power, not only to create absolute interests but also to create less
than absolute legal and equitable interests, including interests in
trust for the benefit of objects of said power even though the
trustees thereof may not be objects of said power and including
new powers of appointment, general or more limited, in objects of
said power, even though the objects of the new powers may
include one or more that are not objects of said power.

1905
1906
1907
1908
1909
1910
1911
1912

Section 2-609. [Ademption by Satisfaction.]1913
1914 (a) Property a testator gave in the testator’s lifetime to a person

is treated as a satisfaction of a devise in whole or in part, only if
(i) the will provides for deduction of the gift, (ii) the testator
declared in a contemporaneous writing that the gift is in satisfac-
tion of the devise or that its value is to be deducted from the value
of the devise, or (iii) the devisee acknowledged in writing that the
gift is in satisfaction of the devise or that its value is to be
deducted from the value of the devise.

1915
1916
1917
1918
1919
1920
1921
1922 (b) For purposes of partial satisfaction, property given during

lifetime shall be valued as expressed in the will or in the contem-
poraneous writing; if it is not so valued, such property shall be
valued as of the time the devisee came into possession or enjoy-
ment of the property or at the testator’s death, whichever occurs
first.

1923
1924
1925
1926
1927

(c) If the devisee fails to survive the testator, the gift is treated
as a full or partial satisfaction of the devise, as appropriate, in
applying Sections 2-603 and 2-604, unless the testator’s contem-
poraneous writing provides otherwise.

1928
1929
1930
1931

Section 2-610. [Annuities.]1932
(a) If an annuity, or the use, rent, income or interest of property,

real or personal, is given by will or by trust instrument for the
benefit of a person for life or until the happening .of a contingency,
such person shall be entitled to receive and enjoy the same from
and after the death of the deceased, unless it is otherwise provided
in such will or trust instrument.

1933
1934
1935
1936
1937
1938

(b) A person entitled to an annuity, rent, interest or income, or
his personal representative, shall have the same apportioned if his
right cr estate therein terminates between the days upon which it

1939
1940
194!
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1942 is payable, unless otherwise provided in the will or trust instru-
-1943 ment by which it was created; but no action shall be brought
1944 therefor until the expiration of the period for which the apportion-
-1945 ment is made.

1 947 RULES OF CONSTRUCTION APPLICABLE TO
1948 DONATIVE DISPOSITIONS IN WILLS AND OTHER
1949 GOVERNING INSTRUMENTS

1950
In the absence of a finding of a contrary intention shown by the

terms of the will, the rules of construction in this Part control
the construction of a governing instrument. The rules of construc-
tion in this Part apply to a governing instrument of any type,
except as the application of a particular section is limited by its
terms to a specific type or types of donative disposition or gov-
erning instrument.

1951
1952
1953
1954
1955
1956
1957

Section 2-702. [Requirement of Survival.]1958
(a) [Requirement of Survival Under Probate Code.] For the pur-

poses of this Code, except for purposes of Part 3 of Article VI
[Uniform TOD Security Registration Act] and except as provided
in subsection (d), an individual who is not established to have sur-
vived an event, including the death of another individual, is
deemed to have predeceased the event.

1959
1960
1961
1962
1963
1964

(b) [Requirement of Survival under Donative Provision of Gov-
erning Instrument.] Except as provided in subsection (d) and
except for a security registered in beneficiary form (TOD) under
Part 3 of Article VI [Uniform TOD Security Registration Act], for
purposes of a donative provision of a governing instrument, an
individual who is not established to have survived an event,
including the death of another individual, is deemed to have pre-
deceased the event.

1965
1966
1967
1968
1969
1970
1971
1972

(c) [Co-owners With Right of Survivorship; Requirement of
Survival.] Except as provided in subsection (d), if (i) it is not

1973
1974

1 946 Part 7

Section 2-701. [Scope.]

established that one of two co-owners with right of survivorship
survived the other co-owner, one-half of the property passes as
if one had survived, and one-half as if the other had survived and

1975
1976
1977
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(ii) there are more than two co-owners and it is not established
that at least one of them survived the others, the property passes in
the proportion that one bears to the whole number of co-owners.
For the purposes of this subsection, “co-owners with right of sur-
vivorship” includes joint tenants, tenants by the entireties, and
other co-owners of property or accounts held under circumstances
that entitles one or more to the whole of the property or account
on the death of the other or others.

1978
1979
1980
1981
1982
1983
1984
1985

(d) [Exceptions.] This section does not apply if:1986
(1) the governing instrument contains language dealing explic-

itly with simultaneous deaths or deaths in a common disaster and
that language is operable under the facts of the case;

1987
1988
1989

(2) the governing instrument expressly indicates that an indi-
vidual is not required to survive an event, including the death of
another individual, by any specified period or expressly requires
the individual to survive the event by a specified period;

1990
1991
1992
1993

(3) the application of this section to multiple governing instru-
ments would result in an unintended failure or duplication of
a disposition.

1994
1995
1996
1997 (e) [Protection of Payors and Other Third Parties.]

(1) A payor or other third party is not liable for having made a
payment or transferred an item of property or any other benefit to
a beneficiary designated in a governing instrument who, under
this section, is not entitled to the payment or item of property, or
for having taken any other action in good faith reliance on the
beneficiary’s apparent entitlement under the terms of the gov-
erning instrument, before the payor or other third party received
written notice of a claimed lack of entitlement under this section.
A payor or other third party is liable for a payment made or other
action taken after the payor or other third party received written
notice of a claimed lack of entitlement under this section.

1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009 (2) Written notice of a claimed lack of entitlement under para-

graph (1) must be mailed to the payor’s or other third party’s main
office or home by registered or certified mail, return receipt
requested, or served upon the payor or other third party in the
same manner as a summons in a civil action. Upon receipt of
written notice of a claimed lack of entitlement under this section,
a payor or other third party may pay any amount owed or transfer
or deposit any item of property held by it to or with the court

2010
2011
2012
2013
2014
2015
2016
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having jurisdiction of the probate proceedings relating to the dece-
dent’s estate, or if no proceedings have been commenced, to or
with the court having jurisdiction of probate proceedings relating
to decedents’ estates located in the county of the decedent’s resi-
dence. The court shall hold the funds or item of property and,
upon its determination under this section, shall order disbursement
in accordance with the determination. Payments, transfers, or
deposits made to or with the court discharge the payor or other
third party from all claims for the value of amounts paid to or
items of property transferred to or deposited with the court.

2017
2018
2019
2020
2021
2022
2023
2024
2025
2026

(f) [Protection of Bona Fide Purchasers; Personal Liability of
Recipient.]

2027
2028

(1) A person who purchases property for value and without
notice, or who receives a payment or other item of property in
partial or full satisfaction of a legally enforceable obligation, is
neither obligated under this section to return the payment, item of
property, or benefit nor is liable under this section for the amount
of the payment or the value of the item of property or benefit. But
a person who, not for value, receives a payment, item of property,
or any other benefit to which the person is not entitled under this
section is obligated to return the payment, item of property, or
benefit, or is personally liable for the amount of the payment or
the value of the item of property or benefit, to the person who is
entitled to it under this section.

2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041 (2) If this section or any part of this section is preempted by

federal law with respect to a payment, an item of property, or any
other benefit covered by this section, a person who, not for value,
receives the payment, item of property, or any other benefit to
which the person is not entitled under this section is obligated to
return the payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the item of
property or benefit, to the person who would have been entitled to
it were this section or part of this section not preempted.

2042
2043
2044
2045
2046
2047
2048
2049

2050 Section 2-703. [Choice of Law as to Meaning and Effect of
Donative Dispositions.]2051

2052 The meaning and legal effect of a donative disposition is deter-
mined by the local law of the state selected by the transferor in the
governing instrument, unless the application of that law is contrary

2053
2054
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2055 to the provisions relating to the elective share described in Part 2,
2056 the provisions relating to exempt property and allowances
2057 described in Part 4, or any other public policy of this common-
-2058 wealth otherwise applicable to the disposition.

2059 Section 2-704. [Taxes on QTIPs.]
2060 A direction in a will or instrument of trust to pay taxes caused
2061 by, resulting from, or imposed by reason of the death of the tes-
-2062 tator or donor, as the case may be, out of the decedent’s probate
2063 estate or trust estate or other property, shall not include, unless the
2064 will or instrument of trust or a provision of such tax laws specifi-
-2065 cally provides otherwise, taxes levied or assessed under the tax
2066 laws of the United States or of the commonwealth or of any for-
-2067 eign state or commonwealth on any qualified terminable interest
2068 property in which the decedent had a qualifying income interest
2069 for life.

2070 Section 2-705. [Class Gifts Construed to Accord with Intestate
2071 Succession.]
2072 (a) Adopted individuals and individuals born out of wedlock,
2073 and their respective descendants if appropriate to the class, are
2074 included in class gifts and other terms of relationship in accor-
-2075 dance with the rules for intestate succession. Terms ofrelationship
2076 that do not differentiate relationships by blood from those by
2077 affinity, such as “uncles”, “aunts”, “nieces”, or “nephews”, are
2078 construed to exclude relatives by affinity. Terms of relationship
2079 that do not differentiate relationships by the half blood from those
2080 by the whole blood, such as “brothers”, “sisters”, “nieces”, or
2081 “nephews”, are construed to include both types ofrelationships.
2082 (b) In addition to the requirements of subsection (a), in con-
-2083 struing a donative disposition by a transferor who is not the
2084 adopting parent, an adopted individual is not considered the child
2085 of the adopting parent unless the adoption took place while the
2086 person adopted was a minor.

2087 Section 2-706. [Life Insurance; Retirement Plan; Account With
2088 POD Designation; Transfer-on-Death Registration; Deceased Ben-
-2089 eficiary.]
2090 (a) (Definitions.] In this section:
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(1) “Alternative beneficiary designation” means a beneficiary
designation that is expressly created by the governing instrument
and, under the terms of the governing instrument, can take effect
instead of another beneficiary designation on the happening of
one or more events, including survival of the decedent or failure
to survive the decedent, whether an event is expressed in condi-
tion-precedent, condition-subsequent, or any other form.

2091
2092
2093
2094
2095
2096
2097

(2) “Beneficiary” means the beneficiary of a beneficiary desig-
nation and includes (i) a class member if the beneficiary designa-
tion is in the form of a class gift and (ii) an individual or class
member who was deceased at the time the beneficiary designation
was executed as well as an individual or class member who was
then living but who failed to survive the decedent.

2098
2099
2100
2101
2102
2103

(3) “Beneficiary designation” includes an alternative benefi-
ciary designation and a beneficiary designation in the form of a
class gift.

2104
2105
2106

(4) “Class member” includes an individual who fails to survive
the decedent but who would have taken under a beneficiary desig-
nation in the form of a class gift had he or she survived the dece-
dent.

2107
2108
2109
2110

(5) “Surviving beneficiary” or “surviving descendant” means a
beneficiary or a descendant who did not predecease the decedent.

2111
2112

(b) [Substitute Gift.] If a beneficiary fails to survive the dece-
dent and is a grandparent or a descendant of a grandparent, the
following apply;

2113
2114
2115

(1) If the beneficiary designation is not in the form of a class
gift and the deceased beneficiary leaves surviving descendants, a
substitute gift is created in the beneficiary’s surviving descen-
dants. They take by representation the property to which the bene-
ficiary would have been entitled had the beneficiary survived the
decedent.

2116
2117
2118
2119

120
2121

(2) If the beneficiary designation is in the form of a class gift,
other than a beneficiary designation to “issue”, “descendants”,
“heirs of the body”, “heirs”, “next of kin”, “relatives”, or
“family”, or a class described by language of similar import, a
substitute gift is created in the deceased beneficiary or beneficia-
ries’ surviving descendants. The property to which the beneficia-
ries would have been entitled had all of them survived the
decedent passes to the surviving beneficiaries and the surviving

2122
2123
2124
2125
2126
2127
2128
2129
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descendants of the deceased beneficiaries. Each surviving benefi-
ciary takes the share to which the surviving beneficiary would
have been entitled had the deceased beneficiaries survived the
decedent. Each deceased beneficiary’s surviving descendants who
are substituted for the deceased beneficiary take by representation
the share to which the deceased beneficiary would have been enti-
tled had the deceased beneficiary survived the decedent. For the
purposes of this paragraph, “deceased beneficiary” means a class
member who failed to survive the decedent and left one or more
surviving descendants.

2130
2131
2132
2133
2134
2135
2136
2137
2138
2139
2140 (c) [Protection of Payors.]
2141 (1) A payor is protected from liability in making payments

under the terms of the beneficiary designation until the payor has
received written notice of a claim to a substitute gift under this
section. Payment made before the receipt of written notice of a
claim to a substitute gift under this section discharges the payor,
but not the recipient, from all claims for the amounts paid.
A payor is liable for a payment made after the payor has received
written notice of the claim. A recipient is liable for a payment
received, whether or not written notice of the claim is given.

2142
2143
2144
2145
2146
2147
2148
2149

(2) The written notice of the claim must be mailed to the pay-
or’s main office or home by registered or certified mail, return
receipt requested, or served upon the payor in the same manner as
a summons in a civil action. Upon receipt of written notice of the
claim, a payor may pay any amount owed by it to the court having
jurisdiction of the probate proceedings relating to the decedent’s
estate or, if no proceedings have been commenced, to the court
having jurisdiction of probate proceedings relating to decedents’
estates located in the county of the decedent’s residence. The
court shall hold the funds and, upon its determination under this
section, shall order disbursement in accordance with the determi-
nation. Payment made to the court discharges the payor from all
claims for the amounts paid.

2150
2151
2152
2153
2154
2155
2156
2157
2158
2159
2160
2161
2162
2163 (d) [Protection of Bona Fide Purchasers; Personal Liability of

Recipient.]2164
(1) A person who purchases property for value and without

notice, or who receives a payment or other item of property in
partial or full satisfaction of a legally enforceable obligation, is
neither obligated under this section to return the payment, item of

2165
2166
2167
2168
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property, or benefit, nor is liable under this section for the amount
of the payment or the value of the item of property or benefit. But
a person who, not for value, receives a payment, item of property,
or any other benefit to which the person is not entitled under this
section is obligated to return the payment, item of property, or
benefit, or is personally liable for the amount of the payment
or the value of the item of property or benefit, to the person who
is entitled to it under this section.

2169
2170
2171
2172
2173
2174
2175
2176

(2) If this section or any part of this section is preempted by
federal law with respect to a payment, an item of property, or any
other benefit covered by this section, a person who, not for value,
receives the payment, item of property, or any other benefit to
which the person is not entitled under this section is obligated
to return the payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the item of
property or benefit, to the person who would have been entitled to
it were this section or part of this section not preempted.

2177
2178
2179
2180
2181
2182
2183
2184
2185

Section 2-707. [Survivorship With Respect to Future Interests
Under Terms of Trust; Substitute Takers.]

2186
2187
2188 (a) [Definitions.] In this section:
2189 (1) “Alternative future interest” means an expressly created

future interest that can take effect in possession or enjoyment
instead of another future interest on the happening of one or more
events, including survival of an event or failure to survive an
event, whether an event is expressed in condition-precedent, con-
dition-subsequent, or any other form. A residuary clause in a will
does not create an alternative future interest with respect to a
future interest created in a nonresiduary devise in the will,
whether or not the will specifically provides that lapsed or failed
devises are to pass under the residuary clause.

2190
2191
2192
2193
2194
2195
2196
2197
2198
2199 (2) “Beneficiary” means the beneficiary of a future interest and

includes a class member if the future interest is in the form of a
class gift.

2200
2201
2202 (3) “Class member” includes an individual who fails to survive

the distribution date but who would have taken under a future
interest in the form of a class gift had the individual survived the
distribution date.

2203
2204
2205
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2206 (4) “Distribution date”, with respect to a future interest, means
the time when the future interest is to take effect in possession or
enjoyment. The distribution date need not occur at the beginning
or end of a calendar day, but can occur at a time during the course
of a day.

2207
2208
2209
2210

(5) “Future interest” includes an alternative future interest and a
future interest in the form of a class gift.

2211
2212
2213 (6) “Future interest under the terms of a trust” means a future

interest that was created by a transfer creating a trust or to an exist-
ing trust or by an exercise of a power of appointment to an existing
trust, directing the continuance of an existing trust, designating a
beneficiary of an existing trust, or creating a trust.

2214
2215
2216
2217

(7) “Surviving beneficiary” or “surviving descendant” means a
beneficiary or a descendant who did not predecease the distribu-
tion date.

2218
2219
2220
2221 (b) [Survivorship Required; Substitute Gift.] If an instrument is

silent on the requirement of survivorship, a future interest under
the terms of a trust is contingent on the beneficiary’s surviving the
distribution date. In that case, if a beneficiary of a future interest
under the terms of a trust fails to survive the distribution date, the
following apply:

2223
2224
2225
2226

(1) If the future interest is not in the form of a class gift and the
deceased beneficiary leaves surviving descendants, a substitute gift
is created in the beneficiary’s surviving descendants. They take by
representation the property to which the beneficiary would have
been entitled had the beneficiary survived the distribution date.

2227
2228
2229
2230
2231

(2) If the future interest is in the form of a class gift, other than
a future interest to “issue”, “descendants”, “heirs of the body”,
“heirs”, “next of kin”, “relatives”, or “family”, or a class described
by language of similar import, a substitute gift is created in the
deceased beneficiary or beneficiaries’ surviving descendants. The
property to which the beneficiaries would have been entitled had
all of them survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased bene-
ficiaries. Each surviving beneficiary takes the share to which the

2232
2233
2234
2235
2236
2237
2238
2239
2240

urviving beneficiary would have been entitled had the deceased
beneficiaries survived the distribution date. Each deceased benefi-
ciary’s surviving descendants who are substituted for the deceased
beneficiary take by representation the share to which the deceased

2241
2242
2243
2244
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beneficiary would have been entitled had the deceased beneficiary
survived the distribution date. For the purposes of this paragraph,
“deceased beneficiary” means a class member who failed to sur-
vive the distribution date and left one or more surviving descen-
dants.

2245
2246
2247
2248
2249

(c) [lf No Other Takers, Property Passes Under Residuary Clause
or to Transferor’s Heirs.] If, after the application of subsections (b),
there is no surviving taker, the property passes in the following
order:

2250
2251
2252
2253

(1) if the trust was created in a nonresiduary devise in the trans-
feror’s will or in a codicil to the transferor’s will, the property
passes under the residuary clause in the transferor’s will; for pur-
poses of this section, the residuary clause is treated as creating a
future interest under the terms of a trust.

2254
2255
2256
2257
2258

(2) if no taker is produced by the application of paragraph (1),
the property passes to the transferor’s heirs under Section 2-711.

2259
2260

Section 2-708. [Class Gifts to “Descendants,” “Issue,” or “Heirs
of the Body”; Form of Distribution if None Specified.)

2261
2262

If a class gift in favor of “descendants”, “issue”, or “heirs of the
body” does not specify the manner in which the property is to be
distributed among the class members, the property is distributed
among the class members who are living when the interest is to
take effect in possession or enjoyment, in such shares as they
would receive, under the applicable law of intestate succession, if
the designated ancestor had then died intestate owning the subject
matter of the class gift.

2263
2264
2265
2266
2267
2268
2269
2270

Section 2-709. [Representation; Per Capita at Each Generation;
Per Stirpes.]

2271
7777

(a) [Definitions.] In this section:2273
(1) “Deceased child” or “deceased descendant” means a child

or a descendant who predeceased the distribution date.
2274
2275
2276 (2) “Distribution date”, with respect to an interest, means the

time when the interest is to take effect in possession or enjoyment.
The distribution date need not occur at the beginning or end of a
calendar day, but can occur at a time during the course of a day.

2277
2278
2279

(3) “Surviving ancestor”, “surviving child”, or “surviving
descendant” means an ancestor, a child, or a descendant who did
not predecease the distribution date.

2280
2281
2282
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2283 (b) [Per Capita at Each Generation.] If an applicable statute or a
governing instrument calls for property to be distributed “per capita
at each generation”, the property is divided into as many equal
shares as there are (i) surviving descendants in the generation nearest
to the designated ancestor which contains one or more surviving
descendants (ii) and deceased descendants in the same generation
who left surviving descendants, if any. Each surviving descendant in
the nearest generation is allocated one share. The remaining shares,
if any, are combined and then divided in the same manner among the
surviving descendants of the deceased descendants as if the sur-
viving descendants who were allocated a share and their surviving
descendants had predeceased the distribution date.

2284
2285
2286
2287
2288
2289
2290
2291
2292
2293
2294

(c) [Representation; Per Stirpes.] If a governing instrument calls
for property to be distributed “by representation” or “per stirpes”,
the property is divided into as many equal shares as there are (i) sur-
viving children of the designated ancestor and (ii) deceased children
who left surviving descendants. Each surviving child is allocated
one share. The share of each deceased child with surviving descen-
dants is divided in the same manner, with subdivision repeating at
each succeeding generation until the property is fully allocated
among surviving descendants.

2295
2296
2297
2298
2299
2300
2301
2302
2303

(d) [Deceased Descendant With No Surviving Descendant Disre-
garded.] For the purposes of subsections (b) and (c), an individual
who is deceased and left no surviving descendant is disregarded, and
an individual who leaves a surviving ancestor who is a descendant of
the designated ancestor is not entitled to a share.

2304
2305
2306
2307
2308

Section 2-710. [Worthier Title Doctrine Abolished.]2309
The doctrine of worthier title does not exist in this common-

wealth either as a rule of law or as a rule of construction. Lan-
guage in a governing instrument describing the beneficiaries of a
donative disposition as the transferor’s “heirs”, “heirs at law”,
“next of kin”, “distributees”, “relatives”, or “family”, or language
of similar import, does not create or presumptively create a rever-
sionary interest in the transferor.

2310
2311
2312
2313
2314
2315
2316

2317 Section 2-711. [Future Interests in “Heirs” and Like.]
2318 If an applicable statute or a governing instrument calls for a
2319 future distribution to or creates a future interest in a designated
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2320 individual’s “heirs”, “heirs at law”, “next of kin”, “relatives”, or
2321 “family”, or language of similar import, the property passes to
2322 those persons, including the commonwealth under Section 2-105,
2323 and in such shares as would succeed to the designated individual’s
2324 intestate estate under the intestate succession law of the desig-
-2325 nated individual’s domicile if the designated individual died when
2326 the donative disposition is to take effect in possession or enjoy-
-2327 ment. If the designated individual’s surviving spouse is living but
2328 is remarried at the time the interest is to take effect in possession
2329 or enjoyment, the surviving spouse is not an heir of the designated
2330 individual.

2332 GENERAL PROVISIONS CONCERNING PROBATE

2334 Section 2-801. [Disclaimer of Property Interests.]
2335 (a) [Definitions,] The following words as used in this section
2336 shall have the following meanings, unless otherwise expressly
2337 provided or the context otherwise requires:—
2338 “Beneficiary”, any person to whom, and any estate, trust, cor-
-2339 poration or other legal entity to which, an interest in property
2340 would pass in any manner described in subsection (b), except for
2341 the execution and filing of a disclaimer in accordance with the
2342 provisions of this chapter.
2343 An “interest in property” which may be disclaimed shall
2344 include:
2345 1. any legal or equitable interest or estate, whether present,
2346 future or contingent, in any real or personal property, or in any
2347 fractional part, share, or portion thereof, or in any specific asset or
2348 assets thereof;
2349 2. any power to appoint, consume, apply, or expend property or
2350 any other right, power, or privilege, relating thereto;
2351 3. any fractional part, share or portion of any interest described
2352 in clause 1 or 2.
2353 (b) [lnterests Which May be Disclaimed.] Unless barred by the

54 provisions of subsection (h), a beneficiary may disclaim any
55 interest in property which, except for the execution and filing

2356 disclaimer in accordance with the provisions of this section, pass
2357 to the beneficiary

2333 AND NONPROBATE TRANSFERS

2331 Parts
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2358 1. By intestate succession, devise, legacy, bequest, exercise or
nonexercise of a power of appointment exercisable by will, or tes-
tamentary exercise or nonexercise of a power of appointment
exercisable by either deed of trust or will; as beneficiary of a tes-
tamentary trust, beneficiary of a testamentary gift to a nontesta-
mentary trust, or donee of a power of appointment created by will;
by succession in any manner described in this clause to a dis-
claimed interest; or in any other manner not specified above under
a testamentary instrument or by operation of any statute or rule of
law governing devolution or disposition of property upon or after
a person’s death.

2359
2360
2361
2362
2363
2364
2365
2366
2367
2368
2369 2. As donee, grantee, beneficiary of an intervivos trust, benefi-

ciary of an insurance or annuity contract, donee of a power of
appointment created by a nontestamentary instrument, or as sur-
viving joint tenant or tenant by the entirety, except that a sur-
viving joint tenant or tenant by the entirety may not disclaim that
portion of an interest in joint property or property held by the
entirety which is allocable to amounts contributed by him or her
to the interest in such property; through exercise or nonexercise of
a power of appointment exercisable by deed of trust or will; under
any deed, assignment, or other non-testamentary instrument of
conveyance or transfer; by succession in any manner described in
this clause to a disclaimed interest; or in any other manner not
specified above under a non-testamentary instrument or by opera-
tion of any statute or rule of law.

2370
2371
2372
2373
2374
2375
2376
2377
2378
2379
2380
2381
2382

Disclaimer may be made for a beneficiary under a legal dis-
ability by the duly appointed guardian or conservator of such ben-
eficiary, and for a deceased beneficiary by the legal representative
of such beneficiary’s estate; provided, in any case, however, that
the probate court having jurisdiction of the estate of such benefi-
ciary shall have decreed, upon complaint filed by such guardian,
conservator, or legal representative, that such disclaimer is in the
best interests of those interested in the estate of such beneficiary
and not detrimental to the best interests of the beneficiary or the
estate of such beneficiary, and that such guardian, conservator, or
legal representative is authorized to execute and file such dis-
claimer on behalf of such beneficiary in accordance with the pro-
visions of this chapter.

2383
2384
2385
2386
2387
2388
2389
2390
2391
2392
2393
2394
2395
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(c) [Time of Filing and Executing Disclaimer.] A disclaimer
shall be executed and filed pursuant to the provisions of this
section at any time after the creation of the interest in property
being disclaimed, but in any event not later than nine months after
the event determining that the beneficiary is finally ascertained as
the beneficiary of such interest and that such interest is indefen-
sibly vested and in the case of a beneficiary who is a surviving
joint tenant or tenant by the entirety, a disclaimer shall be exe-
cuted and filed in any event not later than nine months after the
death of the other joint tenant or tenants or tenant by the entirety;
provided, that any court having jurisdiction of the property, an
interest in which is being disclaimed, may, upon petition filed by
the beneficiary, the duly appointed guardian or conservator of a
beneficiary under a legal disability, or the legal representative of
a deceased beneficiary’s estate, permit an extension of time to
execute and file a disclaimer, for such further period of time as the
court in its discretion deems advisable.

2396
2397
2398
2399
2400
2401
2402
2403
2404
2405
2406
2407
2408
2409
2410
2411
2412

(d) [Form and Requisites of Disclaimer.] A disclaimer shall be
in writing, shall describe the interest in property being disclaimed,
shall declare the disclaimer and the extent thereof, shall be clear
and unequivocal, and shall be signed by the beneficiary, the duly
appointed guardian or conservator of a beneficiary under a legal
disability, or the legal representative of a deceased beneficiary’s
estate.

2413
2414
2415
2416
2417
2418
2419

(e) [Filing; Acknowledgment; Recording; Service.] The orig-
inal of the disclaimer or an attested copy thereof, if filing is
required to be made with more than one probate court, shall be
filed with the probate court, or probate courts, if any, wherein a
duly appointed fiduciary, if any, having custody or control of the
property, an interest in which is being disclaimed, is required to
file periodic accounts.

2420
2421
2422
2423
2424
2425
2426
2427 If the property, an interest in which is being disclaimed, is real

property, the disclaimer shall be acknowledged in the manner pro-
vided for deeds of real property. The disclaimer shall not be valid
as against any person, except the beneficiary, the heirs and
devisees of the beneficiary, and any person, estate, trust, corpora-
tion or other legal entity having actual notice of the disclaimer,
unless the original thereof or an attested copy thereof if the orig-

2428
2429
2430
2431
2432
2433
2434 inal is required to be filed with a probate court, is recorded in the
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2435 registry of deeds for the county or district in which the real prop-
erty is situated or, in the case of registered real property, is filed
and registered in the office of the assistant recorder for the reg-
istry district in which the real property is located.

2436
2437
2438
2439 A copy of the disclaimer shall be served by delivering in hand

or by mailing by certified mail to the last known address of the
person or persons or other legal entity or entities having custody
or possession of the property, an interest in which is being dis-
claimed. Failure to comply with these requirements of service
shall not affect the validity of the disclaimer.

2440
2441
2442
2443
2444

(f) [Liability for Disposition of Disclaimed Property.] No person
or other legal entity having custody or possession of the property, an
interest in which is being or has been disclaimed, shall be liable for
any distribution or other disposition made prior to the delivery to
him or it of a copy of the disclaimer, pursuant to the requirements of
subsection (e); and no such person or other legal entity shall be
liable for any good faith distribution or other disposition made in
reliance upon a disclaimer, the form of which is in accordance with
the requirements of subsection (d), and a copy of which has been
delivered to him or it pursuant to the requirements of subsection (e).

2445
2446
2447
2448
2449
2450
2451
2452
2453
2454

If a disclaimer certifies, with particularity, that none of the con-
tingencies specified in subsection (h), which would result in
waiver or bar of the beneficiary’s right to disclaim, are applicable,
any person or other legal entity having custody or possession of
the property, and any third party purchaser of the property, an
interest in which is being or has been disclaimed, shall be entitled
to rely without further inquiry upon the aforesaid certifications.

2455
2456
2457
2458
2459
2460
2461
2462 (g) [Effect of Disclaimer.] A disclaimer complying with all the

applicable requirements of this section shall be effective according
to its terms, and shall be irrevocable, upon execution in accordance
with the provisions of subsection (d), and filing in accordance with
the provisions of subsection (e).

2463
2464
2465
2466

If the interest in property being disclaimed is a power to appoint,
consume, apply, or expend property, as described in clause 2 of the
second paragraph of subsection (a), or any fractional part, share, or
portion thereof, such interest shall be extinguished.

2467
2468
2469
2470

Except as provided in the preceding paragraph, and unless such
a result would substantially impair the provisions or intent of any
instrument, statute or rule of law relating to the interest in prop-

2471
2472
2473
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erty being disclaimed, such interest shall pass in the same manner
as if the beneficiary had died immediately preceding the event
determining that he, she or it is the beneficiary of such interest
and that such interest is indefeasibly vested.

2474
2475
2476
2477

The interest in property being disclaimed shall never vest in the
beneficiary.

2478
2479

Any person or other legal entity having custody or possession
of the property, an interest in which is being disclaimed, may file
a complaint for instruction or complaint for declaratory judgment
seeking a determination of the effect of a disclaimer, in

2480
2481
2482
2483

1. A probate court, if any, having jurisdiction of such property;2484
2485 or
2486 2. If no probate court has jurisdiction of such property, any

other court having jurisdiction of such property.2487
(h) [Conditions Which Bar Right to Disclaim.] The right to dis-

claim an interest in property shall be barred by:—
2488
2489
2490 1. assignment, conveyance, encumbrance, pledge, transfer or

other disposition of such interest, or any contract therefor, by the
beneficiary or sale or other disposition of such interest pursuant to
judicial process made before the beneficiary has disclaimed such
interest as herein provided;

2491
2492
2493
2494

2. insolvency of the beneficiary at the time of attempted dis-
claimer. For purposes of this paragraph only, sections one to four,
inclusive, and sections eight to thirteen, inclusive, of chapter one
hundred and nine A shall be applicable as if the disclaimer were a
conveyance;

2495
2496
2497
2498
2499
2500 3. a written waiver of the right to disclaim such interest pur-

suant to the provisions of this section, signed by the beneficiary,
the duly appointed guardian or conservator of a beneficiary under
a legal disability, or the legal representative of a deceased benefi-
ciary’s estate;

2501
2502
2503
2504
2505 4. acceptance of such interest by the beneficiary; if the benefi-

ciary, having knowledge of the existence of such interest, receives
without objection a benefit from such interest, such receipt shall
be deemed to constitute acceptance of such interest.

2506
2507
2508
2509 The assignment, conveyance, encumbrance, pledge, transfer or

other disposition or any contract therefor, sale or other disposition
pursuant to judicial process, written waiver of the right to disclaim,
or acceptance of apart of an interest in property shall not bar the
right to disclaim any other part of such interest.

2510
2511
2512
2513
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2514 (i) [Restraints on Alienation; Right to Disclaim Unaffected.]
2515 The right to disclaim pursuant to the provisions of this section
2516 shall exist irrespective of any limitation in the nature of an
2517 express or implied spendthrift provision or other similar restraint
2518 on alienation imposed by any instrument, statute, rule of law or
2519 otherwise on the interest in property being disclaimed.
2520 (j) [Applicability of Section.] Except for the provisions of sub-
-2521 section (h), this section shall not abridge the right of any person
2522 to disclaim, waive, release, renounce, or abandon any inter-
-2523 est in property under section 2-201 or any other statute or rule of
2524 law.

2525 Section 2-802. [Effect of Divorce, Annulment, and Judgment of
2526 Separation.]
2527 (a) An individual who is divorced from the decedent is not a
2528 surviving spouse unless, by virtue of a subsequent marriage, the
2529 individual is married to the decedent at the time of death. A judg-
-2530 ment of separation that does not terminate the status of husband
2531 and wife is not a divorce for purposes of this section.
2532 (b) For purposes of Parts 1,2, 3, and 4 of this Article, and of
2533 Section 3-203, a surviving spouse does not include:
2534 (1) an individual who obtains or consents to a final decree or
2535 judgment of divorce from the decedent or an annulment of their
2536 marriage, which decree or judgment is not recognized as valid in
2537 this commonwealth, unless subsequently they participate in a mar-
-2538 riage ceremony purporting to marry each to the other or live
2539 together as husband and wife;
2540 (2) an individual who, following an invalid decree or judgment
2541 of divorce or annulment obtained by the decedent, participates in
2542 a marriage ceremony with a third individual; or
2543 (3) an individual who was a party to a valid proceeding con-
-2544 eluded by an order purporting to terminate all marital property
2545 rights.

2546 Section 2-803. [Effect of Homicide on Intestate Succession,
2547 Wills, Trusts, Joint Assets, Life Insurance, and Beneficiary Desig-
-2548 nations.]
2549 (a) [Definitions.] In this section
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(1) “Disposition or appointment of property” includes a transfer
of an item of property or any other benefit to a beneficiary desig-
nated in a governing instrument.

2550
2551
2552

(2) “Governing instrument” means a governing instrument exe-
cuted by the decedent.

2553
2554

(3) “Revocable”, with respect to a disposition, appointment,
provision, or nomination, means one under which the decedent, at
the time of or immediately before death, was alone empowered,
by law or under the governing instrument, to cancel the designa-
tion in favor of the killer, whether or not the decedent was then
empowered to designate the decedent in place of the killer the
decedent then had capacity to exercise the power.

2555
2556
2557
2558
2559
2560
2561

(b) [Forfeiture of Statutory Benefits.] An individual who felo-
niously and intentionally kills the decedent forfeits all benefits
under this Article with respect to the decedent’s estate, including
an intestate share, an elective share, an omitted spouse’s or child’s
share, exempt property, and a family allowance. If the decedent
died intestate, the decedent’s intestate estate passes as if the killer
disclaimed the intestate share.

2562
2563
2564
2565
2566
2567
2568

(c) [Revocation of Benefits Under Governing Instruments.] The
felonious and intentional killing of the decedent:

2569
2570

(1) revokes any revocable (i) disposition or appointment of
property made by the decedent to the killer in a governing instru-
ment, (ii) provision in a governing instrument conferring a general
or nongeneral power of appointment on the killer, and (iii) nomi-
nation of the killer in a governing instrument, nominating or
appointing the killer to serve in any fiduciary or representative
capacity, including as personal representative, executor, trustee, or
agent; and

2571
2572
2573
2574
2575
2576
2577
2578
2579 (2) severs the interests of the decedent and killer in property

held by them at the time of the killing as joint tenants with the
right of survivorship, transforming the interests of the decedent
and killer into tenancies in common.

2580
2581
2582

(d) [Effect of Severance.] A severance under subsection (c)(2)
does not affect any third-party interest in property acquired for
value and in good faith reliance on an apparent title by survivor-
ship in the killer unless a writing declaring the severance has been
noted, registered, filed, or recorded in records appropriate to the
kind and location of the property which are relied upon, in

2583
2584
2585
2586
2587
2588
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2589 the ordinary course of transactions involving such property, as
evidence of ownership.2590

(e) [Effect of Revocation.) Provisions of a governing instru-
ment that are not revoked by this section are given effect as if the
killer disclaimed all revoked provisions or, in the case of a
revoked nomination in a fiduciary or representative capacity, as if
the killer predeceased the decedent.

2591
2592
2593
2594
2595

(f) [Wrongful Acquisition of Property.) A wrongful acquisition
of property or interest by a killer not covered by this section must
be treated in accordance with the principle that a killer cannot
profit from the wrong.

2596
2597
2598
2599
2600 (g) [Felonious and Intentional Killing; How Determined.] After

all right to appeal has been exhausted, a judgment of conviction
establishing criminal accountability for the felonious and inten-
tional killing of the decedent conclusively establishes the con-
victed individual as the decedent’s killer for purposes of this
section. In the absence of a conviction, the court, upon the petition
of an interested person, must determine whether, under the pre-
ponderance of evidence standard, the individual would be found
criminally accountable for the felonious and intentional killing of
the decedent. If the court determines that, under that standard, the
individual would be found criminally accountable for the felo-
nious and intentional killing of the decedent, the determination
conclusively establishes that individual as the decedent’s killer for
purposes of this section.

2601
2602
2603
2604
2605
2606
2607
2608
2609
2610
2611
2612
2613

(h) [Protection of Payors and Other Third Parties.]2614
(1) A payor or other third party is not liable for having made a

payment or transferred an item of property or any other benefit to
a beneficiary designated in a governing instrument affected by an
intentional and felonious killing, or for having taken any other
action in good faith reliance on the validity of the governing
instrument, upon request and satisfactory proof of the decedent’s
death, before the payor or other third party received written notice
of a claimed forfeiture or revocation under this section. A payor
or other third party is liable for a payment made or other action
taken after the payor or other third party received written notice of
a claimed forfeiture or revocation under this section.

2615
2616
2617
2618
2619
2620
2621
2622
2623
2624
2625

(2) Written notice of a claimed forfeiture or revocation under
paragraph (1) must be mailed to the payor’s or other third party’s

2626
2627
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main office or home by registered or certified mail, return receipt
requested, or served upon the payor or other third party in the
same manner as a summons in a civil action. Upon receipt of
written notice of a claimed forfeiture or revocation under this
section, a payor or other third party may pay any amount owed or
transfer or deposit any item of property held by it to or with the
court having jurisdiction of the probate proceedings relating to
the decedent’s estate, or if no proceedings have been commenced,
to or with the probate and family court located in the county of the
decedent’s residence. The court shall hold the funds or item of
property and, upon its determination under this section, shall order
disbursement in accordance with the determination. Payments,
transfers, or deposits made to or with the court discharge the
payor or other third party from all claims for the value of amounts
paid to or items of property transferred to or deposited with
the court.

2628
2629
2630
2631
2632
2633
2634
2635
2636
2637
2638
2639
2640
2641
2642
2643

(i) [Protection of Bona Fide Purchasers; Personal Liability of
Recipient.]

2644
2645

(1) A person who purchases property for value and without
notice, or who receives a payment or other item of property in
partial or full satisfaction of a legally enforceable obligation, is
neither obligated under this section to return the payment, item of
property, or benefit nor is liable under this section for the amount
of the payment or the value of the item of property or benefit. But
a person who, not for value, receives a payment, item of property,
or any other benefit to which the person is not entitled under this
section is obligated to return the payment, item of property, or
benefit, or is personally liable for the amount of the payment
or the value of the item of property or benefit, to the person who
is entitled to it under this section.

2646
2647
2648
2649
2650
2651
2652
2653
2654
2655
2656
2657
2658 (2) If this section or any part of this section is preempted by

federal law with respect to a payment, an item of property, or any
other benefit covered by this section, a person who, not for value,
receives the payment, item of property, or any other benefit to
which the person is not entitled under this section is obligated
to return the payment, item of property, or benefit, or is personally

2659
2660
2661
2662
2663
2664 liable for the amount of the payment or the value of the item of

property or benefit, to the person who would have been entitled to
it were this section or part of this section not preempted.

2665
2666



Section 2-804. [Revocation of Probate and Nonprobate Transfers
by Divorce; No Revocation by Other Changes of Circumstances.]

2667
2668
2669 (a) [Definitions.] In this section:

(1) “Disposition or appointment of property” includes a transfer
of an item of property or any other benefit to a beneficiary desig-
nated in a governing instrument.

2670
2671
2672

(2) “Divorce or annulment” means any divorce or annulment, or
any dissolution or declaration of invalidity of a marriage, that would
exclude the spouse as a surviving spouse within the meaning of
Section 2-802. A judgment of separation that does not terminate
the status of husband and wife is not a divorce for purposes of
this section.

2673
2674
2675
2676
2677
2678
2679 (3) “Divorced individual” includes an individual whose mar-

riage has been annulled.2680
2681 (4) “Governing instrument” means a governing instrument exe-

cuted by the divorced individual before the divorce or annulment
of the individual’s marriage to the individual’s former spouse.

2682
2683

(5) “Relative of the divorced individual’s former spouse” means
an individual who is related to the divorced individual’s former
spouse by blood, adoption, or affinity and who, after the divorce
or annulment, is not related to the divorced individual by blood,
adoption, or affinity.

2684
2685
2686
2687
2688

(6) “Revocable”, with respect to a disposition, appointment,
provision, or nomination, means one under which the divorced
individual, at the time of the divorce or annulment, was alone
empowered, by law or under the governing instrument, to cancel
the designation in favor of the former spouse or former spouse’s
relative, whether or not the divorced individual was then empow-
ered to designate himself in place of the former spouse or in place
of the former spouse’s relative and whether or not the divorced
individual then had the capacity to exercise the power.

2689
2690
2691
2692
2693
2694
2695
2696
2697
2698 (b) [Revocation Upon Divorce.] Except as provided by the

express terms of a governing instrument, a court order, or a con-
tract relating to the division of the marital estate made between
the divorced individuals before or after the marriage, divorce, or
annulment, the divorce or annulment of a marriage;

2699
2700
2701
2702

(1) revokes any revocable (i) disposition or appointment of
property made by a divorced individual to the individual’s former
spouse in a governing instrument and any disposition or appoint-

2703
2704
2705
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merit created by law or in a governing instrument to a relative of
the divorced individual’s former spouse, (ii) provision in a gov-
erning instrument conferring a general or nongeneral power of
appointment on the divorced individual’s former spouse or on a
relative of the divorced individual’s former spouse, and (iii) nomi-
nation in a governing instrument, nominating a divorced individu-
al’s former spouse or a relative of the divorced individual’s former
spouse to serve in any fiduciary or representative capacity,
including a personal representative, executor, trustee, conservator,
agent, or guardian; and

2706
2707
2708
2709
2710
2711
2712
2713
2714
2715

(2) severs the interests of the former spouses in property held
by them at the time of the divorce or annulment as joint tenants
with the right of survivorship, transforming the interests of the
former spouses into tenancies in common.

2716
2717
2718
2719

(c) [Effect of Severance.] A severance under subsection (b)(2)
does not affect any third-party interest in property acquired for
value and in good faith reliance on an apparent title by survivor-
ship in the survivor of the former spouses unless a writing
declaring the severance has been noted, registered, filed, or
recorded in records appropriate to the kind and location of the
property which are relied upon, in the ordinary course of transac-
tions involving such property, as evidence of ownership.

2720
2721
7177

2723
2724
2725
2726
2727

(d) [Effect of Revocation.] Provisions of a governing instru-
ment that are not revoked by this section are given effect as if the
former spouse and relatives of the former spouse disclaimed the
revoked provisions or, in the case of a revoked nomination in a
fiduciary or representative capacity, as if the former spouse and
relatives of the former spouse died immediately before the divorce
or annulment.

2728
2729
2730
2731
2732
2733
2734
2735 (e) [Revival if Divorce Nullified.] Provisions revoked solely by

this section are revived by the divorced individual’s remarriage to
the former spouse or by a nullification of the divorce or annulment.

2736
2737

(f) [No Revocation for Other Change of Circumstances.] No
change of circumstances other than as described in this section
and in Section 2-803 effects a revocation.

2738
2739
2740
2741 (g) [Protection of Payors and Other Third Partie
2742 (1) A payor or other third party is not liable for having made a

payment or transferred an item of property or any other benefit to
a beneficiary designated in a governing instrument affected by a

2743
2744
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divorce, annulment, or remarriage, or for having taken any other
action in good faith reliance on the validity of the governing
instrument, before the payor or other third party received written
notice of the divorce, annulment, or remarriage. A payor or other
third party is liable for a payment made or other action taken after
the payor or other third party received written notice of a claimed
forfeiture or revocation under this section.

2745
2746
2747
2748
2749
2750
2751

(2) Written notice of the divorce, annulment, or remarriage
under subsection (g)(2) must be mailed to the payor’s or other
third party’s main office or home by registered or certified mail,
return receipt requested, or served upon the payor or other third
party in the same manner as a summons in a civil action. Upon
receipt of written notice of the divorce, annulment, or remarriage,
a payor or other third party may pay any amount owed or transfer
or deposit any item of property held by it to or with the court
having jurisdiction of the probate proceedings relating to the dece-
dent’s estate or, if no proceedings have been commenced, to or
with the court having jurisdiction of probate proceedings relating
to decedents’ estates located in the county of the decedent’s resi-
dence. The court shall hold the funds or item of property and,
upon its determination under this section, shall order disbursement
or transfer in accordance with the determination. Payments, trans-
fers, or deposits made to or with the court discharge the payor or
other third party from all claims for the value of amounts paid to
or items of property transferred to or deposited with the court.

2752
2753
2754
2755
2756
2757
2758
2759
2760
2761
2762
2763
2764
2765
2766
2767
2768
2769

(h) [Protection of Bona Fide Purchasers; Personal Liability of
Recipient.]

2770
2771
2772 (1) A person who purchases property from a former spouse,

relative of a former spouse, or any other person for value and
without notice, or who receives from a former spouse, relative of
a former spouse, or any other person a payment or other item
of property in partial or full satisfaction of a legally enforceable
obligation, is neither obligated under this section to return the
payment, item of property, or benefit nor is liable under this
section for the amount of the payment or the value of the item of
property or benefit. But a former spouse, relative of a former
spouse, or other person who, not for value, received a payment,
item of property, or any other benefit to which that person is not
entitled under this section is obligated to return the payment, item

2773
2774
2775
2776
2777
2778
2779
2780
2781
2782
2783
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2784 of property, or benefit, or is personally liable for the amount of the
2785 payment or the value of the item of property or benefit, to the
2786 person who is entitled to it under this section.
2787 (2) If this section or any part of this section is preempted by
2788 federal law with respect to a payment, an item of property, or any
2789 other benefit covered by this section, a former spouse, relative of
2790 the former spouse, or any other person who, not for value,
2791 received a payment, item of property, or any other benefit to
2792 which that person is not entitled under this section is obligated
2793 to return that payment, item of property, or benefit, or is person-
-2794 ally liable for the amount of the payment or the value of the item
2795 of property or benefit, to the person who would have been entitled
2796 to it were this section or part of this section not preempted.

2797
2798

2799 Section 2-901. [Statutory Rule Against Perpetuities.]
2800 (a) [Validity of Nonvested Property Interest.] A nonvested
2801 property interest is invalid unless:
2802 (1) when the interest is created, it is certain to vest or terminate no
2803 later than 21 years after the death of an individual then alive; or
2804 (2) the interest either vests or terminates within 90 years after
2805 its creation.
2806 (b) [Validity of General Power of Appointment Subject to a Con-
-2807 dition Precedent.] A general power of appointment not presently
2808 exercisable because of a condition precedent is invalid unless:
2809 (1) when the power is created, the condition precedent is certain
2810 to be satisfied or becomes impossible to satisfy no later than 21
2811 years after the death of an individual then alive; or
2812 (2) the condition precedent either is satisfied or becomes impos-
-2813 sible to satisfy within 90 years after its creation.
2814 (c) [Validity of Nongeneral or Testamentary Power of Appoint-
-2815 ment.] A nongeneral power of appointment or a general testamen-
-2816 tary power of appointment is invalid unless:
2817 (1) when the power is created, it is certain to be irrevocably
2818 exercised or otherwise to terminate no later than 21 years after the
2819 death of an individual then alive; or
2820 (2) the power is irrevocably exercised or otherwise terminate
2821 within 90 years after its creation.

STATUTORY RULE AGAINST PERPETUITIES
Part 9
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(d) [Possibility of Post-death Child Disregarded.] In determining
whether a nonvested property interest or a power of appointment is
valid under subsection (a)(1), (b)(1), or (c)(1), the possibility that
a child will be born to an individual after the individual’s death is
disregarded.

2822
2823
2824
2825
2826

(e) [Effect of Certain “Later-of” Type Language.] If, in mea-
suring a period from the creation of a trust or other property
arrangement, language in a governing instrument (i) seeks to dis-
allow the vesting or termination of any interest or trust beyond,
(ii) seeks to postpone the vesting or termination of any interest or
trust until, or (iii) seeks to operate in effect in any similar fashion
upon, the later of (A) the expiration of a period of time not
exceeding 21 years after the death of the survivor of specified
lives in being at the creation of the trust or other property arrange-
ment or (B) the expiration of a period of time that exceeds or
might exceed 21 years after the death of the survivor of lives in
being at the creation of the trust or other property arrangement,
that language is inoperative to the extent it produces a period of
time that exceeds 21 years after the death of the survivor of the
specified lives.

2827
2828
2829
2830
2831
2832
2833
2834
2835
2836
2837
2838
2839
2840
2841

2842 Section 2-902. [When Nonvested property Interest or Power of
Appointment Created.]2843

(a) Except as provided in subsections (b) and (c) and in Sec-
tion 2-905(a), the time of creation of a nonvested property
interest or a power of appointment is determined under general
principles of property law.

2844
2845
2846
2847

(b) For purposes of this Part, if there is a person who alone can
exercise a power created by a governing instrument to become the
unqualified beneficial owner of (i) a nonvested property interest
or (ii) a property interest subject to a power of appointment
described in Section 2-901 (b) or (c), the nonvested property
interest or power of appointment is created when the power to
become the unqualified beneficial owner terminates.

2848
2849
2850
2851
2852
2853
2854

(c) For purposes of this Part, a nonvested property interest or a
power of appointment arising from a transfer of property to a previ-
ously funded trust or other existing property arrangement is created
when the nonvested property interest or power of appointment in the
original contribution was created.

2855
2856
2857
2858
2859
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2860 Section 2-903. [Reformation.]
2861 Upon the petition of an interested person, a court shall reform a
2862 disposition in the manner that most closely approximates the trans-
-2863 feror’s manifested plan of distribution and is within the 90 years
2864 allowed by Section 2-90I(a)(2), 2-901(b)(2), or 2-901(c)(2) if;

2865 (1) a nonvested property interest or a power of appointment
2866 becomes invalid under Section 2-901 (statutory rule against perpe-
-2867 tuities);
2868 (2) a class gift is not but might become invalid under Sec-
-2869 tion 2-901 (statutory rule against perpetuities) and the time has
2870 arrived when the share of any class member is to take effect in
2871 possession or enjoyment; or
2872 (3) a nonvested property interest that is not validated by Sec-
-2873 tion 2-901(a)(1) can vest but not within 90 years after its creation.

2874 Section 2-904. [Exclusions from Statutory Rule Against Per-
-2875 petuities.]
2876 Section 2-901 (statutory rule against perpetuities) does not
2877 apply to:
2878 (1) a nonvested property interest or a power of appointment
2879 arising out of a nondonative transfer, except a nonvested property
2880 interest or a power of appointment arising out of (i) a premarital
2881 or postmarital agreement, (ii) a separation or divorce settlement,
2882 (iii) a spouse’s election, (iv) a similar arrangement arising out of
2883 a prospective, existing, or previous marital relationship between
2884 the parties, (v) a contract to make or not to revoke a will or trust,
2885 (vi) a contract to exercise or not to exercise a power of appoint-
-2886 ment, (vii) a transfer in satisfaction of a duty of support, or (viii) a
2887 reciprocal transfer;
2888 (2) a fiduciary’s power relating to the administration or man-
-2889 agement of assets, including the power of a fiduciary to sell, lease,
2890 or mortgage property, and the power of a fiduciary to determine
2891 principal and income;
2892 (3) a power to appoint a fiduciary;
2893 (4) a discretionary power of a trustee to distribute principal
2894 before termination of a trust to a beneficiary having an indefea-
-2895 sibly vested interest in the income and principal;
2896 (5) a nonvested property interest held by a charity, government.
2897 or governmental agency or subdivision, if the nonvested property
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interest is preceded by an interest held by another charity, govern-
ment, or governmental agency or subdivision;

2898
2899

(6) a nonvested property interest in or a power of appointment
with respect to a trust or other property arrangement forming part
of a pension, profit-sharing, stock bonus, health, disability, death
benefit, income deferral, or other current or deferred benefit plan
for one or more employees, independent contractors, or their ben-
eficiaries or spouses, to which contributions are made for the pur-
pose of distributing to or for the benefit of the participants or their
beneficiaries or spouses the property, income, or principal in the
trust or other property arrangement, except a nonvested property
interest or a power of appointment that is created by an election of
a participant or a beneficiary or spouse; or

2900
2901
2902
2903
2904
2905
2906
2907
2908
2909
2910
2911 (7) a property interest, power of appointment, or arrangement

that was not subject to the common-law rule against perpetuities
or is excluded by another statute of this commonwealth.

2912
2913

2914 Section 2-905. [Prospective Application.]
2915 (a) Except as extended by subsection (b), this Part applies to a

nonvested property interest or a power of appointment that is cre-
ated on or after the effective date of this Part. For purposes of this
section, a nonvested property interest or a power of appointment
created by the exercise of a power of appointment is created when
the power is irrevocably exercised or when a revocable exercise
becomes irrevocable.

2916
2917
2918
2919
2920
2921

(b) If a nonvested property interest or a power of appointment
was created before the effective date of this Part and is determined
in a judicial proceeding, commenced on or after the effective date
of this Part, to violate this commonwealth’s rule against perpetu-
ities as that rule existed before the effective date of this Part, a
court upon the petition of an interested person may reform the dis-
position in the manner that most closely approximates the trans-
feror’s manifested plan of distribution and is within the limits of
the rule against perpetuities applicable when the nonvested prop-
erty interest or power of appointment was created.

2922
2923
2924
2925
2926
2927
2928
2929
2930
2931

Section 2-906. [Supersession], This Part supersedes the rule of
the common law known as the rule against perpetuities.

2932
2933
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Article 1112934
2935 PROBATE OF WILLS AND ADMINISTRATION

2936
2937 GENERAL PROVISIONS

Section 3-101. [Devolution of Estate at Death; Restrictions.]2938
The power of a person to leave property by will, and the rights of

creditors, devisees, and heirs to property are subject to the restric-
tions and limitations contained in this chapter to facilitate the prompt
settlement of estates. Upon the death of a person, the decedent’s real
and personal property devolves to the persons to whom it is devised
by the decedent’s last will or to those indicated as substitutes for
them in cases involving lapse, renunciation, or other circumstances
affecting the devolution of testate estate, or in the absence of testa-
mentary disposition, to the decedent’s heirs, or to those indicated as
substitutes for them in cases involving renunciation or other circum-
stances affecting devolution of intestate estates, subject to
allowances and exempt property, to rights of creditors, elective share
of the surviving spouse, and to administration.

2939
2940
2941
2942
2943
2944
2945
2946
2947
2948
2949
2950
2951

2952 Section 3-102. [Necessity of Order of Probate For Will.]
2953 Except as provided in Section 3-1201, to be effective to prove

the transfer of any property or to nominate an executor, a will
must be declared to be valid by an order of informal probate by a
Magistrate or an adjudication of probate by the Court, except that
a duly executed and unrevoked will which has not been probated
may be admitted as evidence of a devise if (1) no Court pro-
ceeding concerning the succession or administration of the estate
has occurred, and (2) either the devisee or the devisee’s successors
and assigns possessed the property devised in accordance with the
provisions of the will, or the property devised was not possessed
or claimed by anyone by virtue of the decedent’s title during the
time period for testacy proceedings.

2954
2955
2956
2957
2958
2959
2960
2961
2962
2963
2964

Part 1

2965 Section 3-103. [Necessity of Appointment For Administration.]
2966 Except as otherwise provided in Article IV, to acquire the

powers and undertake the duties and liabilities of a personal repre-2967
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2968 sentative of a decedent, a person must be appointed by order of
2969 the Court or a Magistrate, qualify and be issued letters. Adminis-
-2970 tration of an estate is commenced by the issuance of letters.

2971 Section 3-104. [Claims Against Decedent; Necessity of Admin-
-2972 istration.]
2973 No proceeding to enforce a claim against the estate of a dece-
-2974 dent or a decedent’s successors may be revived or commenced
2975 before the appointment of a personal representative. After the
2976 appointment and until distribution, all proceedings and actions to
2977 enforce a claim against the estate are governed by the procedure
2978 prescribed by this Article. After distribution a creditor whose
2979 claim has not been barred may recover from the distributees as
2980 provided in Section 3-1004 or from a former personal representa-
-2981 live individually liable as provided in Section 3-1005. This
2982 section has no application to a proceeding by a secured creditor of
2983 the decedent to enforce a right to the security except as to any
2984 deficiency judgment which might be sought therein.

2985 Section 3-105. [Proceedings Affecting Devolution and Admin-
-2986 istration]
2987 Persons interested in decedents’ estates may petition the Magis-
-2988 trate for determination in the informal proceedings provided in
2989 this Article, and may petition the Court for orders in formal pro-
-2990 ceedings within the Court’s jurisdiction including but not limited
2991 to those described in this Article.

2992 Section 3-106. [Proceedings Within the Exclusive Jurisdiction
2993 of Court; Service; Jurisdiction Over Persons.]
2994 In proceedings within the exclusive jurisdiction of the Court
2995 where notice is required by this chapter or by rule, and in proceed-
-2996 ings to construe probated wills or determine heirs which concern
2997 estates that have not been and cannot now be open for administra-
-2998 tion, interested persons may be bound by the orders of the Court
2999 in respect to property in or subject to the laws of this common-
-3000 wealth by notice in conformity with Section 1-401. An order is
3001 binding as to all who are given notice of the proceeding though
3002 less than all interested persons are notified.
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Section 3-107. [Scope of Proceedings; Proceedings Indepen-
dent; Exception.]

3003
3004

Unless supervised administration as described in Part 5 is
involved, (1) each proceeding before the Court or a Magistrate is
independent of any other proceeding involving the same estate;
(2) petitions for formal orders of the Court may combine various
requests for relief in a single proceeding if the orders sought may
be finally granted without delay. Except as required for proceed-
ings which are particularly described by other sections of this
Article, no petition is defective because it fails to embrace all mat-
ters which might then be the subject of a final order; (3) proceed-
ings for probate of wills or adjudications of no will may be
combined with proceedings for appointment of personal represen-
tatives; and (4) a proceeding for appointment of a personal repre-
sentative is concluded by an order making or declining the
appointment.

3005
3006
3007
3008
3009
3010
3011
3012
3013
3014
3015
3016
3017
3018

Section 3-108. [Probate, Testacy and Appointment Proceedings;
Ultimate Time Limit,]

3019
3020
3021 No informal probate or appointment proceeding or formal tes-

tacy or appointment proceeding, other than a proceeding to pro-
bate a will previously probated at the testator’s domicile and
appointment proceedings relating to an estate in which there has
been a prior appointment, may be commenced more than 3 years
after the decedent’s death, except (1) if a previous proceeding was
dismissed because of doubt about the fact of the decedent’s death,
appropriate probate, appointment or testacy proceedings may be
maintained at any time thereafter upon a finding that the dece-
dent’s death occurred prior to the initiation of the previous pro-
ceeding and the applicant or petitioner has not delayed unduly in
initiating the subsequent proceeding; (2) appropriate probate,
appointment or testacy proceedings may be maintained in relation
to the estate of an absent, disappeared or missing person at any
time within three years after the death of the person can be estab-
lished; and (3) a proceeding to contest an informally probated will
and to secure appointment of the person with legal priority for
appointment in the event the contest is successful, may be com-
menced within the later of twelve months from the informal

3022
3023
3024
3025
3026
3027
3028
3029
3030
3031
3032
3033
3034
3035
3036
3037
3038
3039
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3040 probate or three years from the decedent’s death; and (4) if no
3041 proceeding concerning the succession or administration of the estate
3042 has occurred within 3 years after decedent’s death, a formal tes-
-3043 tacy proceeding may be commenced at any time thereafter for the
3044 sole purpose of establishing a devise of property which the devisee
3045 or the devisee’s successors and assigns possessed in accordance with
3046 the will or property which was not possessed or claimed by anyone
3047 by virtue of the decedent’s title during the 3-year period, and the
3048 order of the Court shall be limited to that property. These limita-
-3049 tions do not apply to proceedings to construe probated wills or
3050 determine heirs of an intestate. In cases under (1) or (2) above, the
3051 date on which a testacy or appointment proceeding is properly
3052 commenced shall be deemed to be the date of the decedent’s death
3053 for purposes of other limitations provisions of this chapter which
3054 relate to the date of death.

3055 Section 3-109. [Statutes of Limitation on Decedent’s Cause of
3056 Action.]
3057 No statute of limitation running on a cause of action belonging
3058 to a decedent which had not been barred as of the date of death,
3059 shall apply to bar a cause of action surviving the decedent’s death
3060 sooner than four months after death. A cause of action which, but
3061 for this section, would have been barred less than four months
3062 after death, is barred after four months unless tolled.

Part 23063
3064
3065

3066 Section 3-201. Venue for First and Subsequent Estate Proceed-
-3067 ings; Location of Property.]
3068 (a) Venue for the first informal or formal testacy or appoint-
-3069 ment proceedings after a decedent’s death is:
3070 (1) in the county where the decedent was domiciled at the time
3071 of death; or
3072 (2) if the decedent was not domiciled in this commonwealth, in
3073 any county where property of the decedent was located at the time
3074 of death.

VENUE FOR PROBATE AND ADMINISTRATION;
PRIORITY TO ADMINISTER
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(b) Venue for all subsequent proceedings within the exclusive
jurisdiction of the Court is in the place where the initial pro-
ceeding occurred, unless the initial proceeding has been trans-
ferred as provided in Section 1-303 or (c) of this section.

3075
3076
3077
3078

(c) If the first proceeding was informal, on application of an
interested person and after notice to the proponent in the first pro-
ceeding, the Court, upon finding that venue is elsewhere, may
transfer the proceeding and the file to the other court.

3079
3080
3081
3082

(d) For the purpose of aiding determinations concerning loca-
tion of assets which may be relevant in cases involving non-domi-
ciliaries, a debt, other than one evidenced by investment or
commercial paper or other instrument in favor of a non-domicil-
iary is located where the debtor resides or, if the debtor is a person
other than an individual, at the place where it has its principal
office. Commercial paper, investment paper and other instruments
are located where the instrument is. An interest in property held in
trust is located where the trustee may be sued.

3083
3084
3085
3086
3087
3088
3089
3090
3091

3092 Section 3-202. [Appointment or Testacy Proceedings; Conflicting
Claim ofDomicile in Another State.]3093

3094 If conflicting claims as to the domicile of a decedent are made in
a formal testacy or appointment proceeding commenced in this com-
monwealth, and in a testacy or appointment proceeding after notice
pending at the same time in another state, the Court of this common-
wealth must stay, dismiss, or permit suitable amendment in, the pro-
ceeding here unless it is determined that the local proceeding was
commenced before the proceeding elsewhere. The determination of
domicile in the proceeding first commenced must be accepted as
determinative in the proceeding in this commonwealth.

3095
3096
3097
3098
3099
3100
3101
3102

3103 Section 3-203. [Priority Among Persons Seeking Appointment
as Personal Representative.]3104

3105 (a) Whether the proceedings are formal or informal, persons
have priority for appointment in the following order:3106

3107 (1) the person with priority as determined by a probated will
including a person nominated by a power conferred in a will;3108

(2) the surviving spouse of the decedent who is a devisee of the
decedent;

3109
3110



3111 (3) other devisees of the decedent;
(4) the surviving spouse of the decedent;3112

3113 (5) other heirs of the decedent;
(6) if there is no known spouse or next of kin, a public adminis-

trator appointed pursuant to chapter one hundred ninety-four.
3114
3115

(b) An objection to an appointment can be made only in formal
proceedings. In case of objection the priorities stated in (a) apply
except that

3116
3117
3118
3119 (1) if the estate appears to be more than adequate to meet

exemptions and costs of administration but inadequate to dis-
charge anticipated unsecured claims, the Court, on petition of
creditors, may appoint any qualified person;

3120
3121
3122
3123 (2) in case of objection to appointment of a person other than

one whose priority is determined by will by an heir or devisee
appearing to have a substantial interest in the estate, the Court
may appoint a person who is acceptable to the heirs and devisees
or, in default of agreement any suitable person.

3124
3125
3126
3127
3128 (c) A person entitled to letters under (2) through (5) of (a)

above, may nominate a qualified person to act as personal repre-
sentative. Any person may renounce the right to nominate or to an
appointment by appropriate writing filed with the Court. When
two or more persons share a priority, those of them who do not
renounce must concur in nominating another to act for them, or in
applying for appointment.

3129
3130
3131
3132
3133
3134

(d) Conservators of the estates of protected persons, or if there
is no conservator, any guardian except a guardian ad litem of a
minor or incapacitated person, may exercise the same right to
nominate, to object to another’s appointment, or to participate in
determining the preference of a majority in interest of the heirs
and devisees that the protected person or ward would have if qual-
ified for appointment.

3135
3136
3137
3138
3139
3140
3141

(e) Appointment of one who does not have priority, including
priority resulting from renunciation or nomination determined
pursuant to this section, may be made only in formal proceedings.
Before appointing one without priority, the Court must determine
that those having priority, although given notice of the proceed-
ings, have failed to request appointment or to nominate another
for appointment, and that administration is necessary.

3142
3143
3144
3145
3146
3147
3148

(f) No person is qualified to serve as a personal representative;3149

[JanuaryHOUSE No. 104288
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3150 (1) who is under the age of 18;
3151 (2) whose appointment the Court finds in formal proceedings to
3152 be contrary to the best interests of the estate.
3153 (g) A personal representative appointed by a court of the dece-
-3154 dent’s domicile has priority over all other persons except where the
3155 decedent’s will nominates different persons to be personal represen-
-3156 tative in this commonwealth and in the state of domicile. The domi-
-3157 ciliary personal representative may nominate another, who shall
3158 have the same priority as the domiciliary personal representative.
3159 (h) This section governs priority for appointment of a successor
3160 personal representative but does not apply to the selection of a
3161 special personal representative.

3162 Section 3-204. [Reserved.]

3163 Section 3-205. [Judge or Register as Personal Representative.]
3164 If a Judge or Register desires to be appointed personal representa-
-3165 live of the estate of his or her spouse, child or parent who at the time
3166 of their decease was domiciled in his or her county, such appoint-
-3167 ment may be made and all subsequent proceedings relative to the
3168 estate may be had in the Court of any adjoining county, and the Reg-
-3169 ister thereof shall forthwith transmit to the Register of the county
3170 where the decedent was domiciled, a true and attested copy of all
3171 papers relating thereto filed and entered on the docket, which shall
3172 be recorded by the Register to whom they are transmitted.

3173
3174
3175

3176 Section 3-301. [lnformal Probate or Appointment Proceedings;
3177 Petition; Contents.]
3178 (a) Petitions for informal probate or informal appointment shall
3179 be directed to the Court, and verified by the petitioner to be accu-
-3180 rate and complete to the best of the petitioner’s knowledge and
3181 belief as to the following information:
3182 (1) Every petition for informal probate of a will or for informal
3183 appointment of a personal representative, other than a special or
3184 successor representative, shall contain the following:

INFORMAL PROBATE AND
APPOINTMENT PROCEEDINGS

Part 3
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(i) a statement of the interest of the petitioner;3185
(ii) the name, date of death, age and address of the decedent at the

time of death, and the names and addresses of the spouse, children,
heirs and devisees and the ages of any who are minors so far as
known or ascertainable with reasonable diligence by the applicant;

3186
3187
3188
3189

(iii) a statement identifying any heir or surviving spouse who
may be an incapacitated person;

3190
3191

(iv) if the decedent was not domiciled in the commonwealth at
the time of death, a statement showing venue;

3192
3193

(v) a statement identifying and indicating the address of any
personal representative of the decedent appointed in this common-
wealth or elsewhere whose appointment has not been terminated;

3194
3195
3196

(vi) a statement that a copy of the petition and the death certifi-
cate have been sent to the Division of Medical Assistance by cer-
tified mail; and

3197
3198
3199

(vii) a statement that the time limit for informal probate or
appointment as provided in this Article has not expired either
because 3 years or less have passed since the decedent’s death, or,
if more than 3 years from death have passed, circumstances as
described by Section 3-108 authorizing tardy probate or appoint-
ment have occurred.

3200
3201
3202
3203
3204
3205

(2) A petition for informal probate of a will shall state the
following in addition to the statements required by (1):

3206
3207

(i) that the original of the decedent’s last will is in the posses-
sion of the court, or accompanies the petition, or that an authenti-
cated copy of a will probated in another jurisdiction accompanies
the petition;

3208
3209
3210
3211

(ii) that the petitioner, to the best of the petitioner’s knowledge,
believes the will to have been validly executed;

3212
3213

(iii) that after the exercise of reasonable diligence, the peti-
tioner is unaware of any instrument revoking the will, and that the
petitioner believes that the instrument which is the subject of the
petition is the decedent’s last will.

3214
3215
3216
3217

(iv) a statement that a death certificate issued by a public officer
is in the possession of the Court, or accompanies the petition.

3218
3219

(3) A petition for informal appointment of a personal represen-
tative to administer an estate under a will shall describe the will
by date of execution and state the time and place of probate or the
pending petition for probate. The petition for appointment shall
adopt the statements in the petition for probate and state the name,

3220
mi
'xm

3223
3224
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address and priority for appointment of the person whose appoint-
ment is sought.

3225
3226

(4) A petition for informal appointment of a personal represen-
tative in intestacy shall state in addition to the statements required
by (1):

3227
3228
3229

(i) that after the exercise of reasonable diligence, the petitioner is
unaware of any unrevoked testamentary instrument relating to prop-
erty having a situs in this commonwealth under Section 1-301, or, a
statement why any such instrument of which the petitioner may be
aware is not being probated;

3230
3231
3232
3233
3234

(ii) the priority of the person whose appointment is sought and
the names of any other persons having a prior or equal right to the
appointment under Section 3-203.

3235
3236
3237

(iii) a statement that a death certificate issued by a public officer
is in the possession of the Court, or accompanies the petition.

3238
3239

(5) A petition for appointment of a personal representative to
succeed a personal representative appointed under a different tes-
tacy status shall refer to the order in the most recent testacy pro-
ceeding, state the name and address of the person whose
appointment is sought and of the person whose appointment will
be terminated if the petition is granted, and describe the priority of
the petitioner.

3240
3241
3242
3243
3244
3245
3246

(6) A petition for appointment of a personal representative to
succeed a personal representative who has tendered a resignation
as provided in 3-610(c), or whose appointment has been termi-
nated by death or removal, shall adopt the statements in the peti-
tion which led to the appointment of the person being succeeded
except as specifically changed or corrected, state the name and
address of the person who seeks appointment as successor, and
describe the priority of the petitioner.

3247
3248
3249
3250
3251
3252
3253
3254

(b) By verifying a petition for informal probate, or informal
appointment, the petitioner submits personally to the jurisdiction of
the Court in any proceeding for relief from fraud relating to the peti-
tion, or for perjury, that may be instituted against the petitioner.

3255
3256
3257
3258

3259 Section 3-302. [lnformal Probate; Duty of Magistrate; Effect of
Informal Probate.]3260

3261 Upon receipt of a petition requesting informal probate of a will,
the Court or a Magistrate, upon making the findings required by
Section 3-303 shall issue a written statement of informal probate

3262
3263
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if at least seven days have elapsed since the decedent’s death.
Informal probate is conclusive as to all persons until superseded
by an order in a formal testacy proceeding. No defect in the peti-
tion or procedure relating thereto which leads to informal probate
of a will renders the probate void.

3264
3265
3266
3267
3268

Section 3-303. [lnformal Probate; Proof and Findings Required.]3269
(a) In an informal proceeding for original probate of a will, the

Court or a Magistrate shall determine whether:
3270
3271
3272 (1) the petition is complete;
3273 (2) the petitioner has made oath or affirmation that the state-

ments contained in the petition are true to the best of the petition-
er’s knowledge and belief;

3274
3275
3276 (3) the petitioner appears from the petition to be an interested

person as defined in Section 1-201(24);3277
3278 (4) on the basis of the statements in the petition, venue is

proper;3279
3280 (5) an original, duly executed and apparently unrevoked will is

in the Court’s possession;3281
3282 (6) on the basis of the statements in the petition any notice

required by Section 3-306 has been given and that the petition is
not within Section 3-304;

3283
3284
3285 (7) it appears from the petition that the time limit for original

probate has not expired;3286
(8) on the basis of statements in the petition, the spouse and

heirs are not incapacitated persons or minors; or if they are inca-
pacitated persons or minors they are represented by guardians or
conservators; and

3287
3288
3289
3290

(9) a death certificate issued by a public officer is in the Court’s
possession.

3291
3292

(b) The petition shall be denied if it indicates that a personal
representative has been appointed in another county of this com-
monwealth or except as provided in subsection (d) below, if it
appears that this or another will of the decedent has been the sub-
ject of a previous probate order.

3293
3294
3295
3296
3297

(c) A will which appears to have the required signatures and
which contains an attestation clause showing that requirements of
execution under Section 2-502 have been met shall be probated
without further proof. In other cases, a Magistrate may assume
execution if the will appears to have been properly executed.

3298
3299
3300
3301
3302
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(d) Informal probate of a will which has been previously pro-
bated in another state or country may be granted at any time upon
written petition by any interested person, together with deposit of
an authenticated copy of the will and of the statement probating it
from the office or court where it was first probated.

3303
3304
3305
3306
3307

(e) A will from a place which does not provide for probate of a
will after death and which is not eligible for probate under subsec-
tion (a) above, may be probated in this commonwealth upon
receipt by the Court of a duly authenticated copy of the will and a
duly authenticated certificate of its legal custodian that the copy
filed is a true copy and that the will has become operative under
the law of the other place.

3308
3309
3310
3311
3312
3313
3314

Section 3-304. [lnformal Probate; Unavailable in Certain Cases.]3315
Petitions for informal probate which relate to one or more of a

known series of testamentary instruments (other than a will and
one or more codicils thereto), the latest of which does not
expressly revoke the earlier, shall be declined.

3316
3317
3318
3319

Section 3-305. [lnformal Probate; Magistrate Not Satisfied.]3320
3321 (a) If the Magistrate is not satisfied that a will is entitled to be

probated in informal proceedings because of failure to meet the
requirements of Sections 3-303 and 3-304 or any other reason, the
Magistrate may decline the petition. A declination of informal
probate is not an adjudication and does not preclude formal pro-
bate proceedings.

3322
3323
3324
3325
3326

Section 3-306. [lnformal Probate and Appointment Proceed
ings; Notice Requirements.]

3327
3328

(a) The petitioner must give written notice seven days prior to
petitioning for informal probate or appointment by delivery or by
mail: (I) to all heirs and devisees; (2) to any person having a prior
or equal right to appointment not waived in writing and filed with
the Court; and (3) to any personal representative of the decedent
whose appointment has not been terminated. A certificate that
such notice has been given, setting forth the names and addresses
of those to whom notice has been given, shall be prima facie evi-
dence thereof. No other prior notice of an informal probate or
appointment proceeding is required.

3329
3330
3331
3332
3333
3334
3335
3336

337
3338
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(b) The notice shall be delivered or sent by ordinary mail to

each of the heirs and devisees. The notice shall include the name
and address of the petitioner and personal representative, indicate
that it is being sent to persons who have or may have some
interest in the estate being administered, indicate whether bond
with or without surety will be filed, and describe the court where
papers relating to the estate are on file. The notice shall state that
the estate is being administered under informal procedure by the
personal representative under the Massachusetts Uniform Probate
Code without supervision by the Court, that inventory and
accounts are not required to be filed with the Court, but that recip-
ients are entitled to notice regarding the administration from the
personal representative and can petition the Court in any matter
relating to the estate, including distribution of assets and expenses
of administration. The notice shall state that the recipient is enti-
tled to petition the court to institute formal proceedings and to
obtain orders terminating or restricting the powers of personal
representatives appointed under informal procedure.

3339
3340
3341
3342
3343
3344
3345
3346
3347
3348
3349
3350
3351
3352
3353
3354
3355
3356

(c) If it appears from the petition that there is no spouse or heir
of the decedent or that any devisee is a charity, the petitioner shall
give notice to the attorney general of the commonwealth.

3357
3358
3359

(d) If it appears from the petition that a spouse, heir or devisee
is a minor or an incapacitated person, the petitioner shall give
notice to that person and that person’s guardian or conservator.

3360
3361
3362

(e) The duty does not extend to require notice to persons who
have been adjudicated in a prior formal testacy proceeding to have
no interest in the estate. The petitioner’s failure to give this notice
is a breach of duty to the persons concerned but does not affect
the validity of the probate, appointment, powers or other duties. A
petitioner may inform other persons of the petition by delivery or
ordinary first class mail.

3363
3364
3365
3366
3367
3368
3369

3370 Section 3-307. [lnformal Appointment Proceedings; Delay in
3371 Order; Duty of Magistrate; Effect of Appointment.]
3372 (a) Upon receipt of a petition for informal appointment of
3373 personal representative other than a special personal representa-
-3374 tive as provided in Section 3-614, if at least seven days have
3375 elapsed since the decedent’s death, the Court or a Magistrate, after
3376 making the findings required by Section 3-308, shall appoint the
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3377 petitioner subject to qualification and acceptance; provided, that if
3378 the decedent was a non-resident, the Court or a Magistrate shall
3379 delay the order of appointment until 30 days have elapsed since
3380 death unless the personal representative appointed at the dece-
-3381 dent’s domicile is the petitioner, or unless the decedent’s will
3382 directs that the decedent’s estate be subject to the laws of this
3383 commonwealth.
3384 (b) The status of personal representative and the powers and
3385 duties pertaining to the office are fully established by informal
3386 appointment. An appointment, and the office of personal represen-
-3387 tative created thereby, is subject to termination as provided in Sec-
-3388 tions 3-608 through 3-612, but is not subject to retroactive
3389 vacation.

3390 Section 3-308. [lnformal Appointment Proceedings; Proof and
3391 Findings Required.]
3392 (a) In informal appointment proceedings, the Court or a Magis-
-3393 trate must determine whether:
3394 (1) the petition for informal appointment of a personal repre-
-3395 sentative is complete;
3396 (2) the petitioner has made oath or affirmation that the state-
-3397 ments contained in the petition are true to the best of the petition-
-3398 er’s knowledge and belief;
3399 (3) the petitioner appears from the petition to be an interested
3400 person as defined in Section 1-201(24);
3401 (4) on the basis of the statements in the petition, venue is proper;
3402 (5) any will to which the requested appointment relates has
3403 been formally or informally probated; but this requirement does
3404 not apply to the appointment of a special personal representative;
3405 (6) any notice required by Section 3-306 has been given; and
3406 (7) from the statements in the petition, the person whose
3407 appointment is sought has priority entitling that person to the
3408 appointment;
3409 (8) on the basis of the statements in the petition, the spouse and
3410 heirs are not incapacitated persons or minors; or if any are inca-
-3411 pacitated persons or minors they are represented by guardians or
3412 conservators; and
3413 (9) a death certificate issued by a public officer is in the Court’s
3414 possession.
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3415 (b) Unless Section 3-612 controls, the petition must be denied
3416 if it indicates that a personal representative who has not filed a
3417 written statement of resignation as provided in Section 3-610(c)
3418 has been appointed in this or another county of this common-
-3419 wealth, that (unless the petitioner is the domiciliary personal rep-
-3420 resentative or the domiciliary representative’s nominee) the
3421 decedent was not domiciled in this commonwealth and that a per-
-3422 sonal representative whose appointment has not been terminated
3423 has been appointed by a Court in the state of domicile, or that
3424 other requirements of this section have not been met.

3425 Section 3-309. [lnformal Appointment Proceedings; Magistrate
3426 Not Satisfied.]
3427 If the Magistrate is not satisfied that a requested informal
3428 appointment of a personal representative should be made because
3429 of failure to meet the requirements of Sections 3-307 and 3-308,
3430 or for any other reason, the Magistrate may decline the petition. A
3431 declination of informal appointment is not an adjudication and
3432 does not preclude appointment in formal proceedings.

3433 Section 3-310. [Reserved.]

3434 Section 3-311. [lnformal Appointment Unavailable in Certain
3435 Cases.]
3436 If a petition for informal appointment indicates the existence of
3437 a possible unrevoked testamentary instrument which may relate to
3438 property subject to the laws of this commonwealth, and which
3439 is not filed for probate in this court, the Magistrate shall decline
3440 the petition.

3441
3442
3443

3444 Section 3-401. [Formal Testacy Proceedings; Nature; When
3445 Commenced.]
3446 A formal testacy proceeding is litigation to determine whether a
3447 decedent left a valid will. A formal testacy proceeding may be
3448 commenced by an interested person filing a petition as described

FORMAL TESTACY AND
APPOINTMENT PROCEEDINGS

Part 4
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in Section 3-402(a) in which that person requests that the Court
enter an order probating a will, or a petition to set aside an
informal probate of a will or to prevent informal probate of a will
which is the subject of a pending petition, or a petition in accor-
dance with Section 3-402(b) for an order that the decedent died
intestate.

3449
3450
3451
3452
3453
3454

A petition may seek formal probate of a will without regard to
whether the same or a conflicting will has been informally pro-
bated. A formal testacy proceeding may, but need not, involve a
request for appointment of a personal representative.

3455
3456
3457
3458

During the pendency of a formal testacy proceeding, the Magis-
trate shall not act upon any petition for informal probate of any
will of the decedent or any petition for informal appointment of a
personal representative of the decedent.

3459
3460
3461
3462

Unless a petition in a formal testacy proceeding also requests
confirmation of the previous informal appointment, a previously
appointed personal representative, after receipt of notice of the
commencement of a formal probate proceeding, must refrain from
exercising the power to make any further distribution of the estate
during the pendency of the formal proceeding. A petitioner who
seeks the appointment of a different personal representative in a
formal proceeding also may request an order restraining the acting
personal representative from exercising any of the powers of
office and requesting the appointment of a special personal repre-
sentative. In the absence of a request, or if the request is denied,
the commencement of a formal proceeding has no effect on the
powers and duties of a previously appointed personal representa-
tive other than those relating to distribution.

3463
3464
3465
3466
3467
3468
3469
3470
3471
3472
3473
3474
3475
3476

Section 3-402. [Formal Testacy or Appointment Proceedings;
Petition; Contents.]

3477
3478

(a) Petitions for formal probate of a will, or for adjudication of
intestacy with or without request for appointment of a personal
representative, must be directed to the Court, request a judicial
order and contain further statements as indicated in this section.
A petition for formal probate of a will

3479
3480
3481
3482
3483

(1) requests an order as to the testacy of the decedent in relation
to a particular instrument which may or may not have been infor-
mally probated and determining the heirs,

3484
3485
3486
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(2) contains the statements required for informal petitions as
stated in Section 3-301 (a)(1), the statements required by subpara-
graphs (ii) and (iii) of Section 3-301 (a)(2), and

3487
3488
3489

(3) states whether the original of the last will of the decedent is
in the possession of the Court or accompanies the petition.

3490
3491

If the original will is neither in the possession of the Court nor
accompanies the petition and no authenticated copy of a will pro-
bated in another jurisdiction accompanies the petition, the petition
also must state the contents of the will, and indicate that it is lost,
destroyed, or otherwise unavailable.

3492
3493
3494
3495
3496

(b) If a death certificate issued by a public officer is not filed
with the petition, the Court may direct the petitioner to report the
results of, or make and report back concerning, a reasonably dili-
gent search for the alleged decedent in any manner that may seem
advisable.

3497
3498
3499
3500
3501
3502 (c) A petition for adjudication of intestacy and appointment of

a personal representative in intestacy must request a judicial find-
ing and order that the decedent left no will and determining
the heirs, contain the statements required by (1) and (4) of Sec-
tion 3-301 (a) and indicate whether supervised administration is
sought. A petition may request an order determining intestacy and
heirs without requesting the appointment of a personal representa-
tive, in which case, the statements required by subparagraph (ii)
of Section 3-301 (a)(4) above may be omitted.

3503
3504
3505
3506
3507
3508
3509
3510

3511 Section 3-403. [Formal Testacy Proceedings; Notice.]
3512 (a) Upon commencement of a formal testacy proceeding, notice

shall be given in the manner prescribed by Section 1-401 by the
petitioner to the persons herein enumerated.

3513
3514
3515 (b) Notice shall be given to the following persons; the surviving

spouse, children, and other heirs of the decedent, the devisees and
executors named in any will that is being, or has been, probated,
or offered for informal or formal probate in the county, or that is
known by the petitioner to have been probated, or offered for
informal or formal probate elsewhere, and any personal represen-
tative of the decedent whose appointment has not been terminated.
Notice may be given to other persons. In addition, the petitioner
shall give notice by publication to all unknown persons and to all

3516
3517
3518
3519
3520
3521
3522
3523
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known persons whose addresses are unknown who have any
interest in the matters being litigated.

3524
3525

(c) The notice shall include the name and address of the peti-
tioner and personal representative, indicate that it is being sent to
persons who have or may have some interest in the estate being
administered, indicate whether bond with or without surety will be
filed, and describe the court where papers relating to the estate are
on file. The notice shall state that the estate is being administered
under formal procedure by the personal representative under the
Massachusetts Uniform Probate Code without supervision by
the Court, that inventory and accounts are not required to be filed
with the Court, but that recipients are entitled to notice regarding
the administration from the personal representative and can peti-
tion the Court in any matter relating to the estate, including distri-
bution of assets and expenses of administration.

3526
3527
3528
3529
3530
3531
3532
3533
3534
3535
3536
3537
3538

(d) If it appears from the petition that there is no spouse or heir
of the decedent or that any devisee is a charity, the petitioner shall
give notice to the attorney general of the commonwealth.

3539
3540
3541

(e) If it appears from the petition that a spouse, heir or devisee
is a minor or an incapacitated person, the petitioner shall give
notice to that person and that person’s guardian or conservator.

3542
3543
3544
3545 (f) The duty does not extend to require notice to persons who

have been adjudicated in a prior formal testacy proceeding to have
no interest in the estate. The petitioner’s failure to give this notice
is a breach of duty to the persons concerned but does not affect
the validity of the probate, appointment, powers or other duties.
A petitioner may inform other persons of the petition by delivery
or ordinary first class mail.

3546
3547
3548
3549
3550
3551

3552

3553 Section 3-405. [Formal Testacy Proceedings; Hearings and
3554 Proof.]
3555 If evidence concerning execution of the will is necessary, the
3556 affidavit or testimony of one of any attesting witnesses to the
3557 instrument is sufficient. If the affidavit or testimony of an
3558 attesting witness is not available, execution of the will may be
3559 proved by other evidence or affidavit.

Section 3-404. [Reserved.]
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3560 Section 3-406. [Formal Testacy Proceedings; Contested Cases;
3561 Testimony of Attesting Witnesses.]
3562 (a) If evidence concerning execution of an attested will which
3563 is not self-proved is necessary in contested cases, the testimony of
3564 at least one of the attesting witnesses, if within the common-
-3565 wealth, competent and able to testify, is required. Due execution
3566 of a will may be proved by other evidence.
3567 (b) If the will is self-proved, compliance with signature and
3568 other requirements of execution are presumed subject to rebuttal
3569 without the testimony of any witness upon filing the will and the
3570 acknowledgment and affidavits annexed or attached thereto,
3571 unless there is proof of fraud or forgery affecting the acknowledg-
-3572 ment or affidavit.

3573 Section 3-407. [Reserved.]

3574 Section 3-408. [Formal Testacy Proceedings; Will Construc-
-3575 tion; Effect of Final Order in Another Jurisdiction.]
3576 A final order of a court of another state determining testacy, the
3577 validity or construction of a will, made in a proceeding involving
3578 notice to and an opportunity for contest by all interested persons
3579 must be accepted as determinative by the courts of this common-
-3580 wealth if it includes, or is based upon, a finding that the decedent
3581 was domiciled at death in the state where the order was made.

3582 Section 3-409. [Formal Testacy Proceedings; Order; Foreign
3583 Will.]
3584 After the time required for any notice has expired, upon proof
3585 of notice, and after any hearing that may be necessary, if the Court
3586 finds that the testator is dead, venue is proper and that the pro-
-3587 ceeding was commenced within the limitation prescribed by
3588 Section 3-108, it shall determine the decedent’s domicile at death,
3589 the heirs and the status of testacy. Any will found to be valid and
3590 unrevoked shall be formally probated. Termination of any pre-
-3591 vious informal appointment of a personal representative, which
3592 may be appropriate in view of the relief requested and findings, is
3593 governed by Section 3-612. The petition shall be dismissed or
3594 appropriate amendment allowed if the Court is not satisfied that
3595 the alleged decedent is dead. A will from a place which does not
3596 provide for probate of a will after death, may be proved for pro-
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3597 bate in this commonwealth by a duly authenticated certificate of
3598 its legal custodian that the copy introduced is a true copy and that
3599 the will has become effective under the law of the other place.

3600 Section 3-410. [Formal Testacy Proceedings; Probate of More
3601 Than One Instrument.]
3602 If two or more instruments are offered for probate before a final
3603 order is entered in a formal testacy proceeding, more than one instru-
-3604 ment may be probated if neither expressly revokes the other or con-
-3605 tains provisions which work a total revocation by implication. If
3606 more than one instrument is probated, the order shall indicate what
3607 provisions control in respect to the nomination of an executor, if any.
3608 The order may, but need not, indicate how any provisions of a partic-
-3609 ular instrument are affected by the other instrument. After a final
3610 order in a formal testacy proceeding has been entered, no petition for
3611 probate of any other instrument of the decedent may be entertained,
3612 except incident to a petition to vacate a previous probate order and
3613 subject to the time limits of Section 3-412.

3614 Section 3-411. [Formal Testacy Proceedings; Partial Intestacy.]
3615 If it becomes evident in the course of a formal testacy pro-
-3616 ceeding that, though one or more instruments are entitled to be
3617 probated, the decedent’s estate is or may be partially intestate, the
3618 Court shall enter an order to that effect.

3619 Section 3-412. [Formal Testacy Proceedings; Effect of Order;
3620 Vacation.]
3621 Subject to appeal and subject to vacation as provided herein
3622 and in Section 3-413, a formal testacy order under Sections 3-409
3623 to 3-411, including an order that the decedent left no valid will
3624 and determining heirs, is final as to all persons with respect to all
3625 issues concerning the decedent’s estate that the court considered
3626 or might have considered incident to its rendition relevant to the
3627 question of whether the decedent left a valid will, and to the deter-
-3628 mination of heirs, except that:
3629 (1) The court shall entertain a petition for vacation of its order and
3630 probate of another will of the decedent if it is shown that the propo-
-3631 nents of the later-offered will were unaware of its existence at the
3632 time of the earlier proceeding or were unaware of the earlier pro-re unaware ot the earlier prr

3633 ceeding and were given no notice thereof, except by publication
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(2) If intestacy of all or part of the estate has been ordered, the
determination of heirs of the decedent may be reconsidered if it is
shown that one or more persons were omitted from the determina-
tion and it is also shown that the persons were unaware of their
relationship to the decedent, were unaware of the death or were
given no notice of any proceeding concerning the estate, except by
publication.

3634
3635
3636
3637
3638
3639
3640

(3) A petition for vacation under either (1) or (2) above must be
filed prior to the earlier of the following time limits;

3641
3642

(i) If a personal representative has been appointed for the
estate, the time of entry of any order approving final distribution
of the estate, or, if the estate is closed by statement, 6 months after
the filing of the closing statement.

3643
3644
3645
3646

(ii) Whether or not a persona! representative has been appointed
for the estate of the decedent, the time prescribed by Section 3-108
when it is no longer possible to initiate an original proceeding to
probate a will of the decedent.

3647
3648
3649
3650

(iii) 12 months after the entry of the order sought to be vacated.3651
(4) The order originally rendered in the testacy proceeding may

be vacated, if appropriate under the circumstances, by the order of
probate of the later-offered will or the orderredetermining heirs.

3652
3653
3654
3655 (5) If the alleged decedent is not dead, the alleged decedent

may recover estate assets in the hands of the personal representa-
tive. In addition to any remedies available to the alleged decedent
by reason of any fraud or intentional wrongdoing, the alleged
decedent may recover any estate or its proceeds from distributees
that is in their hands, or the value of distributions received by
them, to the extent that any recovery from distributees is equitable
in view of all of the circumstances.

3656
3657
3658
3659
3660
3661
3662

3663 Section 3-413. [Formal Testacy Proceedings; Vacation of Order
3664 For Other Cause.]
3665 For good cause shown, an order in a formal testacy proceeding
3666 may be vacated within the time allowed for appeal.

3667 Section 3-414. [Formal Proceedings Concerning Appointment
3668 of Personal Representative.]
3669 (a) A formal proceeding for adjudication regarding the priority
3670 or qualification of one who is a petitioner for appointment as per-
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3671 sonal representative, or of one who previously has been appointed
3672 personal representative in informal proceedings, if an issue con-
-3673 cerning the testacy of the decedent is or may be involved, is gov-
-3674 erned by Section 3-402, as well as by this section. In other cases,
3675 the petition shall contain or adopt the statements required by
3676 Section 3-301(a)(l) and describe the question relating to priority
3677 or qualification of the personal representative which is to be
3678 resolved. If the proceeding precedes any appointment of a personal
3679 representative, it shall stay any pending informal appointment pro-
-3680 ceedings as well as any commenced thereafter. If the proceeding is
3681 commenced after appointment, the previously appointed personal
3682 representative, after receipt of notice thereof, shall refrain from exer-
-3683 cising any power of administration except as necessary to preserve
3684 the estate or unless the Court orders otherwise.
3685 (b) After notice as prescribed in Section 3-403 to interested per-
-3686 sons, including all persons interested in the administration of the
3687 estate as successors under the applicable assumption concerning tes-
-3688 tacy, any previously appointed personal representative and any
3689 person having or claiming priority for appointment as personal rep-
-3690 resentative, the Court shall determine who is entitled to appointment
3691 under Section 3-203, make a proper appointment and, if appropriate,
3692 terminate any prior appointment found to have been improper as
3693 provided in cases of removal under Section 3-611.
3694
3695

3696 Section 3-501. [Supervised Administration; Nature of Pro-
-3697 ceeding.]
3698 Supervised administration is a single in rem proceeding to
3699 secure complete administration and settlement of a decedent’s
3700 estate under the continuing authority of the Court which extends
3701 until entry of an order approving distribution of the estate and dis-
-3702 charging the personal representative or other order terminating the
3703 proceeding. A supervised personal representative is responsible to
3704 the Court, as well as to the interested parties, and is subject
3705 to directions concerning the estate made by the Court on its own
3706 motion or on the motion of any interested party. Except as other-
-3707 wise provided in this Part, or as otherwise ordered by the Court, a

SUPERVISED ADMINISTRATION
Part 5
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supervised personal representative has the same duties and powers
as a personal representative who is not supervised.

3708
3709

Section 3-502. [Supervised Administration; Petition; Order.]3710
A petition for supervised administration may be filed by any

interested person or by a personal representative at any time or the
prayer for supervised administration may be joined with a petition
in a testacy or appointment proceeding. If the testacy of the dece-
dent and the priority and qualification of any personal representa-
tive have not been adjudicated previously, the petition for
supervised administration shall include the matters required of a
petition in a formal testacy proceeding and the notice require-
ments and procedures applicable to a formal testacy proceeding
apply. If not previously adjudicated, the Court shall adjudicate the
testacy of the decedent and questions relating to the priority and
qualifications of the personal representative in any case involving
a request for supervised administration, even though the request
for supervised administration may be denied. After notice to inter-
ested persons, the Court shall order supervised administration of a
decedent’s estate: (1) if the decedent’s will directs supervised
administration, it shall be ordered unless the Court finds that cir-
cumstances bearing on the need for supervised administration
have changed since the execution of the will and that there is no
necessity for supervised administration; (2) if the decedent’s will
directs unsupervised administration, supervised administration
shall be ordered only upon a finding that it is necessary for protec-
tion of persons interested in the estate; or (3) in other cases if the
Court finds that supervised administration is necessary under the
circumstances.

3711
3712
3713
3714
3715
3716
3717
3718
3719
3720
3721
3722
3723
3724
3725
3726
3727
3728
3729
3730
3731
3732
3733
3734
3735

3736 Section 3-503. [Supervised Administration; Effect on Other
3737 Proceedings.]
3738 (a) The pendency of a proceeding for supervised administration
3739 of a decedent’s estate stays action on any informal petition then
3740 pending or thereafter filed.
3741 (b) If a will has been previously probated in informal proceed-
-3742 ings, the effect of the filing of a petition for supervised administra-
-3743 tion is as provided for formal testacy proceedings by Section 3-401.
3744 (c) After receiving notice of the filing of a petition for super-
-3745 vised administration, a personal representative who has been
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appointed previously shall not exercise the power to distribute any
estate. The filing of the petition does not affect other powers and
duties unless the Court restricts the exercise of any of them
pending full hearing on the petition.

3746
3747
3748
3749

Section 3-504. [Supervised Administration; Powers of Personal
Representative.]

3750
3751

Unless restricted by the Court, a supervised personal representa-
tive has, without interim orders approving exercise of a power, all
powers of personal representatives under this Code, but the personal
representative shall not exercise power to make any distribution of
the estate without prior order of the Court. Any other restriction on
the power of a personal representative which may be ordered by the
Court must be endorsed on the personal representative’s letters of
appointment and, unless so endorsed, is ineffective as to persons
dealing in good faith with the personal representative.

3752
3753
3754
3755
3756
3757
3758
3759
3760

Section 3-505. [Supervised Administration; Interim Orders;
Distribution and Closing Orders.]

3761
3762

Unless otherwise ordered by the Court, supervised administra-
tion is terminated by order in accordance with time restrictions,
notices and contents of orders prescribed for proceedings under
Section 3-1001. Interim orders approving or directing partial dis-
tributions or granting other relief may be issued by the Court at any
time during the pendency of a supervised administration on the peti-
tion of the personal representative or any interested person. Unless
otherwise required by order, notice of interim orders in supervised
administration need be given only to interested persons who request
notice of all orders entered in the proceeding.

3763
3764
3765
3766
3767
3768
3769
3770
3771
3772

3773
3774
3775

3776 Section 3-601. [Qualification.]
3777 Prior to receiving letters, a personal representative shall accept
3778 appointment and qualify by filing a bond with the appointing
3779 Court.

PERSONAL REPRESENTATIVE; APPOINTMENT,
CONTROL AND TERMINATION OF AUTHORITY

Part 6
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3780 Section 3-602 [Acceptance of Appointment; Consent to Juris-
-3781 diction.]
3782 By accepting appointment, a personal representative submits
3783 personally to the jurisdiction of any court of the commonwealth in
3784 any proceeding relating to the estate that may be instituted by any
3785 interested person. Notice of any proceeding in the Probate and
3786 Family Court shall be delivered to the personal representative, or
3787 mailed by ordinary first class mail at the address listed in the peti-
-3788 tion for appointment or as thereafter reported to the Court and to
3789 the address as then known to the petitioner. Service in a pro-
-3790 ceeding in any other Court shall be delivered in accordance with
3791 the rules of that Court.

3792 Section 3-603. [Bond Without Sureties.]
3793 (a) No sureties are required of a personal representative
3794 appointed in informal proceedings, except (1) when a personal
3795 representative is appointed to administer an estate under a will
3796 containing an express requirement of sureties or (2) when sureties
3797 are required under Section 3-605. Sureties may be required by
3798 Court order at the time of appointment of a personal representa-
-3799 tive appointed in any formal proceeding except that sureties are
3800 not required of a personal representative appointed in formal pro-
-3801 ceedings if the will relieves the personal representative of sureties
3802 or bond, unless sureties have been requested by an interested party
3803 and the Court is satisfied that sureties are desirable. In any formal
3804 proceeding the Court, on its own motion, may require sureties or
3805 additional sureties. Sureties required by any will may be dis-
-3806 pensed with in formal proceedings upon determination by the
3807 Court that sureties are not necessary. No sureties are required of
3808 any personal representative who, pursuant to statute, has deposited
3809 cash or collateral with an agency of this commonwealth to secure
3810 performance of duties. Language in a will waiving the personal
3811 representative’s bond shall be deemed to be a request for waiver
3812 of any necessity of sureties on a bond.
3813 (b) No surety shall be required upon bonds filed by national
3814 banks or trust companies located in this commonwealth and duly
3815 permitted to act in a fiduciary capacity as personal representative
3816 or trustee, except that the Court appointing such bank or trust
3817 company as a personal representative, other than as trustee, may
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upon application of any interested person require the bank or trust
company so appointed to give such security, in addition to any
lien or security provided by the laws of the United States, as the
Court may consider proper, and upon failure of such bank or trust
company to give the security required may revoke such appoint-
ment and remove such bank or trust company.

3818
3819
3820
3821
3822
3823

Section 3-604. [Bond with Sureties; Procedure; Reduction.]3824
If sureties are required and the provisions of the will or order

do not specify the amount, unless stated in the petition, the person
qualifying shall file a statement under oath with the Court indi-
cating the best estimate of the value of the personal estate of the
decedent and shall file a bond with the Court, or give other suit-
able security. The Court or the Magistrate shall determine that any
bond with sureties is duly executed by a corporate surety in an
amount equal to the estimate, or one or more individual sureties in
an amount equal to one and one-half times the amount of the esti-
mate. The Court may require corporate sureties on the bond; that
any surety be domiciled in the commonwealth; the performance of
a personal surety be secured by pledge of personal property, mort-
gage on real property or other adequate security; or that any indi-
vidual sureties shall be otherwise acceptable to the Court. The
Court may permit the amount of the bond to be reduced by the
value of assets of the estate deposited with a domestic financial
institution (as defined in Section 6-201) in a manner that prevents
their unauthorized disposition. On petition of the personal repre-
sentative or another interested person the Court may increase or
reduce the amount of the bond, release sureties, or permit the sub-
stitution of another bond with the same or different sureties.

3825
3826
3827
3828
3829
3830
3831
3832
3833
3834
3835
3836
3837
3838
3839
3840
3841
3842
3843
3844
3845

3846 Section 3-605. [Demand For Sureties by Interested Person.]
3847 Any person apparently having an interest in the estate worth in
3848 excess of $5OOO, or any creditor having a claim in excess of
3849 $5OOO, may make a written demand that a personal representative
3850 give sureties on the bond. The demand must be filed with the
3851 Court and a copy mailed to the personal representative, if appoint-
-3852 ment and qualification have occurred. Thereupon, sureties are
3853 required, but the requirement ceases if the person demanding
3854 sureties ceases to be interested in the estate, or if sureties are
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excused as provided in Section 3-603 or 3-604. After receiving
notice and until the provision of sureties or cessation of the
requirement of sureties, the personal representative shall refrain
from exercising any powers of office except as necessary to pre-
serve the estate. Failure of the personal representative to meet a
requirement of sureties by providing suitable sureties within 30
days after receipt of notice is cause for removal and appointment
of a successor personal representative.

3855
3856
3857
3858
3859
3860
3861
3862

Section 3-606. [Terms and Conditions of Bonds.]3863
(a) The following requirements and provisions apply to any

bond required by this Part:
3864
3865

(1) Bonds shall name the first judge of the Court making the
appointment and his or her successors as obligee for the benefit of
the persons interested in the estate and shall be conditioned upon the
faithful discharge by the fiduciary of all duties according to law.

3866
3867
3868
3869

(2) Unless otherwise provided by the terms of the approved
bond, sureties are jointly and severally liable with the personal
representative and with each other. The address of sureties shall
be stated in the bond.

3870
3871
3872
3873

(3) By executing an approved bond of a personal representa-
tive, the surety consents to the jurisdiction of the Court which
issued letters to the primary obligor in any proceedings pertaining
to the fiduciary duties of the personal representative and naming
the surety as a party. Notice of any proceeding shall be delivered
to the surety or mailed to the surety by registered or certified mail
at the address as listed with the Court where the bond is filed and
to the address as then known to the petitioner.

3874
3875
3876
3877
3878
3879
3880
3881

(4) On petition of a successor personal representative, any other
personal representative of the same decedent, or any inter-
ested person, a proceeding in the Court may be initiated against a
surety for breach of the obligation of the bond of the personal
representative.

3882
3883
3884
3885
3886

(5) The bond of the personal representative is not void after the
first recovery but may be proceeded against from time to time
until the whole penalty is exhausted.

3887
3888
3889

(6) If a new bond is required, the sureties on the prior bond
shall be liable for all breaches of the conditions thereof committed
before the new bond is approved and filed.

3890
3891
3892
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(b) No action or proceeding may be commenced against the
surety on any matter as to which an action or proceeding against
the primary obligor is barred by adjudication or limitation.

3893
3894
3895

Section 3-607. [Order Restraining Personal Representative.]3896
(a) On complaint in equity of any person who appears to have

an interest in the estate, the Court by temporary order may restrain
a personal representative from performing specified acts of
administration, disbursement, or distribution, or exercise of any
powers or discharge of any duties of his or her office, or make any
other order to secure proper performance of his or her duty, if it
appears to the Court that the personal representative otherwise
may take some action which would jeopardize unreasonably the
interest of the petitioner or of some other interested person. Per-
sons with whom the personal representative may transact business
may be made parties.

3897
3898
3899
3900
3901
3902
3903
3904
3905
3906
3907

(b) The matter shall be set for hearing within 10 days unless the
parties otherwise agree. Notice as the Court directs shall be given
to the personal representative and the attorney of record, if any,
and to any other parties named defendant in the petition.

3908
3909
3910
3911

Section 3-608. (Termination of Appointment; General.]3912
Termination of appointment of a personal representative occurs

as indicated in Sections 3-609 to 3-612, inclusive. Termination
ends the right and power pertaining to the office of personal repre-
sentative as conferred by this Code or any will, except that a per-
sonal representative, at any time prior to distribution or until
restrained or enjoined by court order, may perform acts necessary
to protect the estate and may deliver the assets to a successor rep-
resentative. Termination does not discharge a personal representa-
tive from liability for transactions or omissions occurring before
termination, or relieve the personal representative of the duty to
preserve assets subject to the personal representative’s control, to
account therefor and to deliver the assets. Termination does not
affect the jurisdiction of the Court over the personal representa-
tive, but terminates the authority to represent the estate in any
pending or future proceeding.

3913
3914
3915
3916
3917
3918
3919
3920
3921
3922
3923
3924
3925
3926
3927
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Section 3-609. (Termination of Appointment; Death or Dis-
ability.]110

The death of a personal representative or the appointment of a
guardian or conservator for the estate of a personal representative,
terminates his or her appointment. Until appointment and qualifi-
cation of a successor or special personal representative to replace
the deceased or protected representative, the representative of the
estate of the deceased or protected personal representative, if any,
has the duty to protect the estate possessed and being administered
by the decedent or ward at the time the appointment terminates,
has the power to perform acts necessary for protection and shall
account for and deliver the estate assets to a successor or special
personal representative upon appointment and qualification.

3933
3934
3935
3936
3937
3938
3939
3940

Section 3-610. [Termination of Appointment; Voluntary.]3941
(a) An appointment of a personal representative terminates as

provided in Section 3-1003, one year after the filing of a closing
statement.

3942
3943
3944

(b) An order closing an estate as provided in Section 3-1001
terminates an appointment of a personal representative.

3945
3946
3947 (c) A personal representative may resign the position by filing a

written statement of resignation with the Court after giving at
least 15 days written notice to the persons known to be interested
in the estate. The filed statement of resignation is ineffective as
a termination of appointment and in any event is effective only
upon Court approval or the appointment and qualification of a
successor representative and delivery of the assets.

3948
3949
3950
3951
3952
3953

3954 Section 3-611. [Termination of Appointment by Removal;
Cause; Procedure.]3955

3956 (a) A person interested in the estate may petition for removal of
a personal representative for cause at any time. Notice shall be
given in the manner prescribed by Section 1-401 by the petitioner
to the personal representative, and to other persons as the Court
may order. The Court may suspend the personal representative’s
authority in any manner during the pendency of the proceeding. If
removal is ordered, the Court also shall direct by order the dispo-
sition of the assets remaining in the name of, or under the control
of, the personal representative being removed.

3957
3958
3959
3960
3961
3962
3963
3964



1112001] HOUSE No. 1042

3965 (b) Cause for removal exists if it is shown that a personal repre-
-3966 sentative or the person seeking appointment intentionally misrep-
-3967 resented material facts in the proceedings leading to appointment,
3968 or that the personal representative has disregarded an order of the
3969 Court, has become incapable of discharging the duties of the
3970 office, or has mismanaged the estate or failed to perform any duty
3971 pertaining to the office. Unless the decedent’s will directs other-
-3972 wise, a personal representative appointed at the decedent’s domi-
-3973 cile, incident to securing his or her appointment or his or her
3974 nominee as ancillary personal representative, may obtain removal
3975 of another who was appointed personal representative in this corn-
-3976 monwealth to administer local assets.

3977 Section 3-612. [Termination of Appointment; Change of Tes-
-3978 tacy Status.]
3979 Except as otherwise ordered in formal proceedings, the probate of
3980 a will subsequent to the appointment of a personal representative in
3981 intestacy or under a will which is superseded by formal probate of
3982 another will, or the vacation of an informal probate of a will subse-
-3983 quent to the appointment of the personal representative thereunder,
3984 does not terminate the appointment of the personal representative
3985 although the personal representative’s powers may be reduced as
3986 provided in Section 3-401. Termination occurs upon appointment in
3987 informal or formal appointment proceedings of a person entitled to
3988 appointment under the later assumption concerning testacy. If no
3989 request for new appointment is made within 30 days after expiration
3990 of time for appeal from the order in formal testacy proceedings, or
3991 from the informal probate, changing the assumption concerning tes-
-3992 tacy, the previously appointed personal representative upon request
3993 may be appointed personal representative under the subsequently
3994 probated will, or as in intestacy as the case may be.

3995 Section 3-613. [Successor Personal Representative.]
3996 Parts 3 and 4 of this Article govern proceedings for appointment
3997 of a personal representative to succeed one whose appoint-
-3998 ment has been terminated. After appointment and qualification, a
3999 successor personal representative may be substituted in all actions
4000 and proceedings to which the former persona! representative was
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4001 a party, and no notice, process or claim which was given or served
4002 upon the former personal representative need be given to or served
4003 upon the successor in order to preserve any position or right the
4004 person giving the notice or filing the claim may thereby have
4005 obtained or preserved with reference to the former personal repre-
-4006 sentative. Except as otherwise ordered by the Court, the successor
4007 personal representative has the powers and duties in respect to the
4008 continued administration which the former personal representative
4009 would have had if the appointment had not been terminated.

4010 Section 3-614. [Special Personal Representative; Appointment.]
4011 A special personal representative may be appointed in a pro-
-4012 ceeding by order of the Court on the petition of any interested
4013 person and finding, after notice and hearing, that appointment is
4014 necessary to preserve the estate or to secure its proper administra-
-4015 tion including its administration in circumstances where a general
4016 personal representative cannot or should not act. If it appears to
4017 the Court that an emergency exists, appointment may be ordered
4018 without notice. A special personal representative shall continue to
4019 act during appeal of his or her appointment unless the Court
4020 orders otherwise.

4021 Section 3-615. [Special Personal Representative; Who May Be
4022 Appointed.]
4023 Any suitable person may be appointed special personal repre-
-4024 sentative.

4025 Section 3-616. [Reserved.]

4026 Section 3-617. [Special Personal Representative; Formal Proceed-
-4027 ings; Power and Duties.]
4028 (a) A special personal representative appointed by order of the
4029 Court in any formal proceeding has the power of a general personal
4030 representative except as limited by Section 3-715(b) and in the
4031 appointment and duties as prescribed in the order. The appointment
4032 may be for a period of up to 90 days except in extraordinary circum-
-4033 stances, in which case the Court may order an appointment for a
4034 longer period. The Court may, for good cause shown, extend the
4035 appointment for additional period, of up to 90 days.
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4036 (b) A special personal representative has authority to distribute
4037 only pursuant to Article 111, Part 7 and pursuant to specific orders
4038 of the Court,

4039 Section 3-618. [Termination of Appointment; Special Personal
4040 Representative.]
4041 The appointment of a special representative terminates in
4042 accordance with the provisions of the order of appointment or on
4043 the appointment of a general personal representative. In other
4044 cases, the appointment of a special personal representative is sub-
-4045 ject to termination as provided in Sections 3-608 through 3-611.
4046
4047
4048

4049 Section 3-701. [Time of Accrual of Duties and Powers.]
4050 The duties and powers of a personal representative commence
4051 upon appointment. The powers of a personal representative relate
4052 back in time to give acts by the person appointed which are bene-
-4053 ficial to the estate occurring prior to appointment the same effect
4054 as those occurring thereafter. Prior to appointment, a person
4055 named executor in a will may carry out written instructions of the
4056 decedent relating to the decedent’s body, funeral and burial
4057 arrangements. A personal representative may ratify and accept
4058 acts on behalf of the estate done by others where the acts would
4059 have been proper for a personal representative.

4060 Section 3-702. [Priority Among Different Letters.]
4061 A person to whom general letters are issued first has exclusive
4062 authority under the letters until the appointment is terminated or
4063 modified. If, through error, general letters are afterwards issued to
4064 another, the first appointed representative may recover any prop-
-4065 erty of the estate in the hands of the representative subsequently
4066 appointed, but the acts of the latter done in good faith before
4067 notice of the first letters are not void for want of validity of
4068 appointment.

DUTIES AND POWERS OF PERSONAL
REPRESENTATIVES

Part 7
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Section 3-703. [General Duties; Relation and Liability to Per-4069
4070 sons Interested in Estate; Standing to Sue.]

(a) A personal representative is a fiduciary who shall observe4071
the standards of care applicable to trustees as described by chapter
two hundred three C. A personal representative is under a duty to
settle and distribute the estate of the decedent in accordance with
the terms of any probated and effective will and this Code, and as
expeditiously and efficiently as is consistent with the best interests
of the estate. The personal representative shall use the authority
conferred by this Code, by the terms of the will, if any, and by any
order in proceedings to which the personal representative is party
for the best interests of successors to the estate.

4072
4073
4074
4075
4076
4077
4078
4079
4080

(b) Subject to other obligations of administration, an informally
probated will is authority to administer and distribute the estate
according to its terms. An order of appointment of a personal rep-
resentative, whether issued in informal or formal proceedings, is
authority to distribute apparently intestate assets to the heirs of the
decedent if, at the time of distribution, the personal representative
is not aware of a pending testacy proceeding, a proceeding to vacate
an order entered in an earlier testacy proceeding, a formal pro-
ceeding questioning appointment or fitness to continue, or a super-
vised administration proceeding. Nothing in this section affects the
duty of the personal representative to administer and distribute
the estate in accordance with the rights of claimants, the surviving
spouse, any minor and dependent children and any pretermitted
child of the decedent as described elsewhere in this Code.

4081
4082
4083
4084
4085
4086
4087
4088
4089
4090
4091
4092
4093
4094

(c) Except as to proceedings which do not survive the death of
the decedent, a personal representative of a decedent domiciled in
this commonwealth at death has the same standing to sue and be
sued in the courts of this commonwealth and the courts of any
other jurisdiction as the decedent had immediately prior to death.

4095
4096
4097
4098
4099

Section 3-704. [Personal Representative to Proceed Without Court
Order; Exception.]

4 ] 00
4101

A personal representative shall proceed expeditiously with the
settlement and distribution of a decedent’s estate and, except as
otherwise specified or ordered in regard to a supervised personal
representative, do so without adjudication, order, or direction of
the Court, but the personal representative may invoke the jurisdic-

4102
4103
4104
4105
4106
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4107 tion of the Court, in proceedings authorized by this Code, to
4108 resolve questions concerning the estate or its administration.

4109 Section 3-705. [Reserved.]

4110 Section 3-706. [Duty of Personal Representative; Inventory and
4111 Appraisement.]
4112 Within 3 months after appointment, a personal representative,
4113 who is not a successor to another representative who has previously
4114 discharged this duty, shall prepare an inventory of property owned
4115 by the decedent at the time of death, listing it with reasonable detail,
4116 and indicating as to each listed item, its fair market value as of the
4117 date of the decedent’s death, and the type and amount of any encum-
-4118 brance that may exist with reference to any item.
4119 The personal representative shall file with the Court or mail to
4120 all interested persons whose addresses are reasonably available a
4121 copy of the inventory. The personal representative may also file
4122 the original of the inventory with the Court.

4123 Section 3-707. [Employment of Appraisers.]
4124 The personal representative may employ one or more qualified
4125 and disinterested appraisers to assist in ascertaining the fair
4126 market value as of the date of the decedent’s death of any asset the
4127 value of which may be subject to reasonable doubt. Different per-
-4128 sons may be employed to appraise different kinds of assets
4129 included in the estate.

4130 Section 3-708. [Reserved.]

4131 Section 3-709. [Duty of Personal Representative; Possession of
4132 Estate.]
4133 (a) Except as otherwise provided by a decedent’s will, every
4134 personal representative has a right to, and shall take possession or
4135 control of, the decedent’s property, except that any real property
4136 or tangible personal property may be left with or surrendered to
4137 the person presumptively entitled thereto unless or until, in the
4138 judgment of the personal representative, possession of the prop-
-4139 erty will be necessary for purposes of administration. The request
4140 by a personal representative for delivery of any property pos-
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sessed by an heir or devisee is conclusive evidence, in any action

against the heir or devisee for possession thereof, that the posses-
sion of the property by the personal representative is necessary for
purposes of administration. The personal representative shall pay
taxes on, and take all steps reasonably necessary for the manage-
ment, protection and preservation of, the estate in the personal
representative’s possession. The personal representative may
maintain an action to recover possession of property or to deter-
mine the title thereto.

4141
4142
4143
4144
4145
4146
4147
4148
4149

(b) Whoever injuriously intermeddles with any personal prop-
erty of a deceased person, without being thereto authorized by
law, shall be liable as a personal representative in his or her own
wrong to the person aggrieved.

4150
4151
4152
4153

(c) A personal representative in his own wrong shall be liable
to the rightful personal representative for the full value of the per-
sonal property of the deceased taken by him or her and for all
damages caused to the estate by his or her acts; and he or she shall
not be allowed to retain or deduct any part of such estate, except
for funeral expenses or debts of the deceased or other charges
actually paid by him or her and which the rightful personal repre-
sentative might have been compelled to pay.

4154
4155
4156
4157
4158
4159
4160
4161

Section 3-710. [Power to Avoid Transfers.]4162
4163 The property liable for the payment of unsecured debts of a

decedent includes all property transferred by the decedent by any
means which is in law void or voidable as against creditors, and
subject to prior liens, the right to recover this property, so far as
necessary for the payment of unsecured debts of the decedent, is
exclusively in the personal representative.

4164
4165
4166
4167
4168

4169 Section 3-711. [Reserved.]

4170 Section 3-712. [lmproper Exercise of Power; Breach of Fidu
4171 ciary Duty.]
4172 If the exercise of power concerning the estate is improper, the
4173 personal representative is liable to interested persons for damage
4174 or loss resulting from breach of fiduciary duty to the same extent
4175 as a trustee of an express trust. The rights of purchasers and others
4176 dealing with a personal representative shall be determined as pro-
-4177 vided in Sections 3-713 and 3-714.
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Section 3-713. [Sale, Encumbrance or Transaction Involving
Conflict of Interest; Voidable; Exceptions.]

4178
4179

Any sale or encumbrance to the personal representative, the
personal representative’s spouse, agent or attorney, or any corpo-
ration or trust in which the personal representative has a substan-
tial beneficial interest, or any transaction which is affected by a
substantial conflict of interest on the part of the personal represen-
tative, is voidable by any person interested in the estate except
one who has consented after fair disclosure, unless

4180
4181
4182
4183
4184
4185
4186

(1) the will or a contract entered into by the decedent expressly
authorized the transaction or transactions in general; or

4187
4188
4189 (2) the transaction is approved by the Court after notice to

interested persons.4190

Section 3-714. [Persons Dealing with Personal Representative;
Protection,]

4191
4192

A person who in good faith either assists a personal representa-
tive or deals with a personal representative for value is protected
as if the personal representative properly exercised power. The
fact that a person knowingly deals with a personal representative
does not alone require the person to inquire into the existence of a
power or the propriety of its exercise. Except for restrictions on
powers of supervised personal representatives which are endorsed
on letters as provided in Section 3-504, no provision in any will or
order of court purporting to limit the power of a personal repre-
sentative is effective except as to persons with actual knowledge
thereof. A person is not bound to see to the proper application of
estate assets paid or delivered to a personal representative. The
protection here expressed extends to instances in which some pro-
cedural irregularity or jurisdictional defect occurred in proceed-
ings leading to the issuance of letters, including a case in which
the alleged decedent is found to be alive. The protection here
expressed is not by substitution for that provided by comparable
provisions of the laws relating to commercial transactions and
laws simplifying transfers of securities by fiduciaries.

4193
4194
4195
4196
4197
4198
4199
4200
4201
4202
4203
4204
4205
4206
4207
4208
4209
4210
4211

4212 Section 3-715. [Transactions Authorized for Personal Represen-
tatives; Exceptions.]

(a) Except as restricted or otherwise provided by the will or by
an order in a formal proceeding and subject to the priorities stated

4213
4214
4215
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4216 in Section 3-902, a personal representative other than a special
4217 personal representative, acting reasonably for the benefit of the
4218 interested persons, may properly:
4219 (1) retain assets owned by the decedent pending distribution or
4220 liquidation including those in which the representative is personally
4221 interested or which are otherwise improper for trust investment;
4222 (2) receive assets from fiduciaries, or other sources;
4223 (3) perform, compromise or refuse performance of the dece-
4224 dent’s contracts that continue as obligations of the estate, as he
4225 may determine under the circumstances. In performing enforce-
4226 able contracts by the decedent to convey or lease land, the per-
4227 sonal representative, among other possible courses of action, may:
4228 (i) execute and deliver a deed of conveyance for cash payment of
4229 all sums remaining due or the purchaser’s note for the sum
4230 remaining due secured by a mortgage or deed of trust on the land; or
4231 (ii) deliver a deed in escrow with directions that the proceeds,
4232 when paid in accordance with the escrow agreement, be paid to the
4233 successors of the decedent, as designated in the escrow agreement;
4234 (4) satisfy written charitable pledges of the decedent irrespec-
4235 tive of whether the pledges constituted binding obligations of the
4236 decedent or were properly presented as claims, if in the judgment
4237 of the personal representative the decedent would have wanted the
4238 pledges completed under the circumstances;
4239 (5) if funds are not needed to meet debts and expenses currently
4240 payable and are not immediately distributable, deposit or invest
4241 liquid assets of the estate, including moneys received from the sale
4242 of other assets, in federally insured interest-bearing accounts, readily
4243 marketable secured loan arrangements or other prudent investments
4244 which would be reasonable for use by trustees generally;
4245 (6) acquire or dispose of tangible and intangible personal prop-
4246 erty for cash or on credit, at public or private sale; and manage,
4247 develop, improve, exchange, change the character of, or abandon
4248 an estate asset;
4249 (7) make repairs or alterations in buildings or other structures,
4250 demolish any improvements, structures, raze existing or erect new
4251 party walls or buildings;
4252 (8) subdivide, develop or dedicate land to public use; adjust
4253 boundaries; or adjust differences in valuation by giving or
4254 receiving considerations; or dedicate easements to public use

4255 without consideration
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(9) enter for any purpose into a lease as lessor or lessee, with or
without option to purchase or renew, for a term within or
extending beyond the period of administration;

4256
4257
4258

(10) enter into a lease or arrangement for exploration and
removal of minerals or other natural resources or enter into a
pooling or unitization agreement;

4259
4260
4261

(11) abandon property when, in the opinion of the personal rep-
resentative, it is valueless, or is so encumbered, or is in condition
that it is of no benefit to the estate;

4262
4263
4264

(12) vote stocks or other securities in person or by general or
limited proxy;

4265
4266

(13) pay calls, assessments, and other sums chargeable or
accruing against or on account of securities, unless barred by the
provisions relating to claims;

4267
4268
4269
4270 (14) hold a security in the name of a nominee or in other form

without disclosure of the interest of the estate but the personal
representative is liable for any act of the nominee in connection
with the security so held;

4271
4272
4273

(15) insure the assets of the estate against damage, loss and lia-
bility and the personal representative against liability as to third
persons;

4274
4275
4276
4277 (16) borrow money with or without security to be repaid from

the estate assets or otherwise; and advance money for the protec-
tion of the estate;

4278
4279
4280 (17) effect a fair and reasonable compromise with any debtor or

obligor, or extend, renew or in any manner modify the terms of
any obligation owing to the estate. If the personal representative
holds a mortgage, pledge or other lien upon property of another
person, the personal representative may, in lieu of foreclosure,
accept a conveyance or transfer of encumbered assets from the
owner thereof in satisfaction of the indebtedness secured by lien;

4281
4282
4283
4284
4285
4286
4287 (18) pay taxes, assessments, compensation of a personal repre-

sentative other than a special personal representative, and other
expenses incident to the administration of the estate;

4288
4289
4290 (19) sell or exercise stock subscription or conversion rights;

consent, directly or through a committee or other agent, to the4291 consent, directly or through a committee or other agent, to the
4292 reorganization, consolidation, merger, dissolution, or liquidatior
4293 of a corporation or other business enterprise;
4294 t2o'l allneatp items of inrnme nr exnense tn either estate inrnmp(20) allocate items of income or expense to either estate income

or principal, as permitted or provided by law;4295 bv law
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(21) employ persons, including attorneys, auditors, investment
advisors, or agents, even if they are associated with the personal
representative, to advise or assist the personal representative in
the performance of administrative duties; act without independent
investigation upon their recommendations; and instead of acting
personally, employ one or more agents to perform any act of
administration, whether or not discretionary;

4296
4297
4298
4299
4300
4301
4302
4303 (22) defend and prosecute claims, or proceedings in any juris-

diction for the protection of the estate and of the personal repre-
sentative in the performance of duties;

4304
4305

(23) sell, or lease any personal property of the estate or any
interest therein for cash, credit, or for part cash and part credit,
and with or without security for unpaid balances;

4306
4307
4308

(24) continue any unincorporated business or venture in which
the decedent was engaged at the time of death (i) in the same busi-
ness form for a period of not more than 4 months from the date of
appointment of a general personal representative if continuation is

a reasonable means of preserving the value of the business
including good will, (ii) in the same business form for any addi-
tional period of time that may be approved by order of the Court
in a formal proceeding to which the persons interested in the
estate are parties; or (iii) throughout the period of administration
if the business is incorporated by the personal representative and
if none of the probable distributees of the business who are com-
petent adults object to its incorporation and retention in the estate;

4309
4310
4311
4312
4313
4314
4315
4316
4317
4318
4319
4320
4321 (25) incorporate any business or venture in which the decedent

was engaged at the time of death;4322
(26) provide for exoneration of the personal representative from

personal liability in any contract entered into on behalf of the
estate;

4323
4324
4325

(27) satisfy and settle claims and distribute the estate as pro-
vided in this Code.

4326
4327

(b) Except as restricted or otherwise provided by the will or by
an order in a formal proceeding and subject to the priorities stated
in Section 3-902, a special personal representative acting reason-
ably for the benefit of the interested persons, may properly exer-
cise only those powers set forth in Sub-sections (1), (2), (3), (5),
(7), (12), (15), (18), (19), (20), (21), (22), (24) and (26) of para-
graph (a) hereof.

4328
4329
4330
4331
4332
4333
4334
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4335 Section 3-716. [Powers and Duties of Successor Personal
4336 Representative.]
4337 A successor personal representative has the same power and
4338 duty as the original personal representative to complete the
4339 administration and distribution of the estate, as expeditiously as
4340 possible, but shall not exercise any power expressly made per-
-4341 sonal to the executor named in the will.

Section 3-717. [Co-representatives; When Joint Action Required.]4342
If two or more persons are appointed co-representatives and

unless the will provides otherwise, the concurrence of all is
required on all acts connected with the administration and distrib-
ution of the estate. This restriction does not apply when any co-
representative receives and receipts for property due the estate,
when the concurrence of all cannot readily be obtained in the time
reasonably available for emergency action necessary to preserve
the estate, or when a co-representative has been delegated to act
for the others. Persons dealing with a co-representative if actually
unaware that another has been appointed to serve or if advised by
the personal representative with whom they deal that the personal
representative has authority to act alone for any of the reasons
mentioned herein, are as fully protected as if the person with
whom they dealt had been the sole personal representative.

4343
4344
4345
4346
4347
4348
4349
4350
4351
4352
4353
4354
4355
4356

4357 Section 3-718. [Powers of Surviving Personal Representative.]
4358 Unless the terms of the will otherwise provide, every power

exercisable by personal co-representatives may be exercised by
the one or more remaining after the appointment of one or more is
terminated, and if one of 2 or more nominated as co-representa-
tives is not appointed, those appointed may exercise all the
powers incident to the office.

4359
4360
4361
4362
4363

4364 Section 3-719. [Compensation of Personal Representative.]
4365 A personal representative is entitled to reasonable compensa-

tion for services. If a will provides for compensation of the per-
sonal representative and there is no contract with the decedent
regarding compensation, the personal representative may
renounce the provision before qualifying and be entitled to rea-
sonable compensation. A personal representative also may

4366
4367
4368
4369
4370
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4371 renounce the right to all or any part of the compensation. A written
4372 renunciation of fee may be filed with the Court.

4373 Section 3-720. [Expenses in Estate Litigation.]
4374 If any personal representative or person nominated as personal
4375 representative defends or prosecutes any proceeding in good faith,
4376 whether successful or not that personal representative or person is
4377 entitled to receive from the estate necessary expenses and dis-
-4378 bursements including reasonable attorneys’ fees incurred.

4379 Section 3-721. [Reserved.]

4380
4381 CREDITORS’ CLAIMS

4382 Section 3-801. [Reserved.]

4383 Section 3-802. [Statutes ofLimitations.]
4384 Unless an estate is insolvent, the personal representative, with
4385 the consent of all successors whose interests would be affected,
4386 may waive any defense of limitations available to the estate. If the
4387 defense is not waived, no claim barred by a statute of limitations
4388 at the time of the decedent’s death may be allowed or paid.
4389 Only those successors who would be affected thereby, must
4390 agree to a waiver of a defense of limitations available to an estate.

4391 Section 3-803. [Limitations on Presentation of Claims.]
4392 (a) Except as provided in this chapter, a personal representative
4393 shall not be held to answer to an action by a creditor of the
4394 deceased unless such action is commenced within one year after
4395 the date of death of the deceased and unless, before the expiration
4396 of such period, the process in such action has been served by
4397 delivery in hand upon such personal representative or service
4398 thereof accepted by him or a notice stating the name of the estate,
4399 the name and address of the creditor, the amount of the claim and
4400 the court in which the action has been brought has been filed with
4401 the Register

4402 (b) A trustee of a trust, the assets of which are subject as a
403 matter of substantive law to being reached by creditors of the

4404 deceased shall not be held to answer to an action by a creditor of

Part 8
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the deceased unless such action is commenced against such trustee
or against the personal representative of the deceased within the
time and in the manner provided in subsection (a). Such trustee
shall have immunity from personal liability to a creditor or the
deceased in the same manner as a personal representative has, pur-
suant to Section 3-807.

4405
4406
4407
4408
4409
4410

(c) A claim described in subsections (a) or (b) which is barred
by statute of the decedent’s domicile before the limitation in this
commonwealth is barred in this commonwealth.

4411
4412
4413

(d) Nothing in this section affects or prevents:4414
(1) any proceeding to enforce any mortgage, pledge, or other

lien upon property of the estate;
4415
4416

(2) an action for personal injuries or death, if commenced more
than one year after the date of death of the deceased, brought
against the personal representative, provided that such action is
commenced within three years next after the cause of action
accrues, and provided further that any judgment recovered in any
action so brought may be satisfied only from the proceeds of a
policy of insurance or bond, if any, and not from the general assets
of the estate.

4417
4418
4419
4420
4421
4422
4423
4424

(3) collection of compensation for services rendered and reim-
bursement for expenses advanced by the personal representative
or by the attorney or accountant for the personal representative of
the estate.

4425
4426
4427
4428
4429 (e) If the supreme judicial court, upon a complaint in equity

filed by a creditor whose claim has not been prosecuted within the
time limited by subsections (a) or (b), deems that justice and
equity require it and that such creditor is not chargeable with cul-
pable neglect in not prosecuting his claim within the time so lim-
ited, it may give him judgment for the amount of his claim against
the estate of the deceased person, provided forthwith upon the
filing of the complaint a notice such as provided in subsection (a)
has been filed in the proper registry of probate; but such judgment
shall not affect any payment or distribution made before the filing
of such complaint and notice.

4430
4431
4432
4433
4434
4435
4436
4437
4438
4439

4440 Section 3-804. [Manner of Commencement of Claims.]
(1) A personal representative shall not be held to answer to4441

4442 action by a creditor of the deceased which is commenced within
any other or additional period of limitation for bringing such4443
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action provided by or under this chapter unless before the expira-
tion of such period the process in such action has been served by
delivery in hand upon the personal representative or service
thereof accepted by the personal representative or a notice as
aforesaid has been filed with the Register.

4444
4445
4446
4447
4448

(2) Claims against a decedent’s estate shall be commenced by a
proceeding against the personal representative in any Court where
the personal representative may be subjected to jurisdiction, to
obtain payment of his claim against the estate, but the commence-
ment of the proceeding must occur within the time limited for pre-
senting the claim. No presentation of claim is required in regard to
matters claimed in proceedings against the decedent which were
pending at the time of his death.

4449
4450
4451
4452
4453
4454
4455
4456

(3) A special personal representative shall be liable to an action
by a creditor of the deceased brought within the period of limita-
tion provided in Section 3-803; provided, however, that any such
action shall be stayed by the court in which it is brought until such
time as a general personal representative has been appointed and
said general personal representative has been substituted for said
special personal representative as the party defendant.

4457
4458
4459
4460
4461
4462
4463

4464 Section 3-805. [Classification of Claims.]
(a) If the applicable assets of the estate are insufficient to pay

all claims in full, the personal representative shall make payment
in the following order:

4465
4466
4467

(1) costs and expenses of administration;
(2) reasonable funeral expenses;
(3) debts and taxes with preference under federal law

4468
4469
4470
4471 (4) reasonable and necessary medical and hospital expenses of

the last illness of the decedent, including compensation of persons
attending the decedent;

4472
4473
4474 (5) debts and taxes with preference under other laws of this

commonwealth;4475
(6) debts due to the division of medical assistance4476
(7) all other claims4477
(b) No preference shall be given in the payment of any claim

over any other claim of the same class, and a claim due and
payable shall not be entitled to a preference over claims not due.

4478
4479
4480
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Section 3-806. [Allowance of Claims4481
(a) A judgment in a proceeding in another court against a per-

sonal representative to enforce a claim against a decedent’s estate
is an allowance of the claim.

4482
4483
4484

(b) Unless otherwise provided in any judgment in another court
entered against the personal representative, allowed claims bear
interest at the legal rate for the period commencing with the date
of judgment unless based on a contract making a provision for
interest, in which case they bear interest in accordance with that
provision.

4485
4486
4487
4488
4489
4490

Section 3-807. [Payment of Claims.]4491
(a) Upon the expiration of the time limitation provided in

Section 3-803 for the presentation of claims, the personal repre-
sentative shall proceed to pay the claims allowed against the
estate in the order of priority prescribed, after making provision
for family allowances, for claims already presented that have not
yet been allowed or whose allowance has been appealed, and for
unbarred claims that may yet be presented, including costs and
expenses of administration. By petition to the Court in a pro-
ceeding for the purpose, or by appropriate motion if the adminis-
tration is supervised, a claimant whose claim has been allowed but
not paid may secure an order directing the personal representative
to pay the claim to the extent funds of the estate are available to
pay it.

4492
4493
4494
4495
4496
4497
4498
4499
4500
4501
4502
4503
4504

(b) If a personal representative finds that the estate of the
deceased will probably be insufficient for the payment of his debts
the personal representative shall represent the estate to be insol-
vent to the Court, and shall, pursuant to Court order, after notice
to all persons interested, divide and pay over what remains in the
personal representative’s hands among the creditors who prove
their debts. No action shall be maintained against a personal rep-
resentative after an estate has been represented insolvent, unless
for a claim entitled to a preference which would not be affected by
the insolvency of the estate or unless the assets prove more than
sufficient to pay all the debts allowed. If the estate is represented
insolvent while an action is pending for a claim which is not enti-
tled to such preference, the action may be stayed without costs
until it appears whether the estate is insolvent, and if it is not

4505
4506
4507
4508
4509
4540
4511
4512
4513
4514
4515
4516
4517
4518
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4519 insolvent, the plaintiff may prosecute the action as if no such rep-
resentation had been made.4520

4521 (c) If a personal representative shall not within six months after
the date of death of the deceased have had notice of demands
against the estate of the deceased sufficient to warrant him to repre-
sent such estate to be insolvent, he or she may, after the expiration
of said six months, pay the debts due from the estate and shall not
be personally liable to any creditor in consequence for such pay-
ments made before notice of such creditor’s demand; and if such a
personal representative shall be in doubt as to the validity of any
debt which, if valid, the personal representative would have a right
to pay under this section, the personal representative may, with the
approval of the Court, after notice to all persons interested, pay
such debt or so much thereof as the Court may authorize.

4522
4523
4524
4525
4526
4527
4528
4529
4530
4531
4532
4533 (d) If a personal representative pays under subsection (c),

before notice of the demand of any other creditor, the whole of the
estate and effects of the deceased, the personal representative shall
not be required in consequence of such notice to represent the
estate insolvent, but in an action against the personal representa-
tive shall be discharged upon proving such payments.

4534
4535
4536
4537
4538
4539 (e) If a personal representative pays, under subsection (c), so

much of the estate and effects of the deceased that the remainder
is insufficient to satisfy a demand of which the personal represen-
tative afterward has notice, the personal representative shall be
liable on such last mentioned demand for only so much as may
then remain. If two or more such demands are exhibited, which
together exceed the amount of assets remaining in his hands, the
personal representative may represent the estate insolvent, and
shall, pursuant to Court order, after notice to all persons inter-
ested, divide and pay over what remains in the personal represen-
tative’s hands among the creditors who prove their debts; but the
creditors of the deceased who have been previously paid shall not
be liable to repay any part of the amount received by them.

4540
4541
4542
4543
4544
4545
4546
4547
4548
4549
4550
4551

(f) If it appears, upon the settlement of the account of a per-
sonal representative, that the whole estate and effects which have
come to the personal representative’s hands have been exhausted
in paying the charges of administration and debts or claims enti-
tled by law to a preference over the common creditors of the

4552
4553
4554
4555
455(
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deceased, such settlement shall be a bar to an action brought against
the personal representative by a creditor who is not entitled to
such preference, although the estate has not been represented
insolvent.

4557
4558
4559
4560

(g) The personal representative at any time may pay any just
claim that has not been barred, with or without formal presenta-
tion, but, except as provided in subsections (c), (d), (e) and (f), is
personally liable to any other claimant whose claim is allowed and
who is injured by its payment if:

4561
4562
4563
4564
4565

(1) payment was made before the expiration of the time limit
stated in subsection (a) and the personal representative failed to
require the payee to give adequate security for the refund of any
of the payment necessary to pay other claimants; or

4566
4567
4568
4569

(2) payment was made, due to negligence or willful fault of the
personal representative, in such manner as to deprive the injured
claimant of priority.

4570
4571
4572

Section 3-808. [lndividual Liability of Personal Representative.]4573
(a) Unless otherwise provided in the contract, a personal repre-

sentative is not individually liable on a contract properly entered
into in his fiduciary capacity in the course of administration of the
estate unless he fails to reveal his representative capacity and
identify the estate in the contract.

4574
4575
4576
4577
4578

(b) A personal representative is individually liable only if he or
she is personally at fault for (1) obligations arising from owner-
ship or control of the estate or (2) for torts committed in the
course of administration of the estate.

4579
4580
4581
4582
4583 (c) Claims based on contracts entered into by a personal repre-

sentative in his fiduciary capacity, on obligations arising from
ownership or control of the estate or on torts committed in the
course of estate administration may be asserted against the estate
by proceeding against the personal representative in his fiduciary
capacity, whether or not the personal representative is individually
liable therefor.

4584
4585
4586
4587
4588
4589
4590 (d) Issues of liability as between the estate and the personal

representative individually may be determined in a proceeding
for accounting, surcharge or indemnification or other appropriate
proceeding.

4591
4592
4593
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Section 3-809. [Secured Claims.]4594
Payment of a secured claim is upon the basis of the amount

allowed if the creditor surrenders his security; otherwise payment
is upon the basis of one of the following:

4595
4596
4597

(1) if the creditor exhausts his security before receiving pay-
ment, unless precluded by other law, upon the amount of the claim
allowed less the fair value of the security; or

4598
4599
4600

(2) if the creditor does not have the right to exhaust his security
or has not done so, upon the amount of the claim allowed less the
value of the security determined by converting it into money
according to the terms of the agreement pursuant to which
the security was delivered to the creditor, or by the creditor and
personal representative by agreement, arbitration, compromise or
litigation.

4601
4602
4603
4604
4605
4606
4607

Section 3-810. [Claims Not Due and Contingent or Unliqui-
dated Claims.]

4608
4609

(a) If a claim which will become due at a future time or a con-
tingent or unliquidated claim becomes due or certain before the
distribution of the estate, and if the claim has been allowed or
established by a proceeding, it is paid in the same manner as
presently due and absolute claims of the same class.

4610
4611
4612
4613
4614

(b) In other cases the personal representative or, on petition of
the personal representative or the claimant in a special proceeding
for the purpose, the Court may provide for payment as follows:

4615
4616
4617
4618 (1) if the claimant consents, he may be paid the present or

agreed value of the claim, taking any uncertainty into account;4619
(2) arrangement for future payment, or possible payment, on

the happening of the contingency or on liquidation may be made
by creating a trust, giving a mortgage, obtaining a bond or secu-
rity from a distributee, or otherwise.

4620
4621
4622
4623

4624
4625

Section 3-811. [Counterclaims.]
In paying a claim the personal representative may deduct any

counterclaim which the estate has against the claimant. In deter-
mining a claim against an estate a Court shall reduce the amount
allowed by the amount of any counterclaims and, if the counter-
claims exceed the claim, render a judgment against the claimant in
the amount of the excess. A counterclaim, liquidated or unliqui-

4626
4627
4628
4629
4630
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4631 dated, may arise from a transaction other than that upon which the
4632 claim is based. A counterclaim may give rise to relief exceeding
4633 in amount or different in kind from that sought in the claim.

4634 Section 3-812. [Execution and Levies Prohibited.]
4635 No execution may issue upon nor may any levy be made
4636 against any property of the estate under any judgment against a
4637 decedent or a personal representative, but this section shall not be
4638 construed to prevent the enforcement of mortgages, pledges or
4639 liens upon real or personal property in an appropriate proceeding.

4640 Section 3-813. [Compromise of Claims.]
4641 When a claim against the estate has been presented in any
4642 manner, the personal representative may, if it appears for the best
4643 interest of the estate, compromise the claim, whether due or not
4644 due, absolute or contingent, liquidated or unliquidated.

4645 Section 3-814. [Encumbered Assets.]
4646 If any assets of the estate are encumbered by mortgage, pledge,
4647 lien, or other security interest, the personal representative may pay
4648 the encumbrance or any part thereof, renew or extend any obliga-
-4649 tion secured by the encumbrance or convey or transfer the assets
4650 to the creditor in satisfaction of his lien, in whole or in part,
4651 whether or not the holder of the encumbrance has presented a
4652 claim, if it appears to be for the best interest of the estate. Pay-
-4653 ment of an encumbrance does not increase the share of the distrib-
-4654 utee entitled to the encumbered assets unless the distributee is
4655 entitled to exoneration.

4656 Section 3-815. [Administration in More Than One State; Duty
4657 of Personal Representative.]
4658 (a) All assets of estates being administered in this commonwealth
4659 are subject to all claims, allowances and charges existing or estab-
-4660 lished against the personal representative wherever appointed.
4661 (b) If the estate either in this commonwealth or as a whole is
4662 insufficient to cover all family exemptions and allowances (deter-
-4663 mined by the law of the decedent’s domicile), prior charges and
4664 claims, each claimant whose claim has been allowed either in this
4665 commonwealth or elsewhere in administrations of which the per-
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sonal representative is aware, is entitled to receive payment of an
equal proportion of his claim, after satisfaction of the exemptions,
allowances and charges. If a preference or security in regard to a
claim is allowed in another jurisdiction but not in this common-
wealth, the creditor so benefited is to receive dividends from local
assets only upon the balance of his claim after deducting the
amount of the benefit.

4666
4667
4668
4669
4670
4671
4672

(c) In case the family exemptions and allowances, prior charges
and claims of the entire estate exceed the total value of the por-
tions of the estate being administered separately and this com-
monwealth is not the state of the decedent’s last domicile, the
claims allowed in this commonwealth shall be paid their propor-
tionate share of total assets if local assets are adequate for the pur-
pose, and the balance of local assets shall be transferred to the
domiciliary personal representative. If local assets are not suffi-
cient to pay all claims allowed in this commonwealth the amount
to which they are entitled, local assets shall be marshalled so that
each claim allowed in this commonwealth is paid its proportion as
far as possible, after taking into account all dividends on claims
allowed in this commonwealth from assets in other jurisdictions.

4673
4674
4675
4676
4677
4678
4679
4680
4681
4682
4683
4684
4685

4686 Section 3-816. [Final Distribution to Domiciliary Representative.]
4687 The estate of a non-resident decedent being administered by a

personal representative appointed in this commonwealth shall, if
there is a personal representative of the decedent’s domicile
willing to receive it, be distributed to the domiciliary personal
representative for the benefit of the successors of the decedent
unless (1) by virtue of the decedent’s will, if any, and applicable
choice of law rules, the successors are identified pursuant to the
local law of this commonwealth without reference to the local law
of the decedent’s domicile; (2) the personal representative of this
commonwealth, after reasonable inquiry, is unaware of the exis-
tence or identity of a domiciliary personal representative; or (3)
the Court orders otherwise in a proceeding for a closing order
under Section 3-1001 or incident to the closing of a supervised
administration. In other cases, distribution of the estate of a dece-
dent shall be made in accordance with the other Parts of this
Article.

4688
4689
4690
4691
4692
4693
4694
4695
4696
4697
4698
4699
4700
4701
4702
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4703
SPECIAL PROVISIONS RELATING

TO DISTRIBUTION
4704
4705

Section 3-901. [Successors’ Rights if No Administration.]4706
In the absence of administration, the heirs and devisees are

entitled to the estate in accordance with the terms of a probated
will or the laws of intestate succession. Devisees may establish
title by the probated will to devised property. Persons entitled to
property by family allowance, exemption or intestacy may estab-
lish title thereto by proof of the decedent’s ownership, his death,
and their relationship to the decedent. Successors take subject to
all charges incident to administration, including the claims of
creditors and allowances of surviving spouse and dependent chil-
dren, and subject to the rights of others resulting from abatement,
retainer, advancement, and ademption.

4707
4708
4709
4710
4711
4712
4713
4714
4715
4716
4717

Section 3-902. [Distribution; Order in Which Assets Appropri-
ated; Abatement.]

4718
4719

(a) Except as provided in subsection (b) and except as provided
in connection with the share of the surviving spouse who elects to
take an elective share, shares of distributees abate, without any
preference or priority as between real and personal property, in the
following order: (1) property passing by intestacy; (2) residuary
devises; (3) general devises; (4) specific devises. For purposes of
abatement, a general devise charged on any specific property or
fund is a specific devise to the extent of the value of the property
on which it is charged, and upon the failure or insufficiency of the
property on which it is charged, a general devise to the extent of
the failure or insufficiency. Abatement within each classification
is in proportion to the amounts of property each of the beneficia-
ries would have received if full distribution of the property had
been made in accordance with the terms of the will.

4720
4721
4722
4723
4724
4725
4726
4727
4728
4729
4730
4731
4732
4733
4734 (b) If the will expresses an order of abatement, or if the testa-

mentary plan or the express or implied purpose of the devise
would be defeated by the order of abatement stated in subsection
(a), the shares of the distributees abate as may be found necessary

4735
4736
4737
4738 to give effect to the intention of the testator

Part 9
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4739 (c) If the subject of a preferred devise is sold or used incident
4740 to administration, abatement shall be achieved by appropriate
4741 adjustments in, or contribution from, other interests in the
4742 remaining assets.

4743 Section 3-903. [Right of Retainer.]
4744 The amount of a non-contingent indebtedness of a successor to
4745 the estate if due, or its present value if not due, shall be offset
4746 against the successor’s interest; but the successor has the benefit
4747 of any defense which would be available to him in a direct pro-
-4748 ceeding for recovery of the debt.

4749 Section 3-904. [lnterest on General Pecuniary Devise.]
4750 The rate of interest upon general pecuniary devises or pecu-
-4751 niary distribution under a trust instrument, unless otherwise pro-
-4752 vided in the will or trust instrument, shall be such as the Supreme
4753 Judicial Court may by general rules establish, and in absence of
4754 any such rules the rate shall be four percent per annum. Unless
4755 otherwise provided in the will or trust instrument, interest shall be
4756 payable from the date of the expiration of the period within which
4757 creditors may bring actions against a personal representative as
4758 provided in Section 3-803.

4759 Section 3-905. [Reserved.]

4760 Section 3-906. (Distribution in Kind; Valuation; Method.]
4761 (a) Except as restricted or otherwise provided for by will or
4762 order of the Court, a personal representative may distribute assets
4763 of the estate in kind or partly in cash and partly in kind and pro
4764 rata or not pro rata at then current values as between distributees.
4765 (b) After the probable charges against the estate are known, the
4766 personal representative may mail or deliver a proposal for distrib-
-4767 ution to all persons who have a right to object to the proposed dis-
-4768 tribution. The right of any distributee to object to the proposed
4769 distribution on the basis of the kind or value of asset he is to
4770 receive, if not waived earlier in writing, terminates if he fails to
4771 object in writing received by the personal representative within 30
4772 days after mailing or delivery of the proposal.
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4773 Section 3-907. [Distribution in Kind; Evidence.]
4774 If distribution in kind is made, the personal representative shall
4775 execute an instrument or deed of distribution assigning, transfer-
-4776 ring or releasing the assets to the distributee as evidence of the
4777 distributee’s title to the property.

4778 Section 3-908. [Distribution; Right or Title of Distributee.]
4779 Proof that a distributee has received an instrument or deed of
4780 distribution of assets in kind, or payment in distribution, from a
4781 personal representative, is conclusive evidence that the distributee
4782 has succeeded to the interest of the estate in the distributed assets,
4783 as against all persons interested in the estate, except that the per-
-4784 sonal representative may recover the assets or their value if the
4785 distribution was improper.

4786 Section 3-909. [lmproper Distribution; Liability of Distributee.]
4787 Unless the distribution or payment no longer can be questioned
4788 because of adjudication, estoppel, or limitation, a distributee of
4789 property improperly distributed or paid, or a claimant who was
4790 improperly paid, is liable to return the property improperly
4791 received and its income since distribution if he has the property. If
4792 he does not have the property, then he is liable to return the value
4793 as of the date of disposition of the property improperly received
4794 and its income and gain received by him.

4795 Section 3-910. [Reserved.]

4796 Section 3-911. [Reserved.]

4797 Section 3-912. [Private Agreements Among Successors to
4798 Decedent Binding on Personal Representative.]
4799 Subject to the rights of creditors and taxing authorities, compe-
-4800 tent successors may agree among themselves to alter the interests,
4801 shares, or amounts to which they are entitled under the will of the
4802 decedent, or under the laws of intestacy, in any way that they pro-
-4803 vide in a written contract executed by all who are affected by its
4804 provisions. The personal representative shall abide by the terms of
4805 the agreement subject to his obligation to administer the estate for
4806 the benefit of creditors, to pay all taxes and costs of administra-
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4807 tion, and to carry out the responsibilities of his office for the ben-
-4808 efit of any successors of the decedent who are not parties. Per-
-4809 sonal representatives of decedents’ estates are not required to see
4810 to the performance of trusts if the trustee thereof is another person
4811 who is willing to accept the trust. Accordingly, trustees of a testa-
-4812 mentary trust are successors for the purposes of this section.
4813 Nothing herein relieves trustees of any duties owed to beneficia-
-4814 ries of trusts.

4815 Section 3-913. [Distributions to Trustee.]
4816 (a) If a trust instrument does not excuse the trustee from giving

bond, before distributing to a trustee a personal representative
may petition the appropriate Court to require that the trustee post
bond with sureties if the personal representative apprehends that
distribution might jeopardize the interests of persons who are not
able to protect themselves, and the personal representative may
withhold distribution until the Court has acted.

4817
4818
4819
4820
4821
4822
4823 (b) No inference of negligence on the part of the personal rep-

resentative shall be drawn from his or her failure to exercise the
authority conferred by subsection (a).

4824
4825

4826 Section 3-914. [Disposition of Unclaimed Assets.]
(a) If a personal representative has money which the personal

representative considers it advisable to deposit in a savings bank,
or in savings accounts in a trust company, or in paid-up shares and
accounts of and in a co-operative bank, or with which the personal
representative considers it advisable to purchase shares or make
deposits in a credit union located in the commonwealth or to pur-
chase share accounts of a federal savings and loan association
located in the commonwealth, in the name of the judge of probate,
for the benefit of any person, the personal representative may
apply to the Court by which he or she was appointed for leave so
to do, and the Court may in its discretion, without notice, direct
such money to be so deposited. When the deposit is made the
deposit book or certificates of the bank shall be filed in Court.
When the person entitled to such money satisfies the Court of his
or her right to receive it, the Court shall by decree direct that it be
transferred to him or her.

4827
4828
4829
4830
4831
4832
4833
4834
4835
4836
4837
4838
4839
4840
4841
4842
4843 (b) (1) If a personal representative holds property the disposi-

tion of which depends upon the death of an absentee whose death4844
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has not been determined under paragraph (1), (2) or (3) of Sec-
tion 1-107, on or after the day five years after the date of the
absentee’s disappearance the personal representative, or any
person who would be interested in the property were the absentee
dead, may petition the Court having jurisdiction of the estate for
an order that the property be disposed of to the persons to whom
and in the shares or proportions in which it would be distributed if
the absentee had died on the day five years after the date of the
absentee’s disappearance.

4845
4846
4847
4848
4849
4850
4851
4852
4853

(2) The court may direct the petitioner to report the results of,
or make and report back concerning, a reasonably diligent search
for the absentee in any manner that may seem advisable, including
any or all of the following methods:

4854
4855
4856
4857

(i) by inserting in one or more suitable periodicals a notice
requesting information from any person having knowledge of the
whereabouts of the absentee;

4858
4859
4860

(ii) by notifying law enforceable officials, public welfare agen-
cies and registers of deaths in appropriate locations of the disap-
pearance of the absentee;

4861
4862
4863

(iii) by engaging the services of an investigator.4864
The costs of any search so directed shall be paid from estate

property.
4865
4866

(3) After any such report directed by the court under para-
graph (2) above has been completed to the satisfaction of the
court, notice of the hearing on the petition shall be given as pro-
vided in Section 1-401.

4867
4868
4869
4870
4871 (4) If after the hearing the court finds that the facts warrant a

presumption of death under paragraph (4) of Section 1-107, it
shall enter an appropriate order of disposition of the trust property
and any undistributed net income.

4872
4873
4874

4875 Section 3-915. [Distribution to Person Under Disability.]
4876 (a) A persona! representative may discharge his obligation to
4877 distribute to any person under legal disability by distributing in a
4878 manner expressly provided in the will.
4879 (b) Unless contrary to an express provision in the will, the per-
-4880 sonal representative may discharge an obligation to distribute to a
4881 minor or person under other disability as authorized by chapter
4882 two hundred one Aor any other statute. If the personal representa-
-4883 tive knows that a guardian of the estate or conservator has been
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appointed or that a proceeding for appointment of a guardian of
the estate or conservator is pending, the personal representative is
authorized to distribute only to the guardian of the estate or con-
servator.

4884
4885
4886
4887

(c) If the heir or devisee is under disability other than minority,
the personal representative is authorized to distribute to:

4888
4889

(1) an attorney in fact who has authority under a power of
attorney to receive property for that person; or

4890
4891

(2) the spouse, parent or other close relative with whom the
person under disability resides if the distribution is of amounts not
exceeding $lO,OOO a year, or property not exceeding $lO,OOO in
value, unless the court authorizes a larger amount or greater value.

4892
4893
4894
4895

Persons receiving money or property for the disabled person are
obligated to apply the money or property to the support of that
person, but may not pay themselves except by way of reimburse-
ment for out-of-pocket expenses for goods and services necessary
for the support of the disabled person. Excess sums must be pre-
served for future support of the disabled person. The personal rep-
resentative is not responsible for the proper application of money
or property distributed pursuant to this subsection.

4896
4897
4898
4899
4900
4901
4902
4903

4904 Section 3-916. [Apportionment of Estate Taxes.]
(a) For purposes of this section:4905

4906 (1) “estate” means the gross estate of a decedent as determined
for the purpose of federal estate tax and the estate tax payable to
this commonwealth;

4907
4908
4909 (2) “person” means any individual, partnership, association,

joint stock company, corporation, government, political subdivi-
sion, governmental agency, or local governmental agency;

4910
4911
4912 (3) “person interested in the estate” means any person entitled to

receive, or who has received, from a decedent or by reason of the
death of a decedent any property or interest therein included in
the decedent’s estate. It includes a personal representative, guardian,
conservator, and trustee;

4913
4914
4915
4916

(4) “state” means any state, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of Puerto
Rico;

4917
4918
4919

(5) “tax” means the federal and Massachusetts estate tax and
the additional inheritance tax imposed by the commonwealth and
interest and penalties imposed in addition to the tax;

4920
4921
4922
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(6) “fiduciary” means personal representative or trustee4923
(b) Except as provided in subsection (i) and, unless the will

otherwise provides, the tax shall be apportioned among all persons
interested in the estate. The apportionment is to be made in the
proportion that the value of the interest of each person interested
in the estate bears to the total value of the interests of all persons
interested in the estate. The values used in determining the tax are
to be used for that purpose. If the decedent’s will directs a method
of apportionment of tax different from the method described in
this Code, the method described in the will controls.

4924
4925
4926
4927
4928
4929
4930
4931
4932

(c) (1) The Court in which venue lies for the administration of
the estate of a decedent, on petition for the purpose may determine
the apportionment of the tax.

4933
4934
4935

(2) If the Court finds that it is inequitable to apportion interest
and penalties in the manner provided in subsection (b), because of
special circumstances, it may direct apportionment thereof in the
manner it finds equitable.

4936
4937
4938
4939

(3) If the Court finds that the assessment of penalties and
interest assessed in relation to the tax is due to delay caused by
the negligence of the fiduciary, the Court may charge him with the
amount of the assessed penalties and interest.

4940
4941
4942
4943

(4) In any action to recover from any person interested in the
estate the amount of the tax apportioned to the person in accor-
dance with this Code the determination of the Court in respect
thereto shall be prima facie correct.

4944
4945
4946
4947
4948 (d) (1) The personal representative or other person in posses-

sion of the property of the decedent required to pay the tax may
withhold from any property distributable to any person interested
in the estate, upon its distribution to him, the amount of tax attrib-
utable to his interest. If the property in possession of the personal
representative or other person required to pay the tax and distrib-
utable to any person interested in the estate is insufficient to sat-
isfy the proportionate amount of the tax determined to be due
from the person, the personal representative or other person
required to pay the tax may recover the deficiency from the person
interested in the estate. If the property is not in the possession of
the personal representative or the other person required to pay the
tax, the personal representative or the other person required to pay
the tax may recover from any person interested in the estate the

4949
4950
4951
4952
4953
4954
4955
4956
4957
4958
4959
4960
4961
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amount of the tax apportioned to the person in accordance with
this chapter.

4962
4963

(2) If property held by the personal representative is distributed
prior to final apportionment of the tax, the distributee shall pro-
vide a bond or other security for the apportionment liability in the
form and amount prescribed by the personal representative.

4964
4965
4966
4967

(e) (1) In making an apportionment, allowances shall be made
for any exemptions granted, any classification made of persons
interested in the estate and for any deductions and credits allowed
by the law imposing the tax.

4968
4969
4970
4971

(2) Any exemption or deduction allowed by reason of the rela-
tionship of any person to the decedent or by reason of the pur-
poses of the gift inures to the benefit of the person bearing such
relationship or receiving the gift; but if an interest is subject to a
prior present interest which is not allowable as a deduction, the
tax apportionable against the present interest shall be paid from
principal.

4972
4973
4974
4975
4976
4977
4978

(3) Any deduction for property previously taxed and any credit
for gift taxes or death taxes of a foreign country paid by the dece-
dent or his estate inures to the proportionate benefit of all persons
liable to apportionment.

4979
4980
4981
4982
4983 (4) Any credit for inheritance, succession or estate taxes or

taxes in the nature thereof applicable to property or interests
includable in the estate, inures to the benefit of the persons or
interests chargeable with the payment thereof to the extent propor-
tionately that the credit reduces the tax.

4984
4985
4986
4987
4988 (5) To the extent that property passing to or in trust for a surviving

spouse or any charitable, public or similar purpose is not an allow-
able deduction for purposes of the tax solely by reason of an inheri-
tance tax or other death tax imposed upon and deductible from the
property, the property is not included in the computation provided
for in subsection (b) hereof, and to that extent no apportionment is
made against the property. The sentence immediately preceding does
not apply to any case if the result would be to deprive the estate of a
deduction otherwise allowable under Section 2053(d) of the Internal
Revenue Code of 1986, as amended, or corresponding provisions of
any subsequent United States tax law, relating to deduction for state
death taxes on transfers for public, charitable, or religious uses.

4989
4990
4991
4992
4993
4994
4995
4996
4997
4998
4999

(f) No interest in income and no estate for years or for life or
other temporary interest in any property or fund is subject to

5000
5001
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apportionment as between the temporary interest and the remainder.
The tax on the temporary interest and the tax, if any, on the
remainder is chargeable against the corpus of the property or
funds subject to the temporary interest and remainder.

5002
5003
5004
5005

(g) Neither the personal representative nor other person
required to pay the tax is under any duty to institute any action to
recover from any person interested in the estate the amount of the
tax apportioned to the person until the expiration of the 3 months
next following final determination of the tax. A personal represen-
tative or other person required to pay the tax who institutes the
action within a reasonable time after the 3 months’ period is not
subject to any liability or surcharge because any portion of the tax
apportioned to any person interested in the estate was collectible
at a time following the death of the decedent but thereafter
became uncollectible. If the personal representative or other
person required to pay the tax cannot collect from any person
interested in the estate the amount of the tax apportioned to the
person, the amount not recoverable shall be equitably apportioned
among the other persons interested in the estate who are subject to
apportionment.

5006
5007
5008
5009
5010
501!
5012
5013
5014
5015
5016
5017
5018
5019
5020
5021

(h) A personal representative acting in another state or a person
required to pay the tax domiciled in another state may institute an
action in the courts of this state and may recover a proportionate
amount of the federal estate tax, of an estate tax payable to
another state or of a death duty due by a decedent’s estate to
another state, from a person interested in the estate who is either
domiciled in this state or who owns property in this state subject
to attachment or execution. For the purposes of the action the
determination of apportionment by the Court having jurisdiction
of the administration of the decedent’s estate in the other state is
prima facie correct.

5022
5023
5024
5025
5026
5027
5028
5029
5030
5031
5032
5033 (i) If the liabilities of persons interested in the estate as pre-

scribed by this act differ from those which result under the Fed-
eral Estate tax law, the liabilities imposed by the federal law will
control and the balance of this Section shall apply as if the
resulting liabilities had been prescribed herein.

5034
5035
5036
5037
5038 (j) If any portion of the property with respect to which such tax

is levied or assessed is property in which the decedent has a quali-
fying income interest for life within the meaning of section three A
of chapter sixty-five C or Section 2044 of the Internal Revenue

5039
5040
5041
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Code of 1986, as amended or any statutes of similar import, such
portion of the net amount of the tax so levied or assessed, includ-
ing, in the case of the Massachusetts estate tax, any tax imposed
under the provision of subsection (b) of section two of said chap-
ter sixty-five C, shall, except as otherwise provided or directed by
the decedent’s will, be charged to and paid from the corpus of
such property as equals the amount by which the total net amount
of such tax levied or assessed exceeds the total net amount of such
tax as would have been levied or assessed if the value of such
property which is included in the measure of such tax had not
been so included. The amount so charged shall not be apportioned
between temporary and remainder estates.

5042
5043
5044
5045
5046
5047
5048
5049
5050
5051
5052
5053

(k) A direction in a will or instrument of trust to pay taxes
caused by, resulting from, or imposed by reason of the death of
the testator or donor, as the case may be, out of the decedent’s
probate estate or trust estate or other property, shall not include,
unless the will or instrument of trust or a provision of such tax
laws specifically provides otherwise, taxes levied or assessed
under the tax laws of the United States or of the commonwealth or
of any foreign state or commonwealth (i) on generation-skipping
transfers or (ii) on any qualified terminable interest property in
which the decedent had a qualifying income interest for life.

5054
5055
5056
5057
5058
5059
5060
5061
5062
5063

Section 3-917. [Partial Distribution.]5064
5065 If the court finds that partial distribution of the property of an

estate in process of settlement can, without detriment to such
estate, be made to the persons entitled thereto, the court may, sub-
ject to the rights of creditors and after notice, order such partial
distribution to be made.

5066
5067
5068
5069

5070
5071 CLOSING ESTATES

Part 10

5072 Section 3-1001. [Formal Proceedings Terminating Administra-
-5073 tion; Testate or Intestate; Order of General Protection.]
5074 (a) A personal representative or any interested person may peti-
-5075 tion for an order of complete settlement of the estate. The per-
-5076 sona! representative may petition at any time, and any other
5077 interested person may petition after one year from the appoint-
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merit of the original personal representative except that no petition
under this section may be entertained until the time for presenting
claims which arose prior to the death of the decedent has expired.
The petition may request the Court to determine testacy, if not
previously determined, to consider the final account, compel or
approve an accounting or distribution or both, to construe any
will, determine heirs or adjudicate the final settlement and distrib-
ution of the estate. Unless the petition is assented to by all inter-
ested parties, notice shall be given in the manner prescribed by
Section 1-401 by the petitioner to all interested persons.

5078
5079
5080
5081
5082
5083
5084
5085
5086
5087

(b) After the time required for any notice has expired, upon
proof of notice, and after any hearing that may be necessary, the
Court may enter an order or orders, on appropriate conditions,
determining the persons entitled to distribution of the estate, and,
as circumstances require, approving settlement and directing or
approving distribution of the estate and discharging the personal
representative from further claim or demand of any interested
person. Such discharge shall forever exonerate the personal repre-
sentative and his or her sureties from all liability under such
decree unless his or her account is impeached for fraud or mani-
fest error.

5088
5089
5090
5091
5092
5093
5094
5095
5096
5097
5098
5099 (c) If one or more heirs or devisees were omitted as parties in,

or were not given notice of, a previous formal testacy proceeding,
the Court, on proper petition for an order of complete settlement
of the estate under this section, and after notice to the omitted or
unnotified persons and other interested parties determined to be
interested on the assumption that the previous order concerning
testacy is conclusive as to those given notice of the earlier pro-
ceeding, may determine testacy as it affects the omitted persons
and confirm or alter the previous order of testacy as it affects all
interested persons as appropriate in the light of the new proofs. In
the absence of objection by an omitted or unnotified person, evi-

dence received in the original testacy proceeding shall constitute
prima facie proof of due execution of any will previously admitted
to probate, or of the fact that the decedent left no valid will if the
prior proceedings determined this fact.

5100
5101
5102
5103
5104
5105
5106
5107
5108
5109
5110
5111
5112
5113

5114 Section 3-1002. [Reserved.]
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Section 3-1003. [Closing Estates; By Sworn Statement of Per-
sonal Representative.]

5115
5116

(a) Unless prohibited by order of the Court and except for
estates being administered in supervised administration proceed-
ings, a personal representative may close an estate by filing with
the court no earlier than six months after the date of original
appointment of a general personal representative for the estate, a
verified statement stating that the personal representatives or a
previous personal representative, has:

5117
5118
5119
5120
5121
5122
5123

(1) determined that the time limited for presentation of credi-
tors’ claims has expired;

5124
5125

(2) fully administered the estate of the decedent by making pay-
ment, settlement, or other disposition of all claims that were pre-
sented, expenses of administration and estate, inheritance and
other death taxes, except as specified in the statement, and that the
assets of the estate have been distributed to the persons entitled. If
any claims remain undischarged, the statement must state whether
the personal representative has distributed the estate subject to
possible liability with the agreement of the distributees or state in
detail other arrangements that have been made to accommodate
outstanding liabilities; and

5126
5127
5128
5129
5130
5131
5132
5133
5134
5135
5136 (3) sent a copy of the statement to all distributees of the estate

and to all creditors or other claimants of whom the personal repre-
sentative is aware whose claims are neither paid nor barred and
has furnished a full account in writing of the personal representa-
tive’s administration to the distributees whose interests are
affected thereby.

5137
5138
5139
5140
5141
5142 (b) If no proceedings involving the personal representative are

pending in the Court one year after the closing statement is filed,
the appointment of the personal representative terminates.

5143
5144

Section 3-1004. [Liability of Distributees to Claimants.]5145
5146 After assets of an estate have been distributed and subject to

Section 3-1006, an undischarged claim not barred may be prose-
cuted in a proceeding against one or more distributees as an
improper distribution in accordance with Section 3-909.

5147
5148
5149
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5150 Section 3-1005. [Limitations on Proceedings Against Personal
5151 Representative.]
5152 Unless previously barred by adjudication and except as pro-
-5153 vided in the closing statement, the rights of successors and of
5154 creditors whose claims have not otherwise been barred against the
5155 personal representative for breach of fiduciary duty are barred
5156 unless a proceeding to assert the same is commenced within 6
5157 months after the filing of the closing statement. The rights thus
5158 barred do not include rights to recover from a personal representa-
-5159 live for fraud, misrepresentation, or inadequate disclosure related
5160 to the settlement of the decedent’s estate.

5161 Section 3-1006. [Limitations on Actions and Proceedings Against
5162 Distributees.]
5163 Unless previously adjudicated in a formal testacy proceeding or
5164 in a proceeding settling the accounts of a personal representative
5165 or otherwise barred, the claim of a claimant to recover from a dis-
-5166 tributee who is liable to pay the claim, and the right of an heir or
5167 devisee, or of a successor personal representative acting in their
5168 behalf, to recover property improperly distributed or its value
5169 from any distributee is forever barred at the later of three years
5170 after the decedent’s death or one year after the time of its distribu-
-5171 tion thereof, but all claims of creditors of the decedent are barred
5172 one year after the decedent’s death. This section does not bar an
5173 action to recover property or value received as a result of fraud.

5174 Section 3-1007. [Reserved.]

5175 Section 3-1008. [Subsequent Administration.]
5176 If other property of the estate is discovered after an estate has
5177 been settled and the personal representative discharged or after
5178 one year after a closing statement has been filed, the Court upon
5179 petition of any interested person and upon notice as it directs may
5180 appoint the same or a successor personal representative to admin-
-5181 ister the subsequently discovered estate. If a new appointment is
5182 made, unless the Court orders otherwise, the provisions of this
5183 Code apply as appropriate; but no claim previously barred may be
5184 asserted in the subsequent administration.
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5185
5186 COMPROMISE OF CONTROVERSIES

5187 Section 3-1101. [Effect of Approval of Agreements Involving
5188 Trusts, Inalienable Interests, or Interests of Third Persons.]
5189 A compromise of any controversy as to admission to probate of
5190 any instrument offered for formal probate as the will of a dece-
-5191 dent, as to the administration or distribution of an estate, or as to
5192 an accounting therefore, or as to any matter relating to said estate,
5193 or as to the construction of a will or trust created by a written
5194 instrument, or as to the fiduciary’s power and authority there-
-5195 under, or as to any controversy growing out of said will or instru-
-5196 ment that may arise between the fiduciary and any other person or
5197 the guardian or conservator of any person interested under said
5198 will or instrument or in said estate, or between claimants or the
5199 guardians or conservators of claimants to said estate, to which
5200 arbitration or compromise, in the form of an agreement in writing,
5201 such personal representative, guardian, conservator, receiver,
5202 commissioner or other fiduciary officer or trustee, and all other
5203 persons in being and of full age and not under guardianship, and
5204 the guardian or conservator, if any, of all other persons who claim
5205 a vested interest in said estate, whose interests will, in the opinion
5206 of the Court, be affected by the proposed arbitration or compro-
-5207 mise, shall be parties, if approved in a formal proceeding in the
5208 Court for that purpose, is binding on all the parties thereto
5209 including those unborn, unascertained or who could not be
5210 located. An approved compromise is binding even though it may
5211 affect a trust or an inalienable interest. A compromise does not
5212 impair the rights of creditors or of taxing authorities who are
5213 not parties to it.

5214 Section 3-1102. [Procedure for Securing Court Approval of
5215 Compromise.]
5216 The procedure for securing court approval of a compromise is
5217 as follows:
5218 (1) The terms of the compromise shall be set forth in an agree-
-5219 ment in writing which shall be executed by all competent persons
5220 and parents or guardians acting for any minor child having benefi-

Part 11
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cial interests or having claims which will or may be affected by
the compromise. Execution is not required by any person whose
identity cannot be ascertained or whose whereabouts is unknown
and cannot reasonably be ascertained.

5221
5222
5223
5224

(2) Any interested person, including the personal representative
or a trustee, then may submit the agreement to the Court for its
approval and for execution by the personal representative, the
trustee of every affected trust, and other fiduciaries and repre-
sentatives.

5225
5226
5227
5228
5229

(3) After notice as prescribed by Section 1-401 to all interested
persons or their representatives, including the personal representa-
tive of the estate and all affected trustees of trusts, the Court, if it
finds that the contest or controversy is in good faith and that the
effect of the agreement upon the interests of persons represented
by fiduciaries or other representatives is just and reasonable, shall
make an order approving the agreement and directing all fiducia-
ries subject to its jurisdiction to execute the agreement. Minor
children represented only by their parents or guardians may be
bound only if their parents or guardians join with other competent
persons in execution of the compromise. Upon the making of the
order and the execution of the agreement, all further disposition of
the estate is in accordance with the terms of the agreement.

5230
5231
5232
5233
5234
5235
5236
5237
5238
5239
5240
5241
5242

5243 Section 3-1103. [Non-Resident Beneficiaries; Payment of Trust
Fund to Foreign Trustee.]5244

5245 If all living parties interested as beneficiaries in a trust created
by a will allowed in the commonwealth reside outside thereof, the
Court having jurisdiction of the trust may, on petition of parties in
interest or of the personal representative or trustee, if it considers
it just and expedient, authorize the personal representative or
trustee to pay the fund to a trustee appointed by the proper Court
in any other state or country, if all living beneficiaries and the per-
sonal representative or trustee signify their consent, and the Court
is satisfied that the laws of such other state or country secure the
due performance of said trust; and upon such payment, shown to
the satisfaction of said Court, the personal representative or
trustee appointed here may be discharged from further responsi-
bility by decree of said Court.

5246
5247
5248
5249
5250
5251
5252
5253
5254
5255
5256
5257
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5258
COLLECTION OF PERSONAL PROPERTY BY
VOLUNTARY ADMINISTRATION PROCEDURE

FOR SMALL ESTATES

5259
5260
5261

Section 3-1201. [Voluntary Administration of Small Estates.]5262
If an inhabitant of the commonwealth dies leaving an estate

consisting entirely of personal property the total value of which
may include a motor vehicle of which the decedent was the owner,
and other personal property not exceeding fifteen thousand dollars
in value, any interested person may, after the expiration of thirty
days from the death of the decedent, provided no petition for
appointment of a personal representative has been filed with the
Court of the county in which the decedent resided, file with said
Court upon a form prescribed by the Court a statement, verified
by oath, or affirmation containing: (a) the name and residential
address of the petitioner, (b) the name, residence and date of death
of the deceased, (c) the relationship of the petitioner to the
deceased, (d) a schedule showing every asset of the estate known
to the petitioner and the estimated value of each such asset, (e) a
statement that the petitioner has undertaken to act as voluntary
personal representative of the estate of the deceased and will
administer the same according to law, and apply the proceeds
thereof in conformity with this section, (f) the names and
addresses of surviving joint owners of property with the deceased,
known to the petitioner, (g) the names and addresses known to the
petitioner of the persons who would take under the provisions
of Part 1 of Article II of this chapter in the case of intestacy, and
(h) the names and addresses known to the petitioner of the persons
who would take under the provisions of the will, if any. The orig-
inal of any will shall be filed with the above statement.

5263
5264
5265
5266
5267
5268
5269
5270
5271
5272
5273
5274
5275
5276
5277
5278
5279
5280
5281
5282
5283
5284
5285
5286
5287

Upon presentation of such statement, accompanied by a certifi-
cate of the death of the deceased by a public officer and payment
of a fee as may be specified in section forty of chapter two hun-
dred and sixty-two, the Register shall docket these documents as a
part of the permanent records of the Court. Upon payment of a fee
as prescribed in section forty of chapter two hundred and sixty-
two, the Register shall, if no other probate proceeding for admin-
istration of such estate is pending in said Court, issue an attested
copy of a statement duly filed under this section.

5288
5289
5290
5291
5292
5293
S9Q4

5295
5296

Part 12
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Notwithstanding any provision of law to the contrary, a voluntary
personal representative shall certify on the statement that copies of
said statement and death certificate have been sent to the division of
medical assistance by certified mail. If the decedent received med-
ical assistance under chapter one hundred eighteen E (1) when age
sixty-five or older or (2) at any time on or after March twenty-
second, nineteen hundred ninety-one, regardless of age, while an
inpatient in a nursing facility or other medical institution, the provi-
sions of section thirty-two of chapter one hundred eighteen E shall
apply except (1) the period for the department to present a claim
under subsection (b)(1) of said section thirty-two shall be within
four months of the date the Register dockets the statement and
(2) interest on allowed claims under subsection (c) of said section
thirty-two shall commence four months plus sixty days after said
date. This paragraph shall apply to estates of decedents dying on or
after September first, nineteen hundred and ninety-two.

5297
5298
5299
5300
5301
5302
5303
5304
5305
5306
5307
5308
5309
5310
5311
5312

Upon the presentation of a copy of such a statement duly attested
by the Register, the tender of a proper receipt in writing and the sur-
render of any policy, passbook, note, certificate or other evidentiary
instrument, a voluntary personal representative may, as the legal rep-
resentative of the deceased and his estate, receive payment of any
debt or obligation in the nature of a debt, or delivery of any chattel
or asset, scheduled in such statement. Payments and deliveries made
under this section shall discharge liability of the debtor, obligor or
deliverer to all persons with respect to such debt, chattel, obligation
or other asset unless, at the time of such payment or delivery, a
written demand has been made upon said debtor, obligor or deliverer
by a duly appointed personal representative.

5313
5314
5315
5316
5317
5318
5319
5320
5321
5322
5323
5324
5325 A voluntary personal representative may sell any chattel so

received and negotiate or assign any chose in action to convert the
same to cash in a reasonable amount.

5326
5327

5328 A voluntary personal representative shall, as far as possible out
of the assets which come into his hands, first discharge the neces-
sary expenses of the funeral and last sickness of the deceased and
the necessary expenses of administration without fee for his serv-
ices, and then pay the debts of the deceased in the order speci-
fied in Section 3-805 and any other debts of the estate, and then
distribute the balance, if any, in accordance with Part 1 of Article II
of this chapter.

5329
5330
5331
5332

5333
5334
5335
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A voluntary persona! representative shall be liable as a personal
representative in his own wrong to all persons aggrieved by his
administration of the estate, and, if letters testamentary or letters
of administration are at any time granted, shall be liable as such a
personal representative to the rightful personal representative.

5336
5337
5338
5339
5340

For the purpose of paragraph (6) of section one hundred and
thirteen A of chapter one hundred and seventy-five and section
two of chapter ninety, a voluntary personal representative shall be
deemed to be the personal representative of the estate of the dece-
dent until a personal representative is appointed.

5341
5342
5343
5344
5345

Upon payment of the proper fee, the Register may issue a cer-
tificate of appointment to said voluntary personal representative,
with a copy of the statement annexed thereto.

5346
5347
5348

5349 Section 3-1202. [Effect of Statement.]
The person paying, delivering, transferring, or issuing personal

property or the evidence thereof pursuant to Section 3-1201 is dis-
charged and released to the same extent as if he dealt with a per-
sonal representative of the decedent. He or she is not required to
see to the application of the personal property or evidence thereof
or to inquire into the truth of any statement in the affidavit. If any
person to whom a statement is delivered refuses to pay, deliver,
transfer, or issue any personal property or evidence thereof, it may
be recovered or its payment, delivery, transfer, or issuance com-
pelled upon proof of their right in a proceeding brought for the
purpose by or on behalf of the persons entitled thereto. Any
person to whom payment, delivery, transfer or issuance is made is
answerable and accountable therefor to any personal representa-
tive of the estate or to any other person having a superior right.

5350
5351
5352
5353
5354
5355
5356
5357
5358
5359
5360
5361
5362
5363

5364 Section 3-1203. [Small Estates; Summary Administration
Procedure.]5365

If it appears that the value of the entire estate, less liens and
encumbrances, does not exceed family allowances, exempt prop-
erty, costs and expenses of administration, reasonable funeral
expenses, and reasonable and necessary medical and hospital
expenses of the last illness of the decedent, the personal represen-
tative, without giving notice to creditors, may immediately dis-
burse and distribute the estate to the persons entitled thereto and
file a closing statement as provided in Section 3-1204.

5366
5367
5368
5369
5370
5371
5372
5373
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5374 Section 3-1204. [Small Estates; Closing by Sworn Statement of
5375 Personal Representative ]

5376 (a) Unless prohibited by order of the Court and except for
5377 estates being administered by supervised personal representatives,
5378 a personal representative may close an estate administered under
5379 the summary procedures of Section 3-1203 by filing with the
5380 Court, at any time after disbursement and distribution of the
5381 estate, a verified statement stating thaf
5382 (1) to the best knowledge of the personal representative, the
5383 value of the entire estate, less liens and encumbrances, did not
5384 exceed family allowances, exempt property, costs and expenses of
5385 administration, reasonable funeral expenses, and reasonable, nec-
-5386 essary medical and hospital expenses of the last illness of the
5387 decedent;
5388 (2) the personal representative has fully administered the estate
5389 by disbursing and distributing it to the persons entitled thereto;
5390 and
5391 (3) the personal representative has sent a copy of the closing
5392 statement to all distributees of the estate and to all creditors or
5393 other claimants of whom he is aware whose claims are neither
5394 paid nor barred and has furnished a full account in writing of his
5395 administration to the distributees whose interests are affected.
5396 (b) If no actions or proceedings involving the personal repre-
-5397 sentative are pending in the Court one year after the closing state-
-5398 ment is filed, the appointment of the personal representative
5399 terminates.
5400 (c) A closing statement filed under this section has the same
5401 effect as one filed under Section 3-1003.

5402 Article IV
5403

5404
5405

5406 Section 4-101. [Definitions.]
5407 In this Article
5408 (1) “Domiciliary foreign guardian or foreign conservator” means
5409 a foreign guardian or foreign conservator currently qualified and

FOREIGN FIDUCIARIES

DEFINITIONS
Part 1
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acting under appointment by a court of another jurisdiction in which
the protected person is currently domiciled.

5410
541 I

(2) “Domiciliary foreign personal representative” means a for-
eign personal representative under the law of the jurisdiction of a
decedent’s domicile.

5412
5413
5414

(3) “Foreign guardian or foreign conservator” means a guardian
or conservator who was appointed by a court of another jurisdic-
tion to administer the estate of a minor or other protected person.

5415
5416
5417

(4) “Local administration” means administration by a personal
representative appointed in the commonwealth pursuant to
appointment proceedings described in Article 111.

5418
5419
5420

(5) “Local guardian or conservator” means a guardian or con-
servator appointed in the commonwealth pursuant to appointment
proceedings described in Article V, but excluding one who is
merely a guardian ad litem.

5421
5422
5423
5424

(6) “Local personal representative” includes any personal rep-
resentative appointed in the commonwealth pursuant to appoint-
ment proceedings described in Article 111 and excludes foreign
personal representatives who acquire the power of a local personal
representative pursuant to Section 4-205.

5425
5426
5427
5428
5429
5430 (7) “Nonresident protected person” means a protected person

who is currently domiciled in another jurisdiction.5431
5432 (8) “Protected person” means a minor or other person whose

estate in the commonwealth or in any other jurisdiction is currently
administered by a guardian or conservator appointed by a court.

5433
5434

(9) “Resident creditor” means a person domiciled in, or doing
business in the commonwealth, who is, or could be, a claimant
against an estate of a non-resident decedent or a nonresident pro-
tected person.

5435
5436
5437
5438

5439
5440
5441

5442 Section 4-201. [Payment of Debt and Delivery of Property to
5443 Domiciliary Foreign Personal Representative Without Local
5444 Administration.]
5445 (a) At any time after the expiration of sixty days from the death
5446 of a nonresident decedent, any person indebted to the estate of the

Part 2
POWERS OF FOREIGN PERSONAL

REPRESENTATIVES
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nonresident decedent or having possession or control of personal
property, or of an instrument evidencing a debt, obligation, stock
or chose in action belonging to the estate of the nonresident dece-
dent, or holding personal property subject to a general power of
appointment exercised by the will of a nonresident decedent duly
admitted to probate in a foreign jurisdiction, may pay the debt,
deliver the personal property, or the instrument evidencing the
debt, obligation, stock or chose in action, to the domiciliary for-
eign personal representative of the nonresident decedent upon
being presented with proof of appointment and an affidavit made
by or on behalf of the representative stating:

5447
5448
5449
5450
5451
5452
5453
5454
5455
5456
5457

(1) the date of the death of the nonresident decedent.5458
(2) that no local administration, or application or petition

therefor, is pending in this state.
5459
5460

(3) that the domiciliary foreign personal representative is enti-
tled to payment or delivery.

5461
5462
5463 (b) Payment or delivery may be made to a foreign personal rep-

resentative of a nonresident decedent appointed in a jurisdiction
which was not the domicile of the decedent upon similar proof of
appointment and affidavit, if such affidavit also states that there is
no domiciliary foreign personal representative and no proceedings
are pending for appointment of a personal representative in any
court in the jurisdiction of the decedent’s domicile and that the
foreign personal representative is the personal representative
appointed in the appointment proceeding first commenced.

5464
5465
5466
5467
5468
5469
5470
5471
5472 (c) If such nonresident decedent owned tangible personal prop-

erty located in the commonwealth at the time of death, or at any
time during the twelve months preceding death had a permanent
or temporary place of abode in the commonwealth, a foreign per-
sonal representative of the decedent shall not accept payment or
delivery pursuant to this section earlier than one month after filing
proof of his or her authority in accordance with Section 4-204
with a copy to the commissioner of revenue.

5473
5474
5475
5476
5477
5478
5479
5480 (d) Any person indebted to a nonresident protected person who

has not been domiciled in the commonwealth at any time within5481
5482 the preceding year, or having possession or control of personal

property, or of an instrument evidencing a debt, obligation, stock5483
5484 or chose in action belonging to such nonresident protected pe

may pay the debt or deliver the personal property or the in5485
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5486 ment to the domiciliary foreign guardian or conservator upon
being presented with proof of his or her appointment and an affi-
davit made by or on behalf of the guardian or conservator stating:

5487
5488

(1) that the protected person is not and has not been domiciled
in the commonwealth at any time within the preceding year,

5489
5490

(2) that no local guardian or conservator has been appointed for
the protected person and no application or petition therefor is
pending in the commonwealth, and

5491
5492
5493

(3) that the foreign guardian or conservator has duly qualified,
is currently acting and is entitled to payment or delivery.

5494
5495

(e) Payment or delivery may be made to a foreign guardian or
conservator of a nonresident protected person appointed in a juris-
diction which is not the current domicile of the protected person
upon similar proof of appointment and affidavit, if such affidavit
also states:

5496
5497
5498
5499
5500

(1) that there is no domiciliary foreign guardian or conservator
and no proceedings are pending for appointment of a guardian or
conservator in any court of the jurisdiction of the protected per-
son’s domicile, and

5501
5502
5503
5504
5505 (2) that either the protected person was domiciled in the juris-

diction in which the foreign guardian or conservator was
appointed at the time of his or her appointment, or that the foreign
guardian or conservator is the guardian or conservator appointed
in the appointment proceeding first commenced.

5506
5507
5508
5509

Section 4-202. [Payment or Delivery Discharges.]5510
Payment or delivery made in good faith on the basis of the

proof of authority and affidavit releases the debtor or person
having possession of the personal property to the same extent as if
payment or delivery had been made to a local personal representa-
tive or local guardian or conservator.

5511
5512
5513
5514
5515

Section 4-203. [Resident Creditor Notice.]5516
5517 Payment or delivery under Section 4-201 may not be made if a

resident creditor of the nonresident decedent or nonresident pro-
tected person has notified the debtor of the nonresident decedent
or nonresident protected person or the person having possession
of the personal property belonging to or appointed by the nonresi-
dent decedent or belonging to the nonresident protected person

5518
5519
5520
5521
5522



1532001] HOUSE No. 1042

that the debt should not be paid nor the property delivered to the
foreign personal representative, guardian or conservator.

5523
5524

Section 4-204. [Proof of Authority-Bond.]5525
If no local administration or application or petition therefor is

pending in the commonwealth, a domiciliary foreign personal rep-
resentative may file with a Court in the commonwealth in a
county in which property belonging to the decedent is located,
authenticated copies of the domiciliary appointment and of any
official bond given.

5526
5527
5528
5529
5530
5531

5532

A domiciliary foreign personal representative who has com-
plied with Section 4-204 may exercise as to personal property in
the commonwealth all powers of a local personal representative
acting in a similar representative capacity and may maintain
actions and proceedings in the commonwealth subject to any con-
ditions imposed upon nonresident parties generally.

5533
5534
5535
5536
5537
5538

5539 Section 4-206. [Power of Representatives in Transition.]
5540 The power of a foreign personal representative under Sec-

tion 4-201 or 4-205 shall be exercised only if there is no adminis-
tration or application therefor pending in the commonwealth. An
application or petition for local administration of the estate termi-
nates the power of the domiciliary foreign personal representative
to act under Section 4-205, but the Court may allow the domicil-
iary foreign personal representative to exercise limited powers to
preserve the estate. No person who, before receiving actual notice
of a pending local administration, has changed position in reliance
upon the powers of a foreign personal representative shall be prej-
udiced by reason of the application or petition for, or grant of,
local administration. The local personal representative is subject
to all duties and obligations which have accrued by virtue of the
exercise of the powers by the foreign personal representative and
may be substituted for the foreign personal representative in any
action or proceedings in the commonwealth.

5541
5542
5543
5544
5545
5546
5547
5548
5549
5550
5551
5552
5553
5554
5555

Section 4-205. [Powers.]

5556 The power of a foreign guardian or conservator under Sec-
tion 4-201 shall be exercised only if no local guardian or conser-5557
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5558 vator has been appointed and no application therefor is pending in
5559 the commonwealth. No person who, before receiving actual notice
5560 of such appointment or application, has changed position in
5561 reliance upon the powers of a foreign guardian or conservator
5562 shall be prejudiced by reason of the appointment of a local
5563 guardian or conservator or an application therefor.

5564 Section 4-207. [Ancillary and Other Local Administrations;
5565 Provisions Governing.]
5566 In respect to a nonresident decedent, the provisions of Article 111
5567 of this Code govern (1) proceedings, if any, in a Court of the corn-
-5568 monwealth for probate of the will, appointment, removal, supervi-
-5569 sion, and discharge of the local personal representative, and any
5570 other order concerning the estate; and (2) the status, powers, duties
5571 and liabilities of any local personal representative and the rights of
5572 claimants, purchasers, distributees and others in regard to a local
5573 administration.

5574
5575
5576

5577 Section 4-301. [Jurisdiction by Act of Foreign Personal Repre-
-5578 sentative.]
5579 A foreign personal representative submits personally to the
5580 jurisdiction of the Courts of the commonwealth by (1) filing
5581 authenticated copies of his or her appointment as provided in
5582 Section 4-204, (2) receiving payment of money or taking delivery
5583 of personal property under Section 4-201, or (3) doing any act as a
5584 personal representative in the commonwealth which would have
5585 given the commonwealth jurisdiction over the foreign personal
5586 representative as an individual. Jurisdiction under (2) is limited to
5587 the money or value of personal property collected.
5588 A foreign guardian or conservator shall submit to the jurisdiction
5589 of the courts of the commonwealth by acting under clauses (2)
5590 and (3) of the preceding paragraph.

5591 Section 4-302. [Jurisdiction by Act of Decedent.]
5592 In addition to jurisdiction conferred by Section 4-301, a foreign
5593 personal representative is subject to the jurisdiction of the Courts

JURISDICTION OVER FOREIGN
REPRESENTATIVES

Part 3
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of the commonwealth to the same extent that the decedent was
subject to jurisdiction immediately prior to death.

5594
5595

Section 4-302A. [Proceedings to Determine Property Rights.]5596
In any proceeding in the commonwealth to determine rights in

real or personal property in the commonwealth or administered by
a fiduciary in the commonwealth or under a will admitted to pro-
bate in the commonwealth:

5597
5598
5599
5600

(a) The interest of a nonresident decedent whose estate is not
under local administration may be represented by any foreign per-
sonal representative of a decedent named a party to the proceeding
and served in the manner provided in Section 4-303 or by other
lawful means;

5601
5602
5603
5604
5605

(b) The interest of a nonresident protected person named a
party to the proceeding for whom there is no local guardian or
conservator may be represented by a foreign guardian or conser-
vator served in the manner provided in section 4-303 or by other
lawful means. The authority of a foreign personal representative
or of a foreign guardian or conservator under this section shall
include authority to be a party to an agreement of compromise in
respect of the rights of the decedent or the protected person in
such property. The procedures authorized in this section are in
addition to and not in limitation of all other applicable procedures.

5606
5607
5608
5609
5610
5611
5612
5613
5614
5615

5616 Section 4-303. [Service on Foreign Personal Representative.]
5617 (a) In addition to and not in limitation of other provisions of

law, service of process may be made upon the foreign personal
representative, guardian or conservator by registered or certified
mail, addressed to the last reasonably ascertainable address,
requesting a return receipt signed by addressee only. Notice by
ordinary first class mail is sufficient if registered or certified mail
service to the addressee is unavailable. Service may be made upon
a foreign personal representative in the manner in which service
could have been made under other laws of the commonwealth on
either the foreign personal representative or the decedent immedi-
ately prior to death.

5618
5619
5620
5621
5622
5623
5624
5625
5626
5627
5628 (b) If service is made upon a foreign personal representative,

guardian or conservator as provided in subsection (a), the foreign
personal representative shall be allowed at least thirty days within
which to appear or respond.

5629
5630
5631
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5633 CONCLUSIVENESS OF JUDGMENTS
5634
5635 Section 4-401. [Effect of Adjudication For or Against Personal
5636 Representative.)
5637 An adjudication rendered in any jurisdiction in favor of or
5638 against any personal representative of the estate of a non resident
5639 decedent is as binding on the local personal representative as if
5640 the local personal representative were a party to the adjudication.

Article V5641
5642
5643

5644
5645 GENERAL PROVISIONS AND DEFINITIONS

5646 Section 5-101. [General Definitions.)
5647 As used in Parts 1,2, 3 and 4 of this Article;
5648 (1) “Claims,” in respect to a protected person, includes liabilities
5649 of the protected person, whether arising in contract, tort, or other-
-5650 wise, and liabilities of the estate which arise at or after the appoint-
-5651 ment of a conservator, including expenses of administration.
5652 (2) “Conservator” means a person who is appointed by a Court
5653 to manage the estate of a protected person and includes a limited
5654 conservator, temporary conservator and special conservator.
5655 (3) “Court” means the Probate and Family Court Department of
5656 the Trial Court and includes the District Court and Juvenile Court
5657 Departments of the Trial Court in proceedings relating to the
5658 appointment of guardians of minors when the subject of the pro-
-5659 ceeding is a minor and there is proceeding before such District or
5660 Juvenile Court.
5661 (4) “Disability” means cause for a protective order as described
5662 in Section 5-401.
5663 (5) “Estate” includes the property of the person whose affairs
5664 are subject to this Article.
5665 (6) “Guardian” means a person who has qualified as a guardian
5666 of a minor or incapacitated person pursuant to court appointment

PROTECTION OF PERSONS UNDER DISABILITY
AND THEIR PROPERTY

5632 Part 4

Part 1



1572001] HOUSE No. 1042

and includes a limited guardian, special guardian and temporary
guardian, but excludes one who is merely a guardian ad litem.

5667
5668

(7) “Guardian-ad-Litem” means a person or organization
appointed under Sections 1-404 and 5-106 of this Code.

5669
5670

(8) “Health care proxy” means a health care proxy executed
pursuant to chapter two hundred one D, a durable power of
attorney for health care executed prior to the enactment of chapter
two hundred one D and similar instruments for appointment of
health care agents executed in accordance with the laws of other
jurisdictions.

5671
5672
5673
5674
5675
5676

(9) “Incapacitated person” means an individual who for reasons
other than advanced age or minority, has a clinically diagnosed
condition that results in an inability to receive and evaluate infor-
mation or make or communicate decisions to such an extent that
the individual lacks the ability to meet essential requirements for
physical health, safety, or self-care, even with appropriate techno-
logical assistance.

5677
5678
5679
5680
5681
5682
5683

(10) “Lease” includes an oil, gas, or other mineral lease.5684
(11) “Letters” includes Certificate of Guardianship and Certifi-

cate of Conservatorship.
5685
5686

(12) “Mentally retarded person” means an individual who has a
substantial limitation in present functioning beginning before age 18,
manifested by significantly subaverage intellectual functioning
existing concurrently with related limitations in two or more of the
following applicable adaptive skills areas: communication, self-care,
home living, social skills, community use, self-direction, health and
safety, functioning academics, leisure, and work.

5687
5688
5689
5690
5691
5692
5693
5694 (13) “Minor” means a person who is under 18 years of age
5695 (14) “Mortgage” means any conveyance, agreement, or arrange-

ment in which property is used as collateral.5696
5697 (15) “Nursing facility” means an institution (or a distinct part of

an institution) which is primarily engaged in providing to residents:5698
5699 (A) skilled nursing care and related services for residents who

require medical or nursing care,5700
5701 (B) rehabilitation services for the rehabilitation of injured, dis-

abled or sick persons, or5702
5703 (C) on a regular basis, health-related care and services to indi-

viduals who because of their mental or physical condition require
care and services (above the level of room and board) which can
be made available to them only through institutional facilities,

5704
5705
5706
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and is not primarily a mental health facility or mental retardation
facility.

5707
5708

(16) “Organization” includes a corporation, business trust,
estate, trust, partnership, association, 2 or more persons having a
joint or common interest, government, governmental subdivision
or agency, or any other legal entity.

5709
5710
5711
5712

(17) “Parent” means a natural or adoptive parent other than a
parent whose parental rights have been terminated or a parent who
has signed a voluntary surrender.

5713
5714
5715

(18) “Person” means an individual or an organization.5716
(19) “Petition” means a written request to the Court for an

order after notice.
5717
5718

(20) “Proceeding” includes action at law and suit in equity.5719
(21) “Property” includes both real and personal property or any

interest therein and means anything that may be the subject of
ownership.

5720
5721
5722

(22) “Protected person” means a minor or other person for
whom a conservator has been appointed or other protective order
has been made as provided in Sections 5-407 and 5-408.

5723
5724
5725

(23) “Protective proceeding” means a proceeding under the
provisions of Part 4 of this Article.

5726
5727

(24) “Security” includes any note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certificate of interest or par-
ticipation in an oil, gas, or mining title or lease or in payments out
of production under such a title or lease, collateral trust certifi-
cate, transferable share, voting trust certificate or, in general, any
interest or instrument commonly known as a security, or any cer-
tificate of interest or participation, any temporary or interim cer-
tificate, receipt or certificate of deposit for, or any warrant or right
to subscribe to or purchase any of the foregoing.

5728
5729
5730
5731
5732
5733
5734
5735
5736
5737 (25) “Ward” means a person for whom a guardian has been

appointed solely because of minority.5738

5739 Section 5-102. [Facility of Payment or Delivery.]
(a) Any person under a duty to pay or deliver money or per-

sonal property to a minor may perform the duty, in amounts not
exceeding $5,000 a year, by paying or delivering the money or
property to;

5740
5741
5742
5743

(1) the minor;5744
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(2) any person having the care and custody of the minor with
whom the minor resides;

5745
5746

(3) a guardian of the minor;5747
(4) a custodian under the Uniform Transfers to Minors Act or a

custodial trustee under the Uniform Custodial Trust Act; or
5748
5749

(5) a financial institution as a deposit in a state or federally
insured interest bearing account or certificate in the sole name of
the minor with notice of the deposit to the minor.

5750
5751
5752

(b) If the person making payment or delivery knows that a con-
servator has been appointed or proceedings for appointment of a
conservator of the estate of the minor are pending, the person may
make payment or delivery only to the conservator.

5753
5754
5755
5756

(c) Persons, receiving money or property for a minor under sub-
section (a)(2) are obligated to apply the money to the support,
care, education, health or welfare of the minor, but may not pay
themselves except by way of reimbursement for out-of-pocket
expenses for necessary goods and services. Any excess sums must
be preserved for future support, care, education, health or welfare
of the minor and any balance not so used and any property
received for the minor must be turned over to the minor when
majority is attained.

5757
5758
5759
5760
5761
5762
5763
5764
5765
5766 (d) A person who pays or delivers money or property in accor-

dance with provisions of this section is not responsible for the
proper application thereof.

5767
5768

5769 Section 5-103. [Delegation of Powers by Parent or Guardian.]
5770 (a) A parent or parents of a minor, other than a parent or parents

whose parental rights have been terminated or a parent who has
signed a voluntary surrender, or a guardian or guardians of a minor
or incapacitated person may appoint a temporary agent for a period
not exceeding 60 days, and may delegate to such agent any power
that the parent or guardian has regarding the care, custody or prop-
erty of the minor child, ward or incapacitated person, except the
power to consent to marriage or adoption of a minor; provided, how-
ever, that no parent or guardian shall appoint a temporary agent
when a court has ordered that the minor child be placed in the cus-
tody of a person other than the parent or guardian.

5771
5772
5773
5774
5775
5776
5777
5778
5779
5780
578! (b) Any delegation under this Section shall be by a writing

signed by, or at the direction of, the parent(s) or guardian(s) and5782
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attested by at least 2 witnesses 18 years of age or older, neither of
whom is the temporary agent together with the written acceptance
of the temporary agent.

5783
5784
5785

(c) A parent or guardian may not appoint a temporary agent of
a minor if the minor has another living parent whose whereabouts
are known and who is willing and able to provide care and cus-
tody for the minor unless the nonappointing parent consents to the
appointment in writing. A parent may not appoint a temporary
agent if the appointing parent’s parental rights have been termi-
nated or a parent who has signed a voluntary surrender.

5786
5787
5788
5789
5790
5791
5792

(d) Any delegation under this Section may be revoked or
amended by the appointing parent(s) or guardian(s) and delivered
to all interested persons. The authority of the temporary agent
may be limited or altered by the Court.

5793
5794
5795
5796

5797
(a) Provided that the Court has jurisdiction:5798
(1) venue for a guardianship proceeding for a minor is in the

Court at the place where the minor resides at the time the proceed-
ings are commenced, or, in the case of a nomination of a guardian by
the will of a parent or guardian, in the Court of the county in which
the will was or could be probated except venue for a guardianship
proceeding for a minor in District Court of Juvenile Court shall be in
the Court where the underlying proceeding was filed;

5799
5800
5801
5802
5803
5804
5805

(2) venue for a guardianship proceeding for an incapacitated
person is in the Court at the place where the incapacitated person
resides at the time the proceedings are commenced, or, in the case
of a nomination of by the will of a parent or spouse, in the Court
of the county in which the will was or could be probated. If the
incapacitated person has been admitted to a facility referred to in
chapter one hundred eleven, section 70E pursuant to an order of a
court of competent jurisdiction, venue is also in the county in
which that facility is located; and

5806
5807
5808
5809
5810
5811
5812
5813
5814

(3) venue for a protective proceeding is in the Court at the
place where the person to be protected resides at the time the pro-
ceedings are commenced, whether or not a guardian has been
appointed in another place or, if the person to be protected does
not reside in this commonwealth, in the Court at the place where
property of the person is located.

5815
5816
5817
5818
5819
5820

Section 5-105. [Venue.]
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5821 (b) If a proceeding under this Code is brought in more than one
5822 place in this commonwealth, the Court at the place m which a pro-
-5823 ceeding is first brought has the exclusive right to proceed unless
5824 that Court determines that venue is properly in another Court or
5825 that the interests of justice otherwise require that the proceeding
5826 be transferred.

Section 5-106. [Appointment of Counsel; Guardian ad Litem,]5827
(a) After filing of a petition for appointment of a guardian, con-

servator or other protective order, if the ward, incapacitated person
or person to be protected or someone on his or her behalf requests
appointment of counsel; or if the Court determines at any time in the
proceeding that the interests of the ward, incapacitated person or
person to be protected are or may be inadequately represented, the
Court shall appoint an attorney to represent the person, giving con-
sideration to the choice of the person if 14 or more years of age.
If the ward, incapacitated person or person to be protected has ade-
quate resources, his or her counsel shall be compensated from the
estate, unless the Court shall order that such compensation be paid
by the petitioner. Counsel for any indigent ward, incapacitated
person or person to be protected shall be compensated by the com-
monwealth. This section shall not be interpreted to abridge or limit
the right of any ward, incapacitated person or person to be protected
to retain counsel of his or her own choice and to prosecute or defend
a petition under this Article.

5828
5829
5830
5831
5832
5833
5834
5835
5836
5837
5838
5839
5840
5841
5842
5843
5844
5845 (b) The Court may appoint as guardian ad litem, an individual

or any public or charitable agency to investigate the condition of
the ward, incapacitated person or person to be protected and make
appropriate recommendations to the Court.

5846
5847
5848
5849 (c) The incapacitated person or person to be protected is entitled

to be present at any hearing in person. A ward, if 14 or more years of
age, is entitled to be present at any hearing in person unless the
Court, upon written findings, determines that the best interest of the
ward will not be served thereby. The person is entitled to be repre-
sented by counsel, to present evidence, to cross-examine witnesses,
including any physician or other qualified person and any guardian
ad litem. The issue may be determined at a closed hearing if the
person or counsel for the person so requests.

5850
5851
5852
5853
5854
5855
5856
5857
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5858 (d) Any person may apply for permission to provide informa-
-5859 tion in the proceeding and the Court may grant the request, with
5860 or without hearing, upon determining that the best interest of the
5861 person to be protected will be served thereby. The Court may
5862 attach appropriate conditions to the permission.

5863
5864 GUARDIANS OF MINORS

Section 5-201. [Appointment and Status of Guardian of Minor.]5865
A person may become a guardian of a minor by appointment by

parent or guardian or upon appointment by the Court. The guardian-
ship status continues until terminated, without regard to the location
from time to time of the guardian or minor ward. The District or
Juvenile Court may appoint guardians of minors if the person who is
the subject of the petition is a minor and there is a proceeding before
such District or Juvenile Court and shall have continuing jurisdiction
over resignation, removal, reporting, and other proceedings related
to the guardianship.

5866
5867
5868
5869
5870
5871
5872
5873
5874

5875 Section 5-202. [Parental or Guardian Appointment of Guardian
for Minor.]5876

5877 (a) A parent, by will or other writing signed by the parent and
attested by at least 2 witnesses, may appoint a guardian for any
minor child the parent has or may have in the future, may revoke
or amend the appointment, and may specify any desired limita-
tions on the powers to be granted to the guardian.

5878
5879
5880
5881
5882 (b) A guardian, by will or other writing signed by the guardian

and attested by at least 2 witnesses, may appoint a guardian for
any minor child for whom the guardian serves, may revoke or
amend the appointment, and may specify any desired limitations
on the powers to be granted to the guardian.

5883
5884
5885
5886

(c) Upon petition of an appointing parent or guardian, upon
finding that the appointing parent or guardian will likely become
unable to care for the minor within two years or less, and after
notice as provided in Section 5-206(b), the Court, before the
appointment becomes effective, may confirm the parent’s or
guardian’s selection of a guardian and terminate the rights of
others under Section 5-203.

5887
5888
5889
5890
SSQI

5892
5893

Part 2
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(d) Subject to Section 5-203, the appointment of a guardian
becomes effective on the first to occur of the appointing parent’s
or guardian’s death, an adjudication that the parent or guardian is
an incapacitated person, or a written determination by a physician
who has examined the parent or guardian that the parent or
guardian is no longer able to care for the minor unless the minor is
in the care or custody of a person other than a parent pursuant to
chapter one hundred nineteen sections 24, 25, 26 and 39G; chapter
two hundred one; or chapter two hundred ten, section 3.

5894
5895
5896
5897
5898
5899
5900
5901
5902

(e) Within 30 days after the appointment becomes effective, a
guardian shall:

5903
5904

(1) file a notice of acceptance of appointment and a copy of the
will or other nominating instrument with the Court of the county
in which the will was or could be probated or, in the case of
another nominating instrument, with the Court of the county in
which the minor resides; and

5905
5906
5907
5908
5909

(2) unless the appointment was previously confirmed by the
Court, petition the Court for confirmation of the appointment,
giving notice in the manner provided in Section 5-206(b).

5910
5911
5912
5913 (f) The parental appointment of a guardian does not supersede

the parental rights of either parent. If both parents are dead or
have been adjudged incapacitated persons, an appointment by the
last parent who dies or was adjudged incapacitated has priority.

5914
5915
5916
5917 (g) The powers of a guardian who timely complies with the

requirements of subsection (e) relate back to give acts by the
guardian which are of benefit to the minor and which occurred on
or after the date the guardian was eligible to file an acceptance of
office the same effect as those which occurred after the filing.

5918
5919
5920
5921
5922 (h) The authority of a guardian appointed under this section ter-

minates upon the first to occur of the appointment of a guardian
by the Court, the revocation of the appointment by the appointing
parent or guardian, or the filing of an objection pursuant to
Section 5-203.

5923
5924
5925
5926

5927 Section 5-203. [Objection by Minor Fourteen or Older to Parental
5928 Appointment.]
5929 Except where the Court has previously confirmed a nominee
5930 under Section 5-202(c),
5931 (i) a minor 14 or more years of age who is the subject of a
5932 parental appointment,
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(ii) the other parent, if that parent’s parental rights have not
been terminated, or

5933
5934

(iii) a person other than a parent having care or custody of the
minor or with whom the minor has resided during the 60 pre-
ceding days, excluding a foster parent may prevent the appoint-
ment or cause it to terminate by filing in the Court in which the
appointing instrument is filed a written objection to the appoint-
ment before it is accepted or within 30 days after receiving notice
of its acceptance. An objection may be withdrawn. An objection
does not preclude appointment of the nominee by the Court in a
proper proceeding of the parental nominee or any other suitable
person. The Court may treat the filing of an objection as a peti-
tion for the appointment of a temporary guardian, and proceed
accordingly.

5935
5936
5937
5938
5939
5940
5941
5942
5943
5944
5945
5946

Section 5-204. [Court Appointment of Guardian of Minor; Con-
ditions for Appointment; Temporary Guardian.]

5947
5948
5949 (a) The Court may appoint a guardian for a minor if (i) the

minor’s parents are deceased or incapacitated, (ii) the parents con-
sent, (iii) the parents’ parental rights have been terminated, (iv) the
parents have signed a voluntary surrender, or (v) the Court finds the
parents, jointly, or the surviving parent, to be unavailable or unfit to
have custody. A guardian appointed pursuant to Section 5-202
whose appointment has not been prevented or nullified under
Section 5-203 has priority over any guardian who may be
appointed by the Court, but the Court may proceed with another
appointment upon a finding that the parental nominee has failed to
accept the appointment within 30 days after notice of the
guardianship proceeding.

5950
5951
5952
5953
5954
5955
5956
5957
5958
5959
5960
5961 (b) While a petition for appointment of a guardian is pending, if

a minor has no guardian, and the Court finds that following the
procedures of this Article will likely result in substantial harm to
the health, safety or welfare of the minor occurring prior to the
return date, and no other person appears to have authority to act in
the circumstances, on appropriate motion, the Court may appoint a
temporary guardian who may exercise those powers granted in the
order. A motion for appointment of a temporary guardian shall
state the nature of the circumstances requiring appointment, the
particular harm sought to be avoided, and the actions which will

5962
5963
5964
5965
5966
5967
5968
5969
5970
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be necessary by the temporary guardian to avoid the occurrence of
the harm. Such motion shall be accompanied by an affidavit con-
taining facts supporting the statements and requests in the motion.
The appointment of a temporary guardian for a minor may occur
even though the conditions described in subsection (a) have not
been established. The appointment may be for a period of up to 90
days except that upon a finding of extraordinary circumstances set
forth in its order, the Court may order an appointment for a longer
period to a date certain. The Court may for good cause shown
extend the appointment for additional 90 day periods.

5971
5972
5973
5974
5975
5976
5977
5978
5979
5980

(c) If an appointed guardian is not effectively performing duties
and the Court further finds that the welfare of the minor requires
immediate action, it may appoint, with or without notice, a special
guardian for the minor having the powers of a general guardian,
except as limited in the letters of appointment. The authority of
any guardian previously appointed is suspended as long as a
special guardian has authority. The appointment may be for a
period of up to 90 days except that upon a finding of extraordinary
circumstances set forth in its order the Court may order an
appointment for a longer period to a date certain. The Court may
for good cause shown extend the appointment for additional 90
day periods.

5981
5982
5983
5984
5985
5986
5987
5988
5989
5990
5991
5992
5993 (d) The petitioner must give written notice 7 days prior to any

hearing for the appointment of a temporary guardian in hand to the
minor if over the age of 14 years and by delivery or by mail to all
persons named in the petition for appointment of guardian. A certifi-
cate that such notice has been given, setting forth the names and
addresses of those to whom notice has been given, shall be prima
facie evidence thereof.

5994
5995
5996
5997
5998
5999
6000 (e) If the Court determines that an immediate emergency situa-

tion exists which requires the immediate appointment of a tempo-
rary guardian, it may shorten or waive the notice requirements in
whole or in part and grant the motion, provided, however, that
prior notice shall be given to the minor, if the minor is 14 or more
years of age, as the Court may order and post-appointment notice
of any appointment is given to the minor and those named in the
petition for appointment of guardian stating further that any such
person may move to vacate the order of the Court or request that
the Court take any other appropriate action on the matter, and on

6001
6002
6003
6004
6005
6006
6007
6008
6009
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said motion to vacate. The Court shall hear said motion as a de
novo matter, as expeditiously as possible. A certificate stating that
such notice has been given shall be filed with the Court within 7
days following the appointment. Upon failure to file such certifi-
cate the Court may on its own motion vacate said order.

6010
6011
6012
6013
6014

(f) In the event that any person to whom notice is required is of
parts unknown, such notice shall be delivered or mailed to that
person’s last known address, and the fact of such delivery or
mailing shall be recited in the certificate of notice.

6015
6016
6017
6018

6019

Section 5-206. [Procedure for Court Appointment of Guardian
of Minor.]

6020
6021

(a) A minor or any person interested in the welfare of the minor
may petition for appointment of a guardian.

6022
6023

(b) After the filing of a petition, notice shall be given in the
manner prescribed by Section 1-401 by the petitioner to;

6024
6025

(1) the minor, if the minor is 14 or more years of age and is not
the petitioner;

6026
6027

(2) any person who has been awarded care or custody of the
minor by a court of competent jurisdiction, whom is alleged to
have had the principal care or custody of the minor or with whom
the minor has resided during the 60 days preceding the filing of
the petition, excluding foster parents;

6028
6029
6030
6031
6032
6033 (3) any living parent of the minor, excluding a parent whose

parental rights have been terminated or a parent who has signed a
voluntary surrender, or, if none, brothers and sisters, or, if none,
heirs apparent or presumptive;

6034
6035
6036

(4) the spouse if the minor is married;6037
6038 (5) any person nominated as guardian by the minor if the minor

has attained 14 years of age;6039
6040 (6) any parental or guardian appointee whose appointment has

not been prevented or terminated under Section 5-203;6041
6042 (7) any guardian or conservator currently acting for the minor

in this commonwealth or elsewhere; and6043
(8) the United States Veterans Administration or its successor if

the minor is entitled to any benefit, estate or income paid or
payable by or through said Administration or its successors.

6044
6045
6046

Section 5-205. [Reserved.]
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6047 (c) Upon hearing, if the Court finds that a qualified person
6048 seeks appointment, venue is proper, the required notices have
6049 been given, the conditions of Section 5-204(a) have been met, and
6050 the welfare and best interest of the minor will be served by the
6051 requested appointment, it shall make the appointment and issue
6052 letters. In other cases, the Court may dismiss the proceedings or
6053 make any other disposition of the matter that will serve the best
6054 interest of the minor.

Section 5-207. [Court Appointment of Guardian of Minor;
Qualifications; Priority of Minor’s Nominee.]

6055
6056

(a) The Court may appoint as guardian any person whose
appointment would be in the best interest of the minor. The Court
shall appoint a person nominated by the minor, if the minor is 14
or more years of age, unless the Court finds the appointment con-
trary to the best interest of the minor.

6057
6058
6059
6060
6061

(b) In the interest of developing self-reliance of a ward or for
other good cause, the Court, at the time of appointment or later, on
its own motion or on motion of the minor ward or other interested
person, may limit the powers of a guardian otherwise granted by this
Article and thereby create a limited guardianship. Any limitation on
the statutory power of a guardian of a minor must be endorsed on the
guardian’s letters or, in the case of a guardian by parental appoint-
ment, must be reflected in letters that are issued at the time any limi-
tation is imposed. Following the same procedure, additional powers
may be granted or existing powers may be withdrawn.

6062
6063
6064
6065
6066
6067
6068
6069
6070
6071

6072 Section 5-208. [Bond; Consent to Service by Acceptance of
Appointment; Notice.]6073

6074 (a) Prior to receiving letters, a guardian shall accept appoint-
ment by filing a bond conditioned upon faithful discharge of all
duties of the trust according to law and containing a statement of
acceptance of the duties of the office. By accepting a parental or
court appointment as guardian, a guardian submits personally to
the jurisdiction of the Court in any proceeding relating to the
guardianship that may be instituted by any interested person. The
petitioner shall cause notice of any proceeding to be delivered or
mailed to the guardian at the guardian’s address listed in the Court
records and to the address then known to the petitioner.

6075
6076
6077
6078
6079
6080
6081
6082
6083
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(b) No sureties are required upon the bond of a guardian of a
minor, unless sureties are requested by an interested party and the
Court is satisfied that sureties are desirable. In any proceeding the
Court, on its own motion, may require sureties or additional
sureties, or set the amount of sureties. No sureties are required of
any guardian who has deposited cash or collateral with an agency
of this commonwealth to secure performance of duties.

6084
6085
6086
6087
6088
6089
6090

(c) The requirements and provisions of Section 5-411 apply to
guardians appointed under this Part.

6091
6092

Section 5-209. [Powers, Duties, Rights and Immunities of
Guardian; Limitations.]

6093
6094

(a) A guardian of a ward has the powers and responsibilities of
a parent regarding the ward’s support, care, education, health and
welfare. A guardian shall act at all times in the ward’s best
interest and exercise reasonable care, diligence and prudence.

6095
6096
6097
6098

(b) In particular and without qualifying the foregoing, a
guardian of a ward or incapacitated person shall:

6099
6100

(1) if consistent with the terms of any order by a court of com-
petent jurisdiction take custody of the person of the ward or inca-
pacitated person and establish his or her place of abode within or
without this commonwealth;

6101
6102
6103
6104
6105 (2) become or remain personally acquainted with the ward or

incapacitated person and maintain sufficient contact with the
person to know of his or her capacities, limitations, needs, oppor-
tunities, and physical and mental health;

6106
6107
6108

(3) take reasonable care of the personal effects and commence
protective proceedings if necessary to protect other property of the
ward or incapacitated person;

6109
6110
6111
6112 (4) apply any available money of the ward or incapacitated

person to his or her current needs for support, care, education
health and welfare; provided that if any person has a legal duty to
support a minor and has sufficient funds, the minor’s funds are not
to be used to discharge the legal obligation of support without
prior order of the Court unless the Court determines that the
minor’s funds may be used for support;

6113
6114
6115
6116
6117
6118

(5) conserve any excess money of the person for his or her
future needs, but if a conservator has been appointed for the estate
of the ward or incapacitated person, the guardian, at least quar-

6119
6120
6121



1692001] HOUSE No. 1042

terly, shall pay to the conservator money of the ward or incapaci-
tated person to be conserved for his or her future needs; and

6122
6123

(6) report the condition of the ward or protected person and of
his or her estate that has been subject to the guardian’s possession
or control, as ordered by the Court on petition of any person inter-
ested in the respondent’s welfare or as required by Court rule, but
not less than annually.

6124
6125
6126
6127
6128

(c) A guardian of a ward or incapacitated person may:6129
(1) apply for and receive money for the support of the ward or

incapacitated person otherwise payable to his or her parent,
guardian, or custodian for his or her support under the terms of
any statutory benefit or insurance system or any private contract,
devise, trust, conservatorship, or custodianship;

6130
6131
6132
6133
6134

(2) if no conservator for the estate of the ward or incapacitated
person has been appointed, institute proceedings, including
administrative proceedings, or take other appropriate action to
compel the performance by any person of a duty to support the
ward or incapacitated person or to pay sums for his or her benefit;

6135
6136
6137
6138
6139

(3) if consistent with the terms of any order by a Court of com-
petent jurisdiction and Sections 5-306 A and 5-309, consent to
medical or other professional care, treatment, or advice for the
ward or incapacitated person without liability by reason of the
consent for injury to the ward or incapacitated person resulting
from the negligence or acts of third persons unless a parent would
have been liable in the circumstances;

6140
6141
6142
6143
6144
6145
6146
6147 (4) consent or refuse to consent to the marriage, divorce or

adoption of the ward or incapacitated person;6148
6149 (5) if reasonable under all of the circumstances, delegate to the

ward or incapacitated person certain responsibilities for decisions
affecting his or her well-being; and

6150
6151
6152 (6) utilize the services of agencies and individuals to provide

necessary and desirable social and protective services of different
types appropriate to such person including, but not limited to,
counseling services, advocacy services, legal services, and other
aid as the guardian deems to be in the interest of such person.

6153
6154
6155
6156
6157 (d) A guardian is entitled to reasonable compensation for services

as guardian and to reimbursement for room, board and clothing per-
sonally provided to the ward or incapacitated person, but only as
approved by order of the Court and only from the person’s estate. If

6158
6159
6160
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6161 a conservator, other than the guardian or one who is affiliated with
6162 the guardian, has been appointed for the estate of the person, reason-
-6163 able compensation and reimbursement to the guardian may be
6164 approved and paid by the conservator without order of the Court
6165 controlling the guardian.
6166 (e) A guardian need not use the guardian’s personal funds for
6167 the ward or incapacitated person’s expenses. A guardian is not
6168 liable to a third person for acts of the respondent solely by reason
6169 of the relationship.

6170 Section 5-210. [Termination of Appointment of Guardian;
6171 General.]
6172 A guardian’s authority and responsibility terminates upon the
6173 death, resignation, or removal of the guardian or upon the minor’s
6174 death, adoption, marriage, or attainment of majority, but termina-
-6175 tion does not affect the guardian’s liability for prior acts or the
6176 obligation to account for funds and assets of the ward. Resigna-
-6177 tion of a guardian does not terminate the guardianship until it has
6178 been approved by the Court. A parental appointment under an
6179 informally probated will is voided if the will is later denied pro-
-6180 bate in a formal proceeding.

6181 Section 5-211. [Reserved.]

6182 Section 5-212. [Resignation, Removal, and Other Post-appoint-
-6183 ment Proceedings.]
6184 (a) Any person interested in the welfare of a ward or the ward,
6185 if 14 or more years of age, may petition for removal of a guardian
6186 on the ground that removal would be in the best interest of the
6187 ward or for any other order that is in the best interest of the ward.
6188 A guardian may petition for permission to resign. A petition for
6189 removal or for permission to resign may, but need not, include a
6190 request for appointment of a successor guardian.
6191 (b) Notice of hearing on a petition for an order subsequent to
6192 appointment of a guardian must be given to the ward, the
6193 guardian, the parents of the ward, provided that the parental rights
6194 have not been terminated or a voluntary surrender has not been
6195 signed, and any other person as ordered by the Court.
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6196 (c) After notice and hearing on a petition for removal or for
6197 permission to resign, the Court may terminate the guardianship
6198 and make any further order that may be appropriate, including
6199 appointment of a successor guardian.

6200
6201

Section 5-301. [Nomination of Guardian for Incapacitated
Person by Will or Other Writing.]

6202
6203

(a) A parent, by will or other writing signed by the parent and
attested by at least 2 witnesses, may nominate a guardian for an
unmarried adult child who the parent believes is an incapacitated
person, may revoke or amend the nomination, and may specify
any desired limitations on the powers to be granted to the
guardian.

6204
6205
6206
6207
6208
6209

(b) An individual by will or other writing signed by the indi-
vidual and attested by at least 2 witnesses, may nominate a
guardian for his or her spouse who the individual believes is an
incapacitated person, may revoke or amend the nomination, and
may specify any desired limitations on the powers to be granted to
the guardian.

6210
6211
6212
6213
6214
6215

6216

6217 Section 5-303. [Procedure for Court Appointment of a Guardian
of an Incapacitated Person.]6218

6219 (a) An incapacitated person or any person interested in the wel-
fare of the person alleged to be incapacitated may petition for a
determination of incapacity, in whole or in part, and the appoint-
ment of a guardian, limited or general.

6220
6221
6222
6223 (b) The petition must set forth the petitioner’s name, residence

and address, relationship to the person alleged to be incapacitated,
and interest in the appointment, and, to the extent known, set forth
the following with respect to the person alleged to be incapaci-
tated and the relief requested:

6224
6225
6226
6227

GUARDIANS OF INCAPACITATED PERSONS
Part 3

Section 5-302. [Reserved.]

6228 (1) the name and age of the person alleged to be incapacitated,
his or her residence and the date residence was established;6229
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(2) the address of the place it is proposed that the person
alleged to be incapacitated will reside if the appointment is made;

6230
6231

(3) a brief description of the nature of the alleged incapacity,
and whether:

6232
6233

(A) the person is alleged to be mentally retarded;6234
6235 (B) the petitioner seeks Court authorization to consent to treat-

ment for which a substituted judgment determination may be
required; or

6236
6237

(C) the petitioner seeks Court authorization to admit the person
alleged to be incapacitated to a nursing facility.

6238
6239

(4) the name and address of the proposed guardian, his or her
relationship to the person alleged to be incapacitated, the reason
why he or she should be selected, and the basis of the claim, if
any, for priority for appointment;

6240
6241
6242
6243
6244 (5) the name and address of the person’s

(A) spouse; and6245
6246 (B) children, or if none, parents and brothers and sisters, or, if

none, heirs apparent or presumptive and the ages of any who are
minors, so far as known or ascertainable with reasonable diligence
by the petitioner;

6247
6248
6249

(6) the name and address of the person who has care or custody of
the person alleged to be incapacitated or with whom the person has
resided during the 60 days (exclusive of any period of hospitaliza-
tion or institutionalization) preceding the filing of the petition;

6250
6251
6252
6253

(7) the name and address of any representative payee;6254
(8) the name and address of any person nominated as guardian

by the person alleged to be incapacitated, and the name and
address of any guardian or conservator currently acting for him or
her in this commonwealth or elsewhere;

6255
6256
6257
6258
6259 (9) the name and address of any agent designated under a

durable power of attorney or health care proxy of which the
person alleged to be incapacitated is the principal, if known to the
petitioner, and the petitioner shall attach a copy of any such power
of attorney or health care proxy, ifavailable;

6260
6261
6262
6263
6264 (10) the reason why a guardianship is necessary, the type of

guardianship requested, and if a general guardianship, the reason
why limited guardianship is inappropriate, and if a limited
guardianship, the powers to be granted to the limited guardian;

6265
6266
6267

(11) a statement;6268
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(A) that a medical certificate dated within 30 days of the filing
of the petition or, in the case of a person alleged to be mentally
retarded, a clinical team report dated within 180 days of the filing
of the petition, is in the possession of the Court or accompanies
the petition; or

6269
6270
6271
6272
6273

(B) of the nature of any circumstance which makes it impos-
sible to obtain a medical certificate or clinical team report which
shall be supported by affidavit or affidavits meeting the require-
ment set forth in Massachusetts Rule of Civil Procedure 4.1(h), in
which case the Court may waive or postpone the requirement of
filing of a medical certificate or clinical team report; and

6274
6275
6276
6277
6278
6279

(12) a general statement of the property of the person alleged to
be incapacitated with an estimate of its value, including any insur-
ance or pension, and the source and amount of any other antici-
pated income or receipts.

6280
6281
6282
6283

(c) Unless otherwise directed by the Court, a medical certificate
filed under this Article shall be signed by a physician or licensed
psychologist and shall contain:

6284
6285
6286

(1) a description of the nature, type, and extent of the person’s
specific cognitive and functional limitations;

6287
6288
6289 (2) an evaluation of the person’s mental and physical condition

and, if appropriate, educational potential, adaptive behavior, and
social skills;

6290
6291
6292 (3) a prognosis for improvement and a recommendation as to

the appropriate treatment or habilitation plan; and6293
6294 (4) the date of any examination upon which the report is based.
6295 (d) A person alleged to be mentally retarded must be examined

by a clinical team consisting of a physician, a licensed psycholo-
gist and a social worker, each of whom is experienced in the eval-
uation of mentally retarded persons, who shall report their
conclusions to the Court.

6296
6297
6298
6299
6300 (e) Reasonable expenses incurred in any examination con-

ducted pursuant to this section shall be paid by the petitioner, the
estate of the person alleged to be incapacitated, or by the com-
monwealth as the Court may determine.

6301
6302
6303

6304 Section 5-304. [Notice in Guardianship or Conservatorship
Proceeding.]6305

6306 (a) In a proceeding for the appointment of a guardian or conser-
vator or for protective order, and if notice is required in a pro-6307
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ceeding for appointment of a temporary guardian or temporary
conservator, notice shall be given by the petitioner to:

6308
6309

(1) the person alleged to be incapacitated or the person to be
protected and his or her spouse and children, or, if none, parents,
brothers and sisters, or, if none, heirs apparent or presumptive;

6310
6311
6312

(2) any person who is serving as guardian, conservator, or who
has the care or custody of the person or with whom the person has
resided during the 60 days (exclusive of any period of hospitaliza-
tion or institutionalization) preceding the filing of the petition;

6313
6314
6315
6316

(3) in case no other person is notified under paragraph (1), at
least one of the nearest adult relatives, if any can be found;

6317
6318

(4) all other persons named in the petition;6319
(5) if the person is alleged to be mentally retarded, to the

Department of Mental Retardation;
6320
6321

(6) the United States Veteran’s Administration or its successor,
if the person is entitled to any benefit, estate or income paid or
payable by or through said Administration or its successor; and

6322
6323
6324

(7) any other person as directed by the Court.6325
6326 (b) Notice of hearing on a petition for an order subsequent to

appointment of a guardian or conservator must be given to the
incapacitated person, person to be protected, the guardian, the
conservator and any other person as ordered by the Court.

6327
6328
6329
6330 (c) Notice must be served personally on the person alleged to

be incapacitated or the person to be protected. In all other cases,
required notices must be given as provided in Section 1-401.

6331
6332
6333 (d) A person alleged to be incapacitated or person to be pro

tected may not waive notice.6334

6335 Section 5-305. [Who May Be Guardian; Priorities.]
6336 (a) Any qualified person may be appointed guardian of an inca-

pacitated person.6337
6338 (b) Unless lack of qualification or other good cause dictates the

contrary, the Court shall appoint a guardian in accordance with the
incapacitated person’s most recent nomination in a durable power
of attorney.

6339
6340
6341
6342 (c) Except as provided in subsection (b), the following, if suitable,

are entitled to consideration for appointment in the order listed:6343
(1) the spouse of the incapacitated person or a person nomi-

nated by will of a deceased spouse or by other writing signed by
the spouse and attested by at least 2 witnesses;

6344
6345
6346
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(2) a parent of the incapacitated person, or a person nominated
pursuant to Section 5-301; and

6347
6348

(3) any person the Court deems appropriate.6349
(d) With respect to persons having equal priority, the Court

shall select the one it deems best suited to serve. The Court, acting
in the best interest of the incapacitated person, may pass over a
person having priority and appoint a person having a lower pri-
ority or no priority.

6350
6351
6352
6353
6354

Section 5-306. [Findings; Order of Appointment.]6355
(a) The Court shall exercise the authority conferred in this Part so

as to encourage the development of maximum self-reliance and
independence of the incapacitated person and make appointive and
other orders only to the extent necessitated by the incapacitated per-
son’s limitations or other conditions warranting the procedure.

6356
6357
6358
6359
6360

(b) Upon hearing, the Court may appoint a guardian as requested
if it finds that;

6361
6362

(1) a qualified person seeks appointment6363
(2) venue is proper;6364

6365 (3) the required notices have been given;
6366 (4) any required medical certificate is dated and the examina-

tion has taken place within 30 days prior to the hearing;6367
6368 (5) any required clinical team report is dated and the examina-

tions have taken place within 180 days prior to the filing of the
petition;

6369
6370
6371 (6) the person for whom a guardian is sought is an incapaci

tated person;6372
6373 (7) the appointment is necessary or desirable as a means of pro-

viding continuing care and supervision of the incapacitated
person; and

6374
6375
6376 (8) the person’s needs cannot be met by less restrictive means,

including use of appropriate technological assistance.6377
6378 The Court, on appropriate findings, may enter any appropriate

order, or dismiss the proceedings.6379
6380 (c) The Court, at the time of appointment or later, on its own

motion or on appropriate petition or motion of the incapacitated
person or other interested person, may limit the powers of a guardian
otherwise conferred by Parts 1,2, 3 and 4of this Article and thereby
create a limited guardianship. Any limitation on the statutory power
of a guardian of an incapacitated person must be endorsed on the

6381
6382
6383
6384
6385
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guardian’s letters. Following the same procedure, a limitation may
be removed or modified and appropriate letters issued.

6386
6387

Section 5-306A. [Substituted Judgment.]6388
(a) No guardian, temporary guardian or special guardian of a

minor or an incapacitated person shall have the authority to con-
sent to treatment for which substituted judgment determination
may be required, provided that the Court shall authorize such
treatment when it (i) specifically finds using the substituted judg-
ment standard that the person, if not incapacitated, would consent
to such treatment and (ii) specifically approves and authorizes a
treatment plan and endorses said plan in its order or decree. The
Court shall not authorize such treatment plan except after a
hearing for the purpose of which counsel shall be provided for any
indigent minor or incapacitated person. Said hearing shall be held
as soon as is practicable; provided, however, that if the petitioner
requests a temporary order on the grounds that the welfare of the
minor or person alleged to be incapacitated requires an immediate
authorization of treatment, the Court shall act on such request in
accordance with the procedures set forth in Section 5-308.

6389
6390
6391
6392
6393
6394
6395
6396
6397
6398
6399
6400
6401
6402
6403
6404
6405 (b) The Court may delegate to a guardian the authority to mon-

itor the treatment process to ensure that a treatment plan is fol-
lowed, provided a guardian is readily available for such purpose.
Approval of a treatment plan shall not be withheld, however,
because a guardian is not available to serve as monitor. In such
circumstances, the Court shall appoint a suitable person to mon-
itor the treatment process to ensure that the treatment plan is fol-
lowed. Reasonable expense incurred in such monitoring may be
paid out of the estate of such person, by the petitioner, or, subject
to appropriation, by the commonwealth, as may be determined by
the Court.

6406
6407
6408
6409
6410
6411
6412
6413
6414
6415

(c) Each order authorizing a treatment plan pursuant to this
section shall provide for periodic review at least annually to deter-
mine whether the incapacitated person’s condition and circum-
stances have substantially changed such that, if competent, the
incapacitated person would no longer consent to the treatment
authorized therein. Each such order shall further provide for an
expiration date beyond which the authority to provide treatment
thereunder shall, if not extended by the Court, terminate.

6416
6417
6418
6419
6420
6421
6422
6423
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(d) An incapacitated person is required to attend any hearing
relative to authority to consent to treatment for which a substi-
tuted judgment determination is required, unless the Court finds
that there exist extraordinary circumstances requiring the absence
of the incapacitated person in which event the attendance of his or
her counsel shall suffice; provided that the Court may base its
findings exclusively upon affidavits and other documentary evi-
dence if it (1) determines after careful inquiry and upon represen-
tations of counsel, that there are no contested issues of fact and
(2) includes in its findings the reason that oral testimony was not
required.

6424
6425
6426
6427
6428
6429
6430
6431
6432
6433
6434

(e) Any privilege established by section one hundred and thirty-
five A of chapter one hundred and twelve or by section twenty B
of chapter two hundred and thirty-three relating to confidential
communications shall not prohibit the filing of reports or affi-
davits, or the giving of testimony, pursuant to this part, for the
purposes of obtaining treatment of a person alleged to be incapaci-
tated; provided, however, that such person has been informed
prior to making such communication that they may be used for
such purpose and has waived the privilege.

6435
6436
6437
6438
6439
6440
6441
6442
6443

Section 5-307. [Acceptance of Appointment; Consent to Juris
diction.]

6444
6445

(a) Prior to receiving letters, a guardian shall accept appoint-
ment by filing a bond conditioned upon faithful discharge of all
duties of the trust according to law and containing a statement of
acceptance of the duties of the office. By accepting a parental or
court appointment as guardian, a guardian submits personally to
the jurisdiction of the Court in any proceeding relating to the
guardianship that may be instituted by any interested person. The
petitioner shall cause notice of any proceeding to be delivered or
mailed to the guardian at the guardian’s address listed in the Court
records and to the address then known to the petitioner.

6446
6447
6448
6449
6450
6451
6452
6453
6454
6455
6456 (b) No sureties are required on the bond of a guardian of an

incapacitated person, unless sureties are requested by an interested
party and the Court is satisfied that sureties are desirable. In any
proceeding the Court, on its own motion, may require sureties or
additional sureties, or set the amount of sureties. No sureties are
required of any guardian who was nominated to serve as guardian

6457
6458
6459
6460
6461
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under the incapacitated person’s durable power of attorney or
health care proxy, or who has deposited cash or collateral with an
agency of this commonwealth to secure performance of duties.
Language in a durable power of attorney or health care proxy
waiving the guardian’s bond shall be deemed to be a request for
waiver of any necessity of sureties on a bond.

6462
6463
6464
6465
6466
6467

(c) The requirements and provisions of Section 5-411 apply to
guardians appointed under this Part.

6468
6469

Section 5-308. [Emergency Orders; Temporary Guardians,]6470
(a) While a petition for appointment of a guardian is pending, if

an incapacitated person has no guardian, and the Court finds that
following the procedures of this Article will likely result in imme-
diate and substantial harm to the health, safety or welfare of the
person alleged to be incapacitated occurring prior to the return
date, and no other person appears to have authority to act in the
circumstances, on appropriate motion the Court may appoint a
temporary guardian who may exercise only those powers granted
in the order. A motion for appointment of a temporary guardian
shall state the nature of the circumstances requiring appointment,
the particular harm sought to be avoided, the actions which will be
necessary by the temporary guardian to avoid the occurrence of
the harm and the name and address of any agent designated under
a health care proxy or durable power of attorney of which the
person alleged to be incapacitated is the principal, and the peti-
tioner shall attach a copy of any such health care proxy or durable
power of attorney, if available. Such motion shall be accompanied
by an affidavit containing facts supporting the statements and
requests in the motion. The appointment may be for a period of up
to 90 days except that upon a finding of extraordinary circumstances
set forth in its order, the Court may order an appointment for a
longer period to a date certain. The Court may for good cause shown
extend the appointment for additional 90 day periods.

6471
6472
6473
6474
6475
6476
6477
6478
6479
6480
6481
6482
6483
6484
6485
6486
6487
6488
6489
6490
6491
6492
6493

(b) If an appointed guardian is not effectively performing duties
and the Court further finds that the welfare of the incapacitated
person requires immediate action, it may appoint, with or without
notice, a special guardian for the incapacitated person having the
powers of a general guardian, except as limited in the letters of
appointment. The authority of any guardian previously appointed

6494
6495
6496
6497
6498
6499
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by the Court is suspended as long as a special guardian has authority.
The appointment may be for a period of up to 90 days except that
upon a finding of extraordinary circumstances set forth in its order
the Court may order an appointment for a longer period to a date
certain. The Court may for good cause shown extend the appoint-
ment for additional 90 day periods.

6500
6501
6502
6503
6504
6505

(c) The petitioner must give written notice 7 days prior to any
hearing for the appointment of a temporary guardian in hand to
the person alleged to be incapacitated and by delivery or by mail
to all persons named in the petition for appointment of guardian.
A certificate that such notice has been given, setting forth the
names and addresses of those to whom notice has been given,
shall be prima facie evidence thereof.

6506
6507
6508
6509
6510
6511
6512

(d) If the Court determines that an immediate emergency situa-
tion exists which requires the immediate appointment of a tempo-
rary guardian, it may shorten or waive the notice requirements in
whole or in part and grant the motion, provided, however, that
prior notice shall be given to the person alleged to be incapaci-
tated as the Court may order and post appointment notice of any
appointment is given to the person alleged to be incapacitated and
those named in the petition for appointment of guardian stating
further that any such person may move to vacate the order of the
Court or request that the Court take any other appropriate action
on the matter, and on said motion to vacate. The Court shall hear
said motion as a de novo matter, as expeditiously as possible. A
certificate stating that such notice has been given shall be filed
with the Court within 7 days following the appointment. Upon
failure to file such certificate the Court may on its own motion
vacate said order.

6513
6514
6515
6516
6517
6518
6519
6520
6521
6522
6523
6524
6525
6526
6527
6528
6529 (e) In the event that any person to whom notice is required is of

parts unknown, such notice shall be delivered or mailed to that
person’s last known address, and the fact of such delivery or
mailing shall be recited in the certificate of notice.

6530
6531
6532
6533 (f) Appointment of a temporary guardian, with or without

notice, is not a final determination of a person’s incapacity.6534
6535 (g) The Court may remove a temporary guardian at any time.

A temporary guardian shall make any report the Court requires. In
other respects the provisions of Parts 1,2, 3 and 4of this Article
concerning guardians apply to temporary guardians.

6536
6537
6538
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Section 5-309. [Powers, Duties, Rights and Immunities of
Guardians; Limitations.)

6539
6540

(a) Except as limited pursuant to Section 5-306(c), a guardian of
an incapacitated person shall make decisions regarding the incapaci-
tated person’s support, care, education, health and welfare, but a
guardian is not personally liable for the incapacitated person’s
expenses and is not liable to third persons by reason of that relation-
ship for acts of the incapacitated person. A guardian shall exercise
authority only as necessitated by the incapacitated person’s mental
and adaptive limitations, and, to the extent possible, shall encourage
the incapacitated person to participate in decisions, to act on his or
her own behalf, and to develop or regain the capacity to manage per-
sonal affairs. A guardian, to the extent known, shall consider the
expressed desires and personal values of the incapacitated person
when making decisions, and shall otherwise act in the incapacitated
person’s best interest and exercise reasonable care, diligence, and
prudence. A guardian shall immediately notify the Court if the inca-
pacitated person’s condition has changed so that he or she is capable
of exercising rights previously limited. In addition, a guardian has
the duties, powers and responsibilities of a guardian of a minor as
described in Section 5-209(b), (c), (d) and (e).

6541
6542
6543
6544
6545
6546
6547
6548
6549
6550
6551
6552
6553
6554
6555
6556
6557
6558
6559

(b) A guardian shall report in writing the condition of the inca-
pacitated person and account for funds and other assets subject to
the guardian’s possession or control within 60 days following
appointment, at least annually thereafter, and when otherwise
ordered by the Court. A report shall briefly state:

6560
6561
6562
6563
6564
6565 (1) the current mental, physical and social condition of the

incapacitated person;6566
6567 (2) the living arrangements for all addresses of the incapaci-

tated person during the reporting period;6568
6569 (3) the medical, educational, vocational and other services pro-

vided to the incapacitated person and the guardian’s opinion as to
the adequacy of the incapacitated person’s care;

6570
6571
6572 (4) a summary of the guardian’s visits with and activities on the

incapacitated person’s behalf and the extent to which the incapaci-
tated person participated in decision-making;

6573
6574

(5) if the incapacitated person is institutionalized, whether the
guardian considers the current treatment or habilitation plan to be
in the incapacitated person’s best interests;

6575
6576
6577
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6578 (6) plans regarding future care; and
6579 (7) a recommendation as to the need for continued guardianship
6580 and any recommended changes in the scope of the guardianship.
6581 (c) The Court shall establish a system for monitoring guardian-
-6582 ships, including the filing and review of annual reports.
6583 (d) The Court may appoint a guardian ad litem pursuant to
6584 Section 1-404 to review a report, to interview the incapacitated
6585 person or guardian, and to make such other investigation as the
6586 Court may direct.
6587 (e) A guardian, without authorization of the Court, may not
6588 revoke a health care proxy of which the incapacitated person is
6589 the principal. If a health care proxy is in effect, absent an order of
6590 the Court to the contrary, a health-care decision of the agent takes
6591 precedence over that of a guardian.
6592 (f) No guardian shall be given the authority under this chapter
6593 to admit or commit an incapacitated person to a mental health
6594 facility or a mental retardation facility as defined in the regula-
-6595 tions of the department of mental health.
6596 (g) No guardian shall have the authority admit an incapacitated
6597 person to a nursing facility except upon a specific finding by the
6598 Court that such admission is in the incapacitated person’s best
6599 interest.

6600 Section 5-310. [Termination of Guardianship for Incapacitated
6601 Person,]
6602 The authority and responsibility of a guardian of an incapacitated
6603 person terminates upon the death of the guardian or incapaci-
-6604 tated person, the determination of incapacity of the guardian, the
6605 determination that the person is no longer incapacitated, or upon
6606 removal or resignation as provided in Section 5-311, Testamentary
6607 appointment under an informally probated will terminates if the will
6608 is later denied probate in a formal proceeding. Termination does not
6609 affect a guardian’s liability for prior acts or the obligation to report
6610 or account for funds and assets of the incapacitated person.

6611 Section 5-311. [Removal or Resignation of Guardian; Termina-
-6612 tion of Incapacity.]
6613 (a) On petition of the incapacitated person or any person inter-
-6614 ested in the incapacitated person’s welfare, the Court, after notice
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6615 and hearing, may remove a guardian if the person under guardian-
-6616 ship is no longer incapacitated or for other good cause. On peti-
-6617 tion of the guardian, the Court, after hearing, may accept a
6618 resignation.
6619 (b) The incapacitated person or any person interested in the
6620 welfare of the incapacitated person may petition for an order that
6621 the person is no longer incapacitated and for termination of the
6622 guardianship. A request for an order may also be made informally
6623 to the Court.
6624 (c) Upon removal, resignation, or death of the guardian, or if
6625 the guardian is determined to be incapacitated or disabled, the
6626 Court may appoint a successor guardian and make any other
6627 appropriate order. Before appointing a successor guardian, or
6628 ordering that a person’s incapacity has terminated, the Court shall
6629 follow the same procedures to safeguard the rights of the incapaci-
-6630 tated person that apply to a petition for appointment of a guardian.

6631 Section 5-312. [Reserved.]

6632 Section 5-313. [Religious Freedom of Incapacitated Person.]
6633 It shall be the duty of all guardians appointed under this Article
6634 to protect and preserve the incapacitated person’s right of freedom
6635 of religion and religious practice.

6636
6637
6638

6639 Section 5-401. [Management of Estate.]
6640 (a) Upon petition and after notice and hearing in accordance
6641 with the provisions of this Part, the Court may appoint a limited or
6642 unlimited conservator or make any other protective order for
6643 cause as provided in this section.
6644 (b) Appointment of a conservator or other protective order may
6645 be made in relation to the estate and affairs of a minor if the Court
6646 determines that a minor owns money, real property or personal
6647 property requiring management or protection that cannot other-
-6648 wise be provided or has or may have business affairs that may be
6649 jeopardized or prevented by minority, or that funds are needed for

MANAGEMENT OF PROPERTY OF PERSONS
UNDER DISABILITY AND MINORS

Part 4
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support and education and that protection is necessary or desirable
to obtain or provide money.

6650
6651

(c) Appointment of a conservator or other protective order may
be made in relation to the estate and affairs of a person who is dis-
abled for reasons other than minority if the Court determines that:

6652
6653
6654

(1) the person is unable to manage property and business affairs
effectively because of a clinically diagnosed impairment in the
ability to receive and evaluate information or make or communi-
cate decisions, even with the use of appropriate technological
assistance, or because the individual is detained or otherwise
unable to return to the United States; and

6655
6656
6657
6658
6659
6660

(2) the person has property that will be wasted or dissipated
unless management is provided or money is needed for the sup-
port, care, and welfare of the person or those entitled to the per-
son’s support and that protection is necessary or desirable to
obtain or provide money.

6661
6662
6663
6664
6665

Section 5-402. [Protective Proceedings; Jurisdiction of Busi
ness Affairs of Protected Persons.]

6666
6667
6668 After the service of notice in a proceeding seeking the appoint-

ment of a conservator or other protective order and until termina-
tion of the proceeding, the Court in which the petition is filed has:

6669
6670
6671 (1) exclusive jurisdiction to determine the need for a conser-

vator or other protective order until the proceedings are termi-
nated; and

6672
6673
6674 (2) exclusive jurisdiction to determine how the estate of the

protected person which is subject to the laws of this common-
wealth must be managed, expended, or distributed to or for the
use of the protected person, the protected person’s dependents, or
other claimants.

6675
6676
6677
6678

6679 Section 5-403. [Reserved.]

6680 Section 5-404. [Original Petition for Appointment or Protective
6681 Order.]
6682 (a) The person to be protected or any person who is interested
6683 in the estate, affairs, or welfare of the person, including a parent,
6684 guardian, custodian, or any person who would be adversely
6685 affected by lack of effective management of the person’s property
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and business affairs may petition for a determination of disability,
in whole or in part, and the appointment of a conservator or for
other appropriate protective order.

6686
6687
6688

(b) The petition must set forth the petitioner’s name, residence
address, current street address if different, relationship to the
person to be protected, and interest in the appointment or other
protective order, and, to the extent known, state the following with
respect to the person to be protected and the relief requested:

6689
6690
6691
6692
6693

(1) the name of the person to be protected, his or her age, prin-
cipal residence, current street address, and, if different, the
address of the dwelling where it is proposed that the person to be
protected will reside if the appointment is made, and the date resi-
dence was established;

6694
6695
6696
6697
6698
6699 (2) a brief description of the nature of the alleged incapacity;
6700 (3) if the petition is being brought because the individual is

detained or is otherwise unable to return to the United States, a
statement of the relevant circumstances, including the time and
nature of the detention or inability to return and a description of
any search or inquiry concerning the person’s whereabouts;

6701
6702
6703
6704
6705 (4) the name and address of the person’s:
6706 (A) spouse; and
6707 (B) adult children, or if none, parents and adult brothers and

sisters, or, if none, heirs apparent or presumptive;6708
6709 (5) the name and address of the person who has care or custody

of the person or with whom the person has resided during the 60
days (exclusive of any period of hospitalization or institutionaliza-
tion) preceding the filing of the petition;

6710
6711
6712
6713 (6) the name and address of any representative payee, trustee or

custodian of a trust or custodianship of which the person to be
protected is a beneficiary;

6714
6715
6716 (7) the name and address of any person nominated as conser-

vator by the person to be protected under a durable power of
attorney, if known to the petitioner, and the name and address of
any guardian or conservator currently acting for him or her in this
commonwealth or elsewhere;

6717
6718
6719
6720

(8) the name and address of any agent designated under a
durable power of attorney of which the person to be protected is
the principal, if known to the petitioner, and the petitioner shall
attach a copy of any such power of attorney, if available;

6721
6722
6723
6724
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(9) a general statement of the person’s property with an esti-
mate of its value, including any insurance, pension, and the source
and amount of any anticipated income or receipts; and

6725
6726
6727

(10) the reason why appointment of a conservator or other pro-
tective order is in the best interest of the person to be protected.

6728
6729

(11) a statement:6730
(A) that a medical certificate conforming with the provisions of

Section 5-303(c) dated within 30 days of the filing of the petition
is in the possession of the Court or accompanies the petition; or

6731
6732
6733

(B) of the nature of any circumstance which makes it impossible
to obtain a medical certificate which shall be supported by affidavit
or affidavits meeting the requirements set forth in Massachusetts
Rule of Civil Procedure 4.1(h), in which case the Court may waive
or postpone the requirement of filing of a medical certificate; and

6734
6735
6736
6737
6738

(c) If the appointment of a conservator is requested, the petition
must also set forth to the extent known:

6739
6740

(1) the name and address of the proposed conservator, his or her
relationship to the person to be protected, the reason why he or
she should be selected, and the basis of the claim, if any, for pri-
ority for appointment;

6741
6742
6743
6744
6745 (2) the name and address of any person nominated as conser-

vator by the person to be protected if 14 or more years of age;6746
(3) the type of conservatorship requested, and if a general con-

servatorship, the reason why a limited conservatorship is inappro-
priate, and if a limited conservatorship, the powers to be granted
to the limited conservator or property to be placed under the con-
servator’s control; and

6747
6748
6749
6750
6751
6752 (d) Reasonable expenses incurred in any examination con-

ducted pursuant to this section shall be paid by the petitioner, the
estate of the person to be protected, or by the commonwealth as
the Court may determine.

6753
6754
6755

6756
6757

Section 5-405. [Notice.]
(a) On a petition for appointment of a conservator or other protec-

tive order, the requirements for notice described in Section 5-304
apply, but (i) if the person to be protected has disappeared or is
otherwise situated so as to make personal service of notice impracti-
cable, notice to the person must be given by leaving a copy of the
petition and citation at the last and usual place of abode of

6758
6759
6760
6761
6762
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the person to be protected, and (ii) if the person to be protected is a
minor, the provisions of Section 5-206(b) also apply.

6763
6764

(b) Notice of hearing on a petition for an order subsequent to
appointment of a conservator or other protective order must be
given to the protected person, any conservator of the protected
person’s estate, and any other person as ordered by the Court.

6765
6766
6767
6768

6769

Section 5-407. [Findings; Order of Appointment; Permissible
Court Orders.]

6770
6771

(a) The Court shall exercise the authority conferred in this Part
to encourage the development of maximum self-reliance and inde-
pendence of a protected person and make protective orders only to
the extent necessitated by the protected person’s limitations and
other conditions warranting the procedure.

6772
6773
6774
6775
6776

(b) Upon hearing, the Court may appoint a conservator as
requested if it finds that:

6777
6778
6779 (1) a qualified person seeks appointment;

(2) venue is proper;6780
6781 (3) the required notices have been given;
6782 (4) any required medical certificate is dated and the examina-

tion has taken place within 30 days prior to the hearing;6783
6784 (5) the person for whom a conservator is sought is a disabled

person;6785
6786 (6) the appointment is necessary or desirable as a means of pro-

viding continuing care and supervision of the property and busi-
ness affairs of the person to be protected; and

6787
6788
6789 (7) the person’s needs cannot be met by less restrictive means,

including use of appropriate technological assistance.6790
6791 The Court, on appropriate findings, may enter any appropriate

order or dismiss the proceedings.6792
(c) After full hearing and upon determining that a basis for an

appointment or other protective order exists with respect to a
minor without other disability, the Court, after making appropriate
findings of fact, has all those powers over the property and busi-
ness affairs of the minor which are or may be necessary for the
best interest of the minor and members of the minor’s immediate
family. Those powers include, but are not limited to, the power to

6793
6794
6795
6796
6797
6798
6799

Section 5-406. [Reserved.]
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create revocable trusts of the property of the estate which may
extend beyond the minority of the minor, provided that:

6800
6801

(1) the Court determines that it is in the best interest of the minor
to extend the management and protection of the minor’s money and
property beyond the minor attaining the age of eighteen (18);

6802
6803
6804

(2) the minor and issue of the minor are the only beneficiaries
of the trust during the minor’s lifetime;

6805
6806

(3) upon the termination of the trust during the minor’s life-
time, the trust property will be distributed only to the minor;

6807
6808

(4) the ward, upon attaining the age of eighteen shall have the
inter vivos and testamentary power to appoint to or among such
person or persons and in such proportions and upon such terms,
whether outright or in trust or otherwise, all or any part of the
property of the trust as the minor may determine;

6809
6810
6811
6812
6813

(5) upon the death of the minor, to the extent that the minor
fails to exercise the power to appoint, the trust will provide that
the trust property be distributed to or be held in trust for the ben-
efit of such relatives as would be likely recipients of legacies from
the minor as determined by the Court pursuant to Subsection (e).

6814
6815
6816
6817
6818
6819 After full hearing and upon determining that an amendment,

extension, or revocation is in the best interest of the minor, the
Court may amend, extend, or revoke the trust whether or not the
minor has attained the age of eighteen (18). The Court shall retain
jurisdiction over the trust while it continues to exist.

6820
6821
6822
6823
6824 (d) After full hearing and upon determining that a basis for an

appointment or other protective order exists with respect to a
person to be protected for reasons other than minority, the Court,
after making appropriate findings of fact, has all those powers
over the property and business affairs of the protected person
which are or may be necessary for the best interest of the pro-
tected person and members of his or her immediate family. Those
powers include, but are not limited to the power to:

6825
6826
6827
6828
6829
6830
6831
6832 (1) make gifts, except as otherwise provided in Section 5-424(b);
6833 (2) convey, release, or disclaim contingent and expectant inter-

ests in property, including marital property rights and any right of
survivorship incident to joint tenancy or tenancy by the entireties;

6834
6835
6836 (3) exercise or release a power of appointment;
6837 (4) create a revocable or irrevocable trust of property of the

estate, whether the trust does or does not extend beyond the dura-6838
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tion of the conservatorship, or to revoke or amend a trust revo-
cable by the protected person;

6839
6840

(5) exercise rights to elect options and change beneficiaries
under insurance policies and annuities or surrender the policies
and annuities for their cash value;

6841
6842
6843

(6) exercise any right to an elective share in the estate of the
protected person’s deceased spouse and to renounce or disclaim
any interest by testate or intestate succession or by transfer inter
vivos; and

6844
6845
6846
6847

(7) make, amend, or revoke the protected person’s will. The
conservator, in making, amending, or revoking the protected per-
son’s will, shall comply with Section 2-502 of this chapter.

6848
6849
6850

(e) The Court, in exercising or in approving a conservator’s
exercise of the powers listed in subsection (d), shall consider pri-
marily the decision that the protected person would have made if
not disabled, to the extent that the decision can be ascertained. In
the absence of any evidence of the personal preference of the pro-
tected person, the Court shall consider the following factors, and
may exercise or approve a conservator’s exercise of such powers
even in the absence of one or more such factors:

6851
6852
6853
6854
6855
6856
6857
6858

(1) the financial needs of the protected person and the needs of
individuals who are dependent on the protected person for support
and the interest of creditors;

6859
6860
6861
6862 (2) reduction of income, estate, inheritance, or other tax liabilities;

(3) eligibility for governmental assistance;6863
6864 (4) the protected person’s previous pattern of giving or level of

support;6865
(5) the existing estate plan;6866
(6) the likely recipients of the protected person’s bounty;6867

6868 (7) the protected person’s life expectancy; the probability that
the conservatorship will terminate before the protected person’s
death; and

6869
6870
6871 (8) any other factors the Court considers relevant.

(f) A determination that a basis for appointment of a conser-
vator or other protective order exists is not a determination of
incapacity of the protected person.

6872
6873
6874

(g) The conservator shall have custody of all wills, codicils and
other estate planning documents executed by the protected person.

6875
6876
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Section 5-408. [Protective Arrangements and Single Transac-
tions Authorized.]

6877
6878

(a) Upon petition, after notice as provided in Section 5-405 and
hearing, and if a basis exists as described in Section 5-401 for affect-
ing the property and business affairs of a person, the Court,
without appointing a conservator, may authorize, direct or ratify
any transaction necessary or desirable to achieve any arrangement
for security, service, or care meeting the foreseeable needs of the
protected person. Protective arrangements include payment,
delivery, deposit, or retention of funds or property; sale, mortgage,
lease, or other transfer of tangible or intangible personal property;
entry into an annuity contract, a contract for life care, a deposit
contract, or a contract for training and education; or addition to or
establishment of a suitable trust including a trust created under the
Uniform Custodial Trust Act.

6879
6880
6881
6882
6883
6884
6885
6886
6887
6888
6889
6890
6891

(b) Upon petition, after notice as provided in Section 5-405 and
hearing, and if a basis exists as described in Section 5-401 for affect-
ing the property and business affairs of a person, the Court,
without appointing a conservator, may authorize, direct, or ratify
any contract, trust, or other transaction relating to the protected
person’s property and business affairs, including settlement of a
claim, if the Court determines that the transaction is in the best
interest of the protected person.

6892
6893
6894
6895
6896
6897
6898
6899
6900 (c) Before approving a protective arrangement or other transac-

tion under this section, the Court shall consider the factors listed
in Section 5-407(e). The Court may appoint a special conservator
to assist in the accomplishment of any protective arrangement or
other transaction authorized under this section who shall have the
authority conferred by the order and serve until discharged by
order after report to the Court of all matters done pursuant to the
order of appointment.

6901
6902
6903
6904
6905
6906
6907

6908 Section 5-409. [Who May Be Appointed Conservator; Priori
ties.]6909

6910 (a) Subject to Subsection (c), the Court may appoint an indi-
vidual or a corporation with general power to serve as trustee or
conservator of the estate of a protected person. The following are
entitled to consideration for appointment in the order listed:

6911
6912
6913
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(1) Unless lack of qualification or other good cause dictates the
contrary, a person nominated in the protected person’s most recent
durable power of attorney;

6914
6915
6916

(2) a conservator, guardian of property, or other like fiduciary
appointed or recognized by an appropriate court of any other juris-
diction in which the protected person resides;

6917
6918
6919

(3) an individual or corporation nominated by the protected
person 14 or more years of age and of sufficient mental capacity
to make an intelligent choice;

6920
6921
6922

(4) an agent appointed by the protected person under a durable
power of attorney;

6923
6924

(5) a parent of the protected person, or any parental nominee; and6925
(6) any person deemed appropriate by the Court6926
(b) The Court, acting in the best interest of the protected person,

may pass over a person having priority and appoint a person having
a lower priority or no priority.

6927
6928
6929

(c) An owner, operator, or employee of a long-term care institu-
tion at which the protected person is receiving care or a paid care-
taker may not be appointed as conservator unless related to the
protected person by blood, marriage, or adoption.

6930
6931
6932
6933

6934
6935 (a) A conservator shall furnish a bond conditioned upon faithful

discharge of all duties of the trust according to law and containing
a statement of acceptance of the duties of the office. Sureties are
required on the bond of a conservator, except the Court may waive
the requirement of sureties for good cause shown by the conser-
vator. A bond with sureties must be in the amount established by
the Court. The Court, in lieu of sureties on a bond, may accept
other collateral for the performance of the bond, including a
pledge of securities or a mortgage of land.

6936
6937
6938
6939
6940
6941
6942
6943

(b) Notwithstanding Subsection (a), but subject to Section 5-415,
a conservator shall not be required to furnish sureties on his or her
bond if the conservator has a priority for appointment under Sec-

6944
6945
6946

tion 5-409(a)(l) and the person nominating the conservator14

xpressly waives the requirement

c
411. [terms ana Requirements or Bonds.]

6950 (a) The following requirements and provisions apply to any
6951 bond required under Sections 5-208, 5-305 and 5-410,

Section 5-410. [Bond.]
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(1) Bonds shall name the first judge of the Court making the
appointment and his or her successors as obligee for the benefit of
the persons interested in the estate and shall be conditioned upon the
faithful discharge by the fiduciary of all duties according to law.

6952
6953
6954
6955

(2) Unless otherwise provided by the terms of the approved
bond, sureties are jointly and severally liable with the guardian or
conservator and with each other.

6956
6957
6958

(3) By executing an approved bond of a guardian or conservator,
the surety consents to the jurisdiction of the Court that issued letters
to the primary obligor in any proceeding pertaining to the fiduciary
duties of the guardian or conservator and naming the surety as a
party respondent. Notice of any proceeding on the bond must be
delivered to the surety or mailed by registered or certified mail to the
address listed with the Court at the place where the bond is filed and
to the address as then known to the petitioner.

6959
6960
6961
6962
6963
6964
6965
6966

(4) On petition of a successor guardian or conservator or any
interested person, a proceeding may be initiated against a surety for
breach of the obligation of the bond of the guardian or conservator.

6967
6968
6969
6970 (5) The bond of the guardian or conservator is not void after the

first recovery but may be proceeded against from time to time
until the whole penalty is exhausted.

6971
6972
6973 (6) If a new bond is required, the sureties on the prior bond

shall be liable for all breaches of the conditions thereof committed
before the new bond is approved and filed.

6974
6975
6976 (b) No proceeding may be commenced against the surety on

any matter as to which an action or proceeding against the pri-
mary obligor is barred.

6977
6978

6979 Section 5-412. [Acceptance of Appointment; Consent to Juris
diction.]6980

6981 Prior to receiving letters, a conservator shall accept appoint-
ment by filing a bond containing a statement of acceptance of the
duties of the office. By accepting appointment, a conservator sub-
mits personally to the jurisdiction of the Court in any proceeding
relating to the estate which may be instituted by any interested
person. Notice of any proceeding must be delivered to the conser-
vator or mailed by registered or certified mail to the address as
listed in the petition for appointment or as thereafter reported to
the Court and to the address as then known to the petitioner.

6982
6983
6984
6985
6986
6987
6988
6989
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Section 5-412A. [Emergency Orders; Temporary Conservators.]6990
(a) While a petition for appointment of a conservator or other

protective order is pending and after hearing and without notice to
others, the Court may make orders to preserve and apply the prop-
erty of the person to be protected as may be required for the sup-
port of the person to be protected or his or her dependents.

6991
6992
6993
6994
6995

(b) While a petition for appointment of a conservator is
pending, if a person to be protected has no conservator, and the
Court finds that following the procedures of this Article will
likely result in substantial harm to the property, income or entitle-
ments of the person to be protected or those entitled to the per-
son’s support occurring prior to the return date, and no other
person appears to have authority to act in the circumstances, on
appropriate motion the Court may appoint a temporary conser-
vator having the powers who may exercise only those powers
granted in the order. A motion for appointment of a temporary
conservator shall state the nature of the circumstances requiring
appointment, the particular harm sought to be avoided, the actions
which will be necessary by the temporary conservator to avoid the
occurrence of the harm and the name and address of any attorney
in fact designated under a durable power of attorney of which the
person to be protected is the principal, and the petitioner shall
attach a copy of any such durable power of attorney, if available.
Such motion shall be accompanied by an affidavit containing facts
supporting the statements and requests in the motion. The appoint-
ment may be for a period of up to 90 days except that upon a
finding of extraordinary circumstances set forth in its order, the
Court may order an appointment for a longer period to a date cer-
tain. The Court may for good cause shown extend the appointment
for additional 90 day periods.

6996
6997
6998
6999
7000
7001
7002
7003
7004
7005
7006
7007
7008
7009
7010
7011
7012
7013
7014
7015
7016
7017
7018
7019
7020 (c) If an appointed conservator is not effectively performing

duties and the Court further finds that the welfare of the person to
be protected requires immediate action, it may appoint, with or
without notice, a special conservator for the protected person
having the powers of a general conservator, except as limited in
the letters of appointment. The authority of any conservator previ-

7021
7022
7023
7024
7025
7026 usly appointed by the Court is suspended as long as a special
7027 conservator has authority. The appointment may be for a period of

up to 90 days except that upon a finding of extraordinary circum-
stances set forth in its order the Court may order an appointment for

'O2B
7029
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a longer period to a date certain. The Court may for good cause
shown extend the appointment for additional 90 day periods.

7030
7031

(d) The petitioner must give written notice seven days prior to
any hearing for the appointment of a temporary conservator in
hand to the person to be protected and by delivery or by mail to
all persons named in the petition for appointment of conservator.
A certificate that such notice has been given, setting forth the
names and addresses of those to whom notice has been given,
shall be prima facie evidence thereof.

7032
7033
7034
7035
7036
7037
7038

(e) If the Court determines that an immediate emergency situa-
tion exists which requires the immediate appointment of a tempo-
rary conservator, it may shorten or waive the notice requirements
in whole or in part and grant the motion, provided, however, that
prior notice shall be given to the person to be protected as the
Court may order and post-appointment notice of any appointment
is given to the person to be protected and those named in the peti-
tion for appointment of conservator stating further that any such
person may move to vacate the order of the Court or request that
the Court take any other appropriate action on the matter, and on
said motion to vacate, the Court shall hear said motion as a de
novo matter, as expeditiously as possible. A certificate stating that
such notice has been given shall be filed with the Court within 7
days following the appointment. Upon failure to file such certifi-
cate the Court may on its own motion vacate said order.

7039
7040
7041
7042
7043
7044
7045
7046
7047
7048
7049
7050
7051
7052
7053
7054 (f) In the event that any person to whom notice is required is of

parts unknown, such notice shall be delivered or mailed to that
person’s last known address, and the fact of such delivery or
mailing shall be recited in the certificate of notice.

7055
7056
7057
7058 (g) Appointment of a temporary conservator, with or without

notice, is not a determination of a persons incapacity or disability.7059
7060 (h) The Court may remove a temporary or special conservator

at any time. A temporary conservator and a special conservator
shall make any report the Court requires. In other respects the pro-
visions of Parts 1,2, 3 and 4 of this Article concerning conserva-
tors apply to temporary and special conservators.

7061
7062
7063
7064

7065 Section 5-413. [Compensation and Expenses.]
7066 If not otherwise compensated for services rendered, any

guardian ad litem, attorney, physician, licensed psychologist, clin-
ical team, guardian, special guardian, temporary guardian, conser-

7067
7068
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vator, temporary conservator or special conservator appointed in a
protective proceeding and any attorney whose services resulted in
a protective order or in an order that was beneficial to a protected
person’s estate is entitled to reasonable compensation from the
estate. Compensation may be paid and expenses reimbursed
without Court order, but, if the Court later determines that the
compensation is excessive or the expenses are inappropriate, the
excessive or inappropriate amount must be repaid to the estate on
such terms as the Court may order, including, but not limited to,
costs, interest and attorney fees. The Court may order that such
compensation be paid by the petitioner.

7069
7070
7071
7072
7073
7074
7075
7076
7077
7078
7079

7080

Section 5-415. [Petitions for Orders Subsequent to Appointment.]7081
(a) Any person interested in the welfare of a person for whom a

conservator has been appointed may file a petition in the appoint-
ing court for an order:

7082
7083
7084

(1) requiring sureties or collateral or additional sureties or col-
lateral, or reducing bond;

7085
7086
7087 (2) requiring an inventory or accounting for the administration

of the trust;7088
(3) directing distribution;7089

7090 (4) removing the conservator and appointing a temporary or
successor conservator; or7091

7092 (5) granting other appropriate relief.
7093 (b) A conservator may petition the appointing Court for instruc-

tions concerning fiduciary responsibility.7094
7095 (c) Upon notice and hearing, the Court may give appropriate

instructions or make any appropriate order.7096

7097 Section 5-416. [General Duty of Conservator; Plan.]
7098 (a) A conservator, in relation to powers conferred by this Part,

or implicit in the title acquired by virtue of the proceeding, shall
act as a fiduciary and observe the standards of care applicable to
trustees as described by chapter two hundred three C.

7099
7100
7101
7102

Section 5-414. [Reserved.]

(b) A conservator shall exercise authority only as necessitated by
the mental and adaptive limitations of the protected person, and to
the extent possible, encourage the person to participate in decisions,

7103
7104
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to act in the person’s own behalf, and to develop or regain the ability
to manage the person’s estate and business affairs.

7105
7106

(c) The Court may order a conservator to file with the appoint-
ing Court a plan for managing, expending, and distributing the
assets of the protected person’s estate. The plan must be based on
the actual needs of the person and take into consideration the best
interest of the person. The conservator shall include in the plan
steps to develop or restore the person’s ability to manage the per-
son’s property, an estimate of the duration of the conservatorship,
and projections for expenses and resources.

7107
7108
7109
7110
7111
7112
7113
7114

(d) In investing an estate, selecting assets of the estate for distrib-
ution, and invoking powers of revocation or withdrawal available for
the use and benefit of the protected person and exercisable by the
conservator, a conservator shall take into account any estate plan
of the person known to the conservator and may examine the will
and any other donative, nominative, or other appointive instrument
of the person.

7115
7116
7117
7118
7119
7120
7121

Section 5-417. [lnventory and Records.]7122
(a) Within 90 days after qualification, each conservator shall

prepare and file with the appointing Court a detailed inventory of
the estate subject to the conservatorship together with an oath or
affirmation that the inventory is believed to be complete and accu-
rate as far as information permits. The conservator shall provide a
copy thereof to the protected person if the person has attained the
age of 14 years. A copy also shall be provided to any guardian or
parent with whom the protected person resides.

7123
7124
7125
7126
7127
7128
7129
7130
7131 (b) The conservator shall keep suitable records of the adminis-

tration and exhibit the same on request of any interested person.7132

7133
7134 (a) Each conservator shall account to the Court for administra-

tion of the trust not less than annually unless the Court directs oth-
erwise, upon resignation or removal and at other times as the
Court may direct. On termination of the protected person’s
minority or disability, a conservator shall account to the Court.
Subject to appeal or vacation within the time permitted, an order
allowing an intermediate account of a conservator adjudicates as
to liabilities of the conservator concerning the matters set forth

7135
7136
7137
7138
7139
7140
7141

Section 5-418. [Accounts.]
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therein or shown thereby; and an order allowing a final account
adjudicates as to all previously unsettled liabilities of the conser-
vator to the protected person or the protected person’s successors
relating to the conservatorship.

7142
7143
7144
7145

(b) A conservator or any interested person may petition for an
order of complete settlement of an account. Notice shall be given
in the manner prescribed by Section 1-401 by the petitioner to all
interested persons.

7146
7147
7148
7149
7150 (c) An account must state or contain:

(1) a listing of the balance of the prior account or inventory,
receipts, disbursements and distributions during the reporting
period and the assets of the estate under the conservator’s control
at the end of the reporting period;

7151
7152
7153
7154

(2) a listing of the services provided to the protected person;
and

7155
7156
7157 (3) any recommended changes in any conservatorship plan as

well as a recommendation as to the continued need for conserva-
torship and any recommended changes in the scope of the conser-
vatorship.

7158
7159
7160
7161 (d) If there are persons interested to whom notice has not been

given, or if the interests of persons incapacitated or under dis-
ability are not represented except by the accountant, the Court
shall appoint as guardian ad litem an individual or any public or
charitable agency to review the account and make appropriate rec-
ommendations to the Court.

7162
7163
7164
7165
7166
7167 (e) Objections to a conservator’s account shall be filed in the

manner prescribed by Section 1-401. After the time required for any
notice has expired, upon proof of notice, and after any hearing that
may be necessary, the Court may enter an order or orders, on appro-
priate conditions, determining the persons entitled to distribution of
the estate, and, as circumstances require, approving settlement and
directing or approving distribution of the estate and discharging the
conservator from further claim or demand of any interested person.

7168
7169
7170
7171
7172
7173
7174

(f) The Court shall establish a system for monitoring of conser-
vatorships, including the filing and review of conservators'
accounts and plans.

7175
7176
7177

7178 Section 5-419. [Conservators; Title By Appointment.]
7179 (a) The appointment of a conservator vests in the conservator

title as fiduciary to all property, or to the part thereof specified in7180
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the order, of the protected person, held at the time of appointment
or thereafter acquired. An order vesting title to only a part of the
property of the protected person creates a conservatorship limited
to assets specified in the order.

7181
7182
7183
7184

(b) Except as otherwise provided herein, the interest of the pro-
tected person in property vested in a conservator by this section is
not transferable or assignable by the protected person. An
attempted transfer or assignment by the protected person, though
ineffective to affect property rights, may generate a claim for
restitution or damage.

7185
7186
7187
7188
7189
7190

Section 5-420. [Recording of Conservator’s Letters.]7191
(a) Letters of conservatorship are evidence of transfer of all

assets or the part thereof specified in the letters, of a protected
person to the conservator. An order terminating a conservatorship
is evidence of transfer of all assets subjected to the conservator-
ship from the conservator to the protected person, or to successors
of the person.

7192
7193
7194
7195
7196
7197

(b) Subject to the requirements of general statutes governing the
filing or recordation of documents of title to land or other property,
letters of conservatorship and orders terminating conservatorships,
shall be filed or recorded in each registry district in which the pro-
tected person owns real property to give record notice of title as
between the conservator and the protected person.

7198
7199
7200
7201
7202
7203

7204 Section 5-421. [Sale, Encumbrance, or Transaction Involving
Conflict of Interest Voidable; Exceptions.]7205

7206 Any sale or encumbrance to a conservator, the spouse, agent,
attorney of a conservator or any corporation, trust, or other organiza-
tion in which the conservator has a substantial beneficial interest, or
any other transaction involving the estate being administered by the
conservator which is affected by a substantial conflict between fidu-
ciary and personal interests is voidable unless the transaction is
approved by the Court after notice as directed by the Court.

7207
7208
7209
7210
7211
7212

7213 Section 5-422. [Persons Dealing With Conservators; Protection.!
7214 (a) A person who in good faith either assists or deals with a

conservator for value in any transaction other than those requiring
a Court order as provided in Section 5-407 is protected as if the
conservator properly exercised the power. The fact that a person

7215
7216
7217
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7218 knowingly deals with a conservator does not alone require the
7219 person to inquire into the existence of a power or the propriety of
7220 its exercise, but restrictions on powers of conservators which are
7221 endorsed on letters as provided in Section 5-425 are effective as to
7222 third persons. A person is not bound to see to the proper applica-
-7223 tion of estate assets paid or delivered to a conservator.
7224 (b) The protection expressed in this section extends to any pro-
-7225 cedural irregularity or jurisdictional defect occurring in proceed-
-7226 ings leading to the issuance of letters and is not a substitution for
7227 protection provided by comparable provisions of the law relating
7228 to commercial transactions or to simplifying transfers of securities
7229 by fiduciaries.

7230 Section 5-423. [Powers of Conservator in Administration.]
7231 (a) Subject to limitation provided in Section 5-425, a conser-
-7232 vator has all of the powers conferred in this section and any addi-
-7233 tional powers conferred by law.
7234 (b) A conservator without Court authorization or confirmation,
7235 may invest and reinvest funds of the estate as would a trustee.
7236 (c) A conservator, acting reasonably in efforts to accomplish
7237 the purpose of the appointment, may act without Court authoriza-
-7238 tion or confirmation, to
7239 (1) collect, hold, and retain assets of the estate including land in
7240 this or another state, until judging that disposition of the assets
7241 should be made, and the assets may be retained even though they
7242 include an asset in which the conservator is personally interested;
7243 (2) receive additions to the estate;
7244 (3) continue or participate in the operation of any business or
7245 other enterprise;
7246 (4) acquire an undivided interest in an estate asset in which the
7247 conservator, in any fiduciary capacity, holds an undivided interest;
7248 (5) invest and reinvest estate assets in accordance with subsec-
-7249 tion (b);
7250 (6) deposit estate funds in a state or federally insured financial
7251 institution, including one operated by the conservator, not in excess
7252 of $lOO,OOO, or such other amount as is protected by federal or state
7253 insurance, in any single institution;
7254 (7) dispose of tangible and intangible personal property for
7255 cash or on credit, at public or private sale;
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(8) subject to court approval, acquire estate assets, including
land in this or another state at public or private sale, and lease,
manage, develop, improve, exchange, change the character of, or
abandon an estate asset;

7256
7257
7258
7259

(9) subject to Court approval, make repairs or alterations in
buildings or other structures; demolish any structures; and raze
existing or erect new party walls or buildings;

7260
7261
7262

(10) subject to Court approval, subdivide, develop, or dedicate
land to public use; make or obtain the vacation of plats and adjust
boundaries; adjust differences in valuation by giving or receiv-
ing considerations; and dedicate easements to public use without
consideration;

7263
7264
7265
7266
7267
7268 (11) subject to Court approval, enter for any purpose into a

lease as lessor or lessee or renew for a term within or extending
beyond the term of the conservatorship;

7269
7270
7271 (12) subject to Court approval, enter into a lease or arrange-

ment for exploration and removal of minerals or other natural
resources or enter into a pooling or unitization agreement;

7272
7273
7274 (13) subject to Court approval, grant an option involving dispo-

sition of an estate asset and take an option for the acquisition of
any asset;

7275
7276
7277 (14) vote a security, in person or by general or limited proxy;
7278 (15) pay calls, assessments, and any other sums chargeable or

accruing against or on account of securities;7279
7280 (16) sell or exercise stock-subscription or conversion rights;
7281 (17) consent, directly or through a committee or other agent, to

the reorganization, consolidation, merger, dissolution, or liquida-
tion of a corporation or other business enterprise;

7282
7283
7284 (18) hold a security in the name of a nominee or in other form

without disclosure of the conservatorship so that title to the secu-
rity may pass by delivery, but the conservator is liable for any act
of the nominee in connection with the stock so held;

7285
7286
7287
7288 (19) insure the assets of the estate against damage or loss and

the conservator against liability with respect to third persons;7289
7290 (20) borrow money to be repaid from estate assets or otherwise;

advance money for the protection of the estate or the protected
person and for all expenses, losses, and liability sustained in the
administration of the estate or because of the holding or owner-
ship of any estate assets, for which the conservator has a lien on
the estate as against the protected person for advances so made;

7291
7292
7293
7294
7295
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(21) pay or contest any claim; settle a claim by or against the
estate or the protected person by compromise, arbitration, or oth-
erwise; and release, in whole or in part, any claim belonging to
the estate to the extent the claim is uncollectible;

7296
7297
7298
7299

(22) pay taxes, assessments, compensation of the conservator,
and other expenses incurred in the collection, care, administration,
and protection of the estate;

7300
7301
7302

(23) allocate items of income or expense to either estate income
or principal, as provided by law, including creation of reserves out
of income for depreciation, obsolescence, or amortization, or for
depletion in mineral or timber properties;

7303
7304
7305
7306

(24) pay any sum distributable to a protected person or individual
who is dependent on the protected person by paying the sum to the
distributee or by paying the sum for the use of the distributee:

7307
7308
7309

(A) to the guardian of the distributee;7310
(B) to a distributee’s custodian under the Uniform Transfers to

Minors Act or custodial trustee under the Uniform Custodial Trust
Act; or

7311
7312
7313

(C) if there is no guardian, custodian or custodial trustee, to a
relative or other person having custody of the distributee;

7314
7315

(25) employ persons, including attorneys, auditors, investment
advisors, or agents, even though they are associated with the conser-
vator, to advise or assist in the performance of administrative duties;
act upon their recommendation without independent investigation;

7316
7317
7318
7319
7320 (26) commence, prosecute or defend actions, claims, or pro-

ceedings in any jurisdiction for the protection of estate assets and
of the conservator in the performance of fiduciary duties;

7321
7322

(27) make funeral and burial arrangements and enter into pre-
paid funeral contracts;

7323
7324

(28) resign the office of fiduciary held by the protected or inca-
pacitated or person pursuant to any court appointment or written
instrument; and

7325
7326
7327

(29) execute and deliver all instruments that will accomplish or
facilitate the exercise of the powers vested in the conservator.

7328
7329

(c) A conservator may not sell, mortgage or grant options in
real estate, except as provided in chapter two hundred and two.

7330
7331

Section 5-423A. [Delegation.]7332
(a) A conservator may not delegate to an agent or another con-

servator the entire administration of the estate, but a conservator
7333
7334



2012001] HOUSE No. 1042

7335 may otherwise delegate the management of investments that a
7336 prudent conservator of comparable skills may delegate under sim-
-7337 ilar circumstances.
7338 (b) The conservator shall exercise reasonable care, skill, and
7339 caution in;
7340 (1) selecting an agent;
7341 (2) establishing the scope and terms of a delegation, consistent
7342 with the purposes and terms of the conservatorship; and
7343 (3) periodically reviewing an agent’s actions in order to mon-
-7344 itor the agent’s performance and compliance with the terms of the
7345 delegation.
7346 (c) In performing a delegated function, an agent owes a duty to
7347 the estate to exercise reasonable care to comply with the terms of
7348 the delegation.
7349 (d) A conservator who complies with subsections (a) and (b) is
7350 not liable to the protected person or to the estate for the decisions
7351 or actions of the agent to whom a function was delegated.
7352 (e) By accepting a delegation from a conservator subject to the
7353 law of this commonwealth, an agent submits to the jurisdiction of
7354 the courts of this commonwealth.

7355 Section 5-424. [Distributive Duties and Powers of Conservator.]
7356 (a) Unless otherwise specified in the order of appointment and
7357 endorsed on the letters of appointment or contrary to the plan filed
7358 pursuant to Section 5-416, a conservator may expend or distribute
7359 income or principal of the estate without Court authorization or
7360 confirmation for the support, education, care, or benefit of the
7361 protected person and dependents in accordance with the following
7362 principles:
7363 (1) The conservator shall consider recommendations relating to
7364 the appropriate standard of support, education, and benefit for the
7365 protected person or dependent made by a parent or guardian, if
7366 any. The conservator may not be surcharged for sums paid to per-
-7367 sons or organizations furnishing support, education, or care to the
7368 protected person or a dependent pursuant to the recommendations
7369 of a parent or guardian of the protected person unless the conser-
-7370 vator knows that the parent or guardian derives undue or dispro-
-7371 portionate personal financial benefit therefrom, including relief
7372 from any personal duty of support or the recommendations are
7373 clearly not in the best interest of the protected person.
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(2) The conservator shall expend or distribute sums reasonably
necessary for the support, education, care, or benefit of the pro-
tected person and dependents with due regard to (i) the size of the
estate, the probable duration of the conservatorship, and the likeli-
hood that the protected person, at some future time, may be fully
able to be wholly self-sufficient and able to manage business
affairs and the estate; (ii) the accustomed standard of living of the
protected person and dependents; and (iii) other funds or sources
used for the support of the protected person.

7374
7375
7376
7377
7378
7379
7380
7381
7382

(3) The conservator may expend funds of the estate for the sup-
port, funeral expenses and burial expenses of persons legally
dependent on the protected person and others who are members of
the protected person’s household who are unable to support them-
selves, and who are in need of support.

7383
7384
7385
7386
7387

(4) Funds expended under this subsection may be paid by the
conservator to any person, including the protected person, to reim-
burse for expenditures that the conservator might have made, or
in advance for services to be rendered to the protected person if
it is reasonable to expect the services will be performed and
advance payments are customary or reasonably necessary under
the circumstances.

7388
7389
7390
7391
7392
7393
7394

(5) A conservator, in discharging the responsibilities conferred
by Court order and this Part, shall implement the principles
described in Section 5-407(a), to the extent possible.

7395
7396
7397

(b) If the estate is ample to provide for the purposes implicit in
the distributions authorized by the preceding subsections, a con-
servator for a protected person other than a minor has power to
make gifts to charity and persons which the protected person has
expressed an intent to benefit, in amounts that do not exceed in
total for any year 10 percent of the income from the estate.

7398
7399
7400
7401
7402
7403

(c) When a minor who has not been adjudged disabled under
Section 5-401 (c) attains majority, the conservator, after meeting
all claims and expenses of administration, shall pay over and dis-
tribute all funds and properties to the formerly protected person as
soon as possible.

7404
7405
7406
7407
7408
7409 (d) If satisfied that a protected person’s disability, other than

minority, has ceased, the conservator, after meeting all claims and
expenses of administration, shall pay over and distribute all funds
and properties to the formerly protected person as soon as possible.

7410
7411
7412
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(e) If a protected person dies, the conservator shall deliver to
the Court for safekeeping any will of the deceased protected
person which may have come into the conservator’s possession,
inform the personal representative or beneficiary named therein of
the delivery, and retain the estate for delivery to a duly appointed
personal representative of the decedent or other persons entitled
thereto. If, 40 days after the death of the protected person, no
other person has been appointed personal representative and no
application or petition for appointment is before the Court, the
conservator may apply to exercise the powers and duties of a per-
sonal representative in order to be able to proceed to administer
and distribute the decedent’s estate. Upon application for an order
granting the powers of a personal representative to a conservator,
after notice to any person nominated personal representative by
any will of which the applicant is aware, the Court may grant the
application upon determining that there is no objection and
endorse the letters of the conservator to note that the formerly pro-
tected person is deceased and that the conservator has acquired all
of the powers and duties of a personal representative. The making
and entry of an order under this section has the effect of an order
of appointment of a personal representative as provided in Sec-
tion 3-308 and Parts 6 through 10 of Article 111, but the estate in
the name of the conservator, after administration, may be distrib-
uted to the decedent’s successors without prior re-transfer to the
conservator as personal representative.

7413
7414
7415
7416
7417
7418
7419
7420
7421
7422
7423
7424
7425
7426
7427
7428
7429
7430
7431
7432
7433
7434
7435
7436
7437

7438 Section 5-425. [Enlargement or Limitation of Powers of Con-
servator.]7439

7440 Subject to the restrictions in Section 5-407(c), the Court may
confer on a conservator at the time of appointment or later, in addi-
tion to the powers conferred by Sections 5-423 and 5-424, any
power that the Court itself could exercise under Sections 5-407(c)
and 5-407(d). The Court, at the time of appointment or later,
may limit the powers of a conservator otherwise conferred by Sec-
tions 5-423 and 5-424 or previously conferred by the Court and may
at any time remove or modify any limitation. If the Court limits
any power conferred on the conservator by Section 5-423 or Sec-
tion 5-424, or specifies, as provided in Section 5-419(a), that title to
some but not all assets of the protected person vest in the conser-

7441
7442
7443
7444
7445
7446
7447
7448
7449
7450
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vator, the limitation or specification of assets subject to the conser-
vatorship must be endorsed upon the letters of appointment.

7451
7452

Section 5-426. [Preservation of Estate Plan; Right to Examine,]7453
In (i) investing the estate, (ii) selecting assets of the estate for

distribution under subsections (a) and (b) of Section 5-424, and
(iii) utilizing powers of revocation or withdrawal available for the
support of the protected person and exercisable by the conservator
or the Court, the conservator and the Court shall take into account
any estate plan of the protected person known to them, including a
will, any revocable trust of which the person is settlor, and any
contract, transfer, or joint ownership arrangement originated by
the protected person with provisions for payment or transfer of
benefits or interests at the person’s death to another or others.

7454
7455
7456
7457
7458
7459
7460
7461
7462
7463

Section 5-427. [Claims Against Protected Person.]7464
7465 A conservator may pay or secure from the estate claims against

the estate or against the protected person arising before or after
the conservatorship.

7466
7467

Section 5-428. [Personal Liability of Conservator.]7468
7469 (a) Unless otherwise provided in the contract, a conservator is

not personally liable on a contract properly entered into in fidu-
ciary capacity in the course of administration of the estate unless
the conservator fails to reveal the representative capacity and
identify the estate in the contract.

7470
7471
7472
7473
7474 (b) The conservator is not personally liable unless the conser-

vator is personally at fault for either (i) obligations arising from
ownership or control of property of the estate, or (ii) torts com-
mitted in the course of administration of the estate.

7475
7476
7477
7478 (c) Claims based on (i) contracts entered into by a conservator

in fiduciary capacity, (ii) obligations arising from ownership or
control of the estate, or (iii) torts committed in the course of
administration of the estate, may be asserted against the estate by
proceeding against the conservator in fiduciary capacity, whether
or not the conservator is personally liable therefor.

7479
7480
7481
7482
7483

(d) Any question of liability between the estate and the conser-
vator personally may be determined in a proceeding for accounting,
surcharge, or indemnification, or other appropriate proceeding
or action.

7484
7485
7486
7487
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Section 5-429. [Removal or Resignation of Conservator; Termi-
nation of Disability; Termination of Proceedings.]

7488
7489

(a) On petition of the protected person or any person interested in
the protected person’s welfare, the Court, after notice and hearing,
may remove a conservator if the person under conservatorship is no
longer disabled or for other good cause. On petition of the conser-
vator, the Court, after hearing, may accept a resignation.

7490
7491
7492
7493
7494

(b) An order adjudicating disability may specify a minimum
period, not exceeding six months, during which a petition for an
adjudication that the protected person is no longer incapacitated
may not be filed without special leave. Subject to that restriction,
the protected person or any person interested in the welfare of the
protected person may petition for an order that the person is
no longer disabled and for termination of the conservatorship.
A request for an order may also be made informally to the Court
and any person who knowingly interferes with transmission of the
request may be adjudged guilty of contempt of court.

7495
7496
7497
7498
7499
7500
7501
7502
7503
7504

(c) Upon removal, resignation, or death of the conservator, or if
the conservator is determined to be incapacitated or disabled, the
Court may appoint a successor conservator and make any other
appropriate order. Before appointing a successor conservator, or
ordering that a person’s disability has terminated, the Court shall
follow the same procedures to safeguard the rights of the protected
person that apply to a petition for appointment of a conservator.

7505
7506
7507
7508
7509
7510
7511

(d) A conservatorship terminates upon the death of the pro-
tected person or upon order of the Court.

7512
7513
7514 (e) Upon the death of a protected person, the conservator shall

conclude the administration of the estate by distribution to the
person’s successors. The conservator shall file a final accounting
and petition for discharge within 30 days after distribution.

7515
7516
7517
7518 (0 Unless created for reasons other than minority, a conserva-

torship created for a minor terminates when the protected person
attains majority or is emancipated.

7519
7520
7521 (g) On petition of a protected person, a conservator, or another

person interested in a protected person’s welfare, the Court may
terminate the conservatorship if the protected person no longer
needs the assistance or protection of a conservator. Termination of
the conservatorship does not affect a conservator’s liability for
previous acts or the obligation to account for funds and assets of
the protected person.

7522
7523
7524
7525
7526
7527
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(h) Upon termination of a conservatorship and whether or not
formally distributed by the conservator, title to assets of the estate
passes to the formerly protected person or the person’s successors.
The order of termination must provide for expenses of administra-
tion and direct the conservator to execute appropriate instruments
to evidence the transfer of title or confirm a distribution previ-
ously made and to file a final accounting and a petition for dis-
charge upon approval of the final accounting.

7528
7529
7530
7531
7532
7533
7534
7535

(i) The Court shall enter a final order of discharge upon the
approval of the final accounting and satisfaction by the conser-
vator of any other conditions placed by the Court on the conserva-
tor’s discharge.

7536
7537
7538
7539

Section 5-430. [Payment of Debt and Delivery of Property to
Foreign Conservator without Local Proceedings.]

7540
7541

(a) Any person indebted to a protected person or having posses-
sion of property or of an instrument evidencing a debt, stock, or
chose in action belonging to a protected person may pay or deliver
it to a conservator, guardian of the estate, or other like fiduciary
appointed by a court of the state of residence of the protected
person upon being presented with proof of appointment and an
affidavit made by or on behalf of the fiduciary stating:

7542
7543
7544
7545
7546
7547
7548
7549 (1) that no protective proceeding relating to the protected

person is pending in this commonwealth; and7550
7551 (2) that the foreign fiduciary is entitled to payment or to receive

delivery.7552
7553 (b) If the person to whom the affidavit is presented is not aware

of any protective proceeding pending in this commonwealth, pay-
ment or delivery in response to the demand and affidavit dis-
charges the debtor or possessor.

7554
7555
7556

Section 5-431. [Foreign Conservator; Proof of Authority; Bond;
Powers.]

7557
7558
7559 (a) If a conservator has not been appointed in this common-

wealth and no petition in a protective proceeding is pending in
this commonwealth, a conservator appointed in the state in which
the protected person resides may file in a Court of this common-
wealth in a county in which property belonging to the protected
person is located, authenticated copies of letters of appointment

7560
7561
7562
7563
7564
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7565 and of any bond. Thereafter, the domiciliary foreign conservator
7566 may exercise as to assets in this commonwealth all powers of a
7567 conservator appointed in this commonwealth and may maintain
7568 actions and proceedings in this commonwealth subject to any con-
-7569 ditions imposed upon non-resident parties generally.
7570 (b) If a ward, incapacitated or protected person removes from
7571 or resides out of this commonwealth, a guardian or conservator
7572 appointed within this commonwealth may transfer and pay over
7573 the whole or any part of the personal property of such person to a
7574 guardian, conservator, trustee or committee or other official
7575 appointed by competent authority in the state or country where
7576 such person resides, upon such terms and such manner as the
7577 Court by which he or she was appointed may, after notice to all
7578 parties interested, order upon petition filed therefor.

7579
7580

7581 Section 5-501. [Definition.]
7582 (a) A durable power of attorney is a power of attorney by which
7583 a principal designates another his attorney in fact in writing and
7584 the writing contains the words “This power of attorney shall not
7585 be affected by subsequent disability or incapacity of the principal,
7586 or lapse of time,” or “This power of attorney shall become effec-
-7587 tive upon the disability or incapacity of the principal,” or similar
7588 words showing the intent of the principal that the authority con-
-7589 ferred shall be exercisable notwithstanding the principal’s subse-
-7590 quent disability or incapacity, and, unless it states a time of
7591 termination, notwithstanding the lapse of time since the execution
7592 of the instrument.
7593 (b) References in this part to the disability or incapacity of the
7594 principal shall mean the mental illness or other disability of the
7595 principal recognized under the General Laws.

7596 Section 5-502. [Durable Power of Attorney Not Affected By
7597 Lapse of Time, Disability or Incapacity.]
7598 All acts done by an attorney in fact pursuant to a durable power
7599 of attorney during any period of disability or incapacity of the
7600 principal have the same effect and inure to the benefit of and bind

DURABLE POWER OF ATTORNEY
Part 5
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7601 the principal and his successors in interest as if the principal were
7602 competent and not disabled. Unless the instrument states a time of
7603 termination, the power is exercisable notwithstanding the lapse
7604 of time since the execution of the instrument.

Section 5-503. [Relation of Attorney in Fact to Court-appointed
Fiduciary.]

7605
7606

(a) If, following execution of a durable power of attorney, a
court of the principal’s domicile appoints a conservator, guardian
of the estate, or other fiduciary charged with the management of
all of the principal’s property or all of his property except speci-
fied exclusions, the attorney in fact is accountable to the fiduciary
as well as to the principal. The fiduciary has the same power to
revoke or amend the power of attorney that the principal would
have had if such principal were not disabled or incapacitated.

7607
7608
7609
7610
7611
7612
7613
7614
7615 (b) A principal may nominate, by a durable power of attorney, the

conservator, or guardian of the person for consideration by the court
if protective proceedings for the principal’s person or estate are
thereafter commenced. A principal may in a nomination of a conser-
vator or guardian request that sureties on any bond of a conservator
or guardian be waived. The Court shall make its appointment in
accordance with the principal’s most recent nomination in a durable
power ofattorney except for good cause or disqualification.

7616
7617
7618
7619
7620
7621
7622

7623 Section 5-504. [Power of Attorney Not Revoked Until Notice,]
7624 (a) The death of a principal who has executed a written power

of attorney, durable or otherwise, does not revoke or terminate the
agency as to the attorney in fact or other person, who, without
actual knowledge of the death of the principal, acts in good faith
under the power. Any action so taken, unless otherwise invalid or
unenforceable, binds successors in interest of the principal.

7625
7626
7627
7628
7629
7630 (b) The disability or incapacity of a principal who has previ-

ously executed a written power of attorney that is not a durable
power does not revoke or terminate the agency as to the attorney
in fact or other person, who, without actual knowledge of the dis-
ability or incapacity of the principal, acts in good faith under the
power. Any action so taken, unless otherwise invalid or unen-
forceable, binds the principal and his successors in interest.

7631
7632
7633
7634
7635
7636
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7637 Section 5-505. [Proof of Continuance of Durable and Other
7638 Powers of Attorney by Affidavit.]
7639 As to acts undertaken in good faith reliance thereon, an affi-
-7640 davit executed by the attorney in fact under a power of attorney,
7641 durable or otherwise, stating that he did not have at the time of
7642 exercise of the power actual knowledge of the termination of the
7643 power by revocation or of the principal’s death, disability, or mca-
-7644 pacity is conclusive proof of the nonrevocation or nontermination
7645 of the power at that time. If the exercise of the power of attorney
7646 requires execution and delivery of any instrument that is record-
-7647 able, the affidavit when authenticated for record is likewise
7648 recordable. This section does not affect any provision in a power
7649 of attorney for its termination by expiration of time or occurrence
7650 of an event other than express revocation or a change in the prin-
-7651 cipal’s capacity.

7652 Section 5-506. [Enforcement.]
7653 The attorney in fact under a durable power of attorney is autho-
-7654 rized to prosecute legal action for damages in behalf of the prin-
-7655 cipal in the event of an unreasonable refusal of a third party to
7656 honor the authority of a valid durable power of attorney.

7657 Section 5-507. [Protection; Third Parties.]
7658 No third party acting in good faith reliance on a durable power
7659 of attorney shall be held liable for action taken in such reliance.

7660 Article VI
7661

7662
7663

7664 Section 6-101. [Nonprobate Transfers on Death.|
7665 (a) A provision for a nonprobate transfer on death in an insur-
-7666 ance policy, contract of employment, bond, mortgage promissory
7667 note, certificated or uncertificated security, account, agreement,
7668 custodial agreement, deposit agreement, compensation plan, pen-
-7669 sion plan, individual retirement plan, employee benefit plan, trust,

NONPROBATE TRANSFERS ON DEATH

PROVISIONS RELATING TO EFFECT OF DEATH
Part 1
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7670 conveyance, deed of gift, marital property agreement, or any other
7671 written instrument effective as a contract, gift, conveyance or
7672 trust, is nontestamentary.
7673 (b) This subsection includes a written provision that:
7674 (I) money or other benefits or property due to, controlled by, or
7675 owned by a decedent before death must be paid after the dece-
-7676 dent’s death to a person whom the decedent designates either in
7677 the instrument or in a separate writing, including a will, executed
7678 either before, after, or at the same time as the instrument if:
7679 (i) the original document specifically provides for disposition
7680 in accordance with the later instrument; or
7681 (ii) the later instrument has independent significance such as a
7682 contract, gift, conveyance, trust or will.
7683 (2) money due or to become due under the instrument ceases to
7684 be payable in the event of death of the promisee or the promisor
7685 before payment or demand.
7686 (c) This section does not limit rights of creditors under other
7687 laws of this commonwealth.

7688
7689 MULTIPLE-PERSON ACCOUNTS

Subpart 17690
7691 DEFINITIONS AND GENERAL PROVISIONS

7692 Section 6-201. [Definitions.]
7693 In this part:
7694 (1) “Account” means a contract of deposit between a depositor
7695 and a financial institution, and includes a checking account, sav-
-7696 ings account, certificate of deposit, and share account.
7697 (2) “Agent” means a person authorized to make account trans-
-7698 actions for a party.
7699 (3) “Beneficiary” means a person named as one to whom sums
7700 on deposit in an account are payable on request after death of all
7701 parties or for whom a party is named as trustee.
7702 (4) “Financial institution” means an organization authorized to
7703 do business under state or federal laws relating to financial institu-
-7704 tions, and includes a bank, trust company, savings bank, building
7705 and loan association, savings and loan company or association,

Part 2
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credit union and any corporation authorized to do business as a
banking company under chapter one hundred and seventy-two A.

7706
7707

(5) “Multiple-party account” means an account payable on
request to one or more of two or more parties, whether or not a
right of survivorship is mentioned.

7708
7709
7710

(6) “Party” means a person who, by the terms of an account,
has a present right, subject to request, to payment from the
account other than as a beneficiary or agent.

7711
7712
7713

(7) “Payment” of sums on deposit includes withdrawal, payment
to a party or third person pursuant to check or other request, and a
pledge of sums on deposit by a party, or a set-off, reduction, or other
disposition of all or part of an account pursuant to a pledge.

7714
7715
7716
7717

(8) “POD designation” means the designation of (i) a benefi-
ciary in an account payable on request to one party during the par-
ty’s lifetime and on the party’s death to one or more beneficiaries,
or to one or more parties during their lifetimes and on death of all
of them to one or more beneficiaries, or (ii) a beneficiary in an
account in the name of one or more parties as trustee for one or
more beneficiaries if the relationship is established by the terms of
the account and there is no subject of the trust other than the sums
on deposit in the account, whether or not payment to the benefi-
ciary is mentioned.

7718
7719
7720
7721
7722
7723
7724
7725
7726
7727
7728 (9) “Receive,” as it relates to notice to a financial institution,

means receipt in the office or branch office of the financial institu-
tion in which the account is established, but if the terms of the
account require notice at a particular place, in the place required.

7729
7730
7731
7732 (10) “Request” means a request for payment complying with all

terms of the account, including special requirements concerning
necessary signatures and regulations of the financial institution;
but, for purposes of this Part, if terms of the account condition
payment on advance notice, a request for payment is treated as
immediately effective and a notice of intent to withdraw is treated
as a request for payment.

7733
7734
7735
7736
7737
7738
7739 (11) “Sums on deposit” means the balance payable on an account,

including interest and dividends earned, whether or not included in
the current balance, and any deposit life insurance proceeds added to
the account by reason of death of a party.

7740
7741
7742
7743 (12) “Terms of the account” includes the deposit agreement and

other terms and conditions, including the form, of the contract
of deposit.

7744
7745



212 HOUSE No. 1042 [January

7746 Section 6-202. [Limitation on Scope of Part.]
7747 This Part applies to accounts used solely for personal, family or
7748 household purposes by a natural person and does not apply to (i) an
7749 account established for a partnership, joint venture, or other organi-
-7750 zation for a business purpose, (ii) an account controlled by one or
7751 more persons as an agent or trustee for a corporation, unincorporated
7752 association, or charitable or civic organization, or (iii) a fiduciary or
7753 trust account in which the relationship is established other than by
7754 the terms of the account.

7755 Section 6-203. [Types of Account; Existing Accounts.]
7756 (a) An account may be for a single party or multiple parties. A
7757 multiple-party account may be with or without a right of survivor-
-7758 ship between the parties. Subject to Section 6-212(c), either a
7759 single-party account or a multiple-party account may have a POD
7760 designation, an agency designation, or both.
7761 (b) An account established before, on, or after the effective date
7762 of this Part, whether in the form prescribed in Section 6-204 or in
7763 any other form, is either a single-party account or a multiple-party
7764 account, with or without right of survivorship, and with or without
7765 a POD designation or an agency designation, within the meaning
7766 of this Part, and is governed by this Part.

7767 Section 6-204. [Forms.]
7768 (a) A contract of deposit that contains provisions in substan-
-7769 daily the following form establishes the type of account provided,
7770 and the account is governed by the provisions of this Part applic-
-7771 able to an account of that type:

7772
7773

UNIFORM SINGLE- OR MULTIPLE-PARTY
ACCOUNT FORM

7774 PARTIES [Name One or More Parties]:
7775
7776

7777 OWNERSHIP [Select One And Initial]
7778 SINGLE-PARTY ACCOUNTSINGLE-PARTY ACCOUNT
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MULTIPLE-PARTY ACCOUNT7779
Parties own account in proportion to net contributions unless

there is clear and convincing evidence of a different intent.
7780
7781

RIGHTS AT DEATH [Select One And Initial):
SINGLE-PARTY ACCOUNT

7782
7783

At death of party, ownership passes as part of party’s estate.
SINGLE-PARTY ACCOUNT WITH POD (PAY ON
DEATH) DESIGNATION

7784
7785
7786

[Name One Or More Beneficiaries]7787
7788
7789

At death of party, ownership passes to POD beneficiaries and is
not part of party’s estate.

7790
7791

MULTIPLE-PARTY ACCOUNT WITH RIGHT OF
SURVIVORSHIP

7792
7793

At death of party, ownership passes to surviving parties.
MULTIPLE-PARTY ACCOUNT WITH RIGHT OF
SURVIVORSHIP AND POD (PAY ON DEATH)
DESIGNATION

7794
7795
7796
7797
7798 [Name One Or More Beneficiaries]:
7799
7800
7801 At death of last surviving party, ownership passes to POD bene-

ficiaries and is not part of last surviving party’s estate.7802
7803 MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF

SURVIVORSHIP7804
7805 At death of party, deceased party’s ownership passes as part of

deceased party’s estate.7806

7807 AGENCY (POWER OF ATTORNEY) DESIGNATION [Optional]
7808 Agents may make account transactions for parties but have no

ownership or rights at death unless named as POD beneficiaries.7809
7810 [To Add Agency Designation To Account, Name One Or More

Agents];7811
7812
7813
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[Select One And Initial]7814
AGENCY DESIGNATION SURVIVES DISABILITY
OR INCAPACITY OF PARTIES

7815
7816

AGENCY DESIGNATION TERMINATES ON
DISABILITY OR INCAPACITY OF PARTIES

7817
7818

(b) A contract of deposit that is not in substantially the form
provided in subsection (a) is governed by the terms of the contract
applicable to such account, if any, otherwise it is governed by the
provisions of this Part applicable to the type of account that most
nearly conforms to the depositor’s intent.

7819
7820
7821
7822
7823

Section 6-205. [Designation of Agent.]7824
(a) By a writing signed by all parties, the parties may designate

as agent of all parties on an account a person other than a party.
7825
7826

(b) Unless the terms of an agency designation provide that the
authority of the agent terminates on disability or incapacity of a
party, the agent’s authority survives disability and incapacity. The
agent may act for a disabled or incapacitated party until the authority
of the agent is terminated.

7827
7828
7829
7830
7831

(c) Death of the sole party or last surviving party terminates the
authority of an agent.

7832
7833

7834 Section 6-206. [Applicability of Subparts.]
PART 2, “MULTI-PERSON ACCOUNTS”, has three subparts.

Subpart 1 contains definitions. Subpart 2, concerning beneficial
ownership as between parties or as between parties and beneficia-
ries, applies only to controversies between those persons and their
creditors and other successors, and does not apply to the right of
those persons to payment as determined by the terms of the
account. Subpart 3 governs the liability and set-off rights of finan-
cial institutions that make payments pursuant to it.

7835
7836
7837
7838
7839
7840
7841
7842

Subpart 27843
7844 OWNERSHIP AS BETWEEN PARTIES AND OTHERS

7845 Section 6-211. [Ownership During Lifetime.]
7846 (a) In this section, “net contribution” of a party means the sum
7847 of all deposits to an account made by or for the party, less all pay-
-7848 ments from the account made to or for the party which have not
7849 been paid to or applied to the use of another party and a propor-
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tionate share of any charges deducted from the account, plus a
proportionate share of any interest or dividends earned, whether or
not included in the current balance. The term includes deposit life
insurance proceeds added to the account by reason of death of the
party whose net contribution is in question.

7850
7851
7852
7853
7854

(b) During the lifetime of all parties, an account belongs to the
parties in proportion to the net contribution of each to the sums on
deposit, unless there is proof of a different intent. As between par-
ties married to each other, in the absence of proof otherwise, the
net contribution of each is presumed to be an equal amount.

7855
7856
7857
7858
7859

(c) A beneficiary in an account having a POD designation has
no right to sums on deposit during the lifetime of any party.

7860
7861

(d) An agent in an account with an agency designation has no
beneficial right to sums on deposit.

7862
7863

Section 6-212. [Rights at Death.]7864
(a) Except as otherwise provided in this Part, on death of a

party sums on deposit in a multiple-party account belong to the
surviving party or parties. If two or more parties survive and one
is the surviving spouse of the decedent, the amount to which the
decedent, immediately before death, was beneficially entitled
under Section 6-211 belongs to the surviving spouse. If two or
more parties survive and none is the surviving spouse of the dece-
dent, the amount to which the decedent, immediately before death,
was beneficially entitled under Section 6-211 belongs to the sur-
viving parties in equal shares, and augments the proportion to
which each survivor, immediately before the decedent’s death,
was beneficially entitled under Section 6-211, and the right of sur-
vivorship continues between the surviving parties.

7865
7866
7867
7868
7869
7870
7871
7872
7873
7874
7875
7876
7877
7878 (b) In an account with a POD designation:
7879 (1) On death of one of two or more parties, the rights in sums

on deposit are governed by subsection (a).7880
7881 (2) On death of the sole party or the last survivor of two or

more parties, sums on deposit belong to the surviving beneficiary
or beneficiaries. If two or more beneficiaries survive, sums on
deposit belong to them in equal and undivided shares, and there is
no right of survivorship in the event of death of a beneficiary
thereafter. If no beneficiary survives, sums on deposit belong to
the estate of the last surviving party.

7882
7883
7884
7885
7886
7887
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*

(c) Sums on deposit in a single-party account without a POD
designation, or in a multiple-party account that, by the terms of
the account, is without right of survivorship, are not affected by
death of a party, but the amount to which the decedent, immedi-
ately before death, was beneficially entitled under Section 6-211
is transferred as part of the decedent’s estate. A POD designation
in a multiple-party account without right of survivorship is inef-
fective. For purposes of this section, designation of an account as
a tenancy in common establishes that the account is without right
of survivorship.

7888
7889
7890
7891
7892
7893
7894
7895
7896
7897

(d) The ownership right of a surviving party or beneficiary, or
of the decedent’s estate, in sums on deposit is subject to requests
for payment made by a party before the party’s death, whether
paid by the financial institution before or after death, or unpaid.
The surviving party or beneficiary, or the decedent’s estate, is
liable to the payee of an unpaid request for payment. The liability
is limited to a proportionate share of the amount transferred
under this section, to the extent necessary to discharge the request
for payment.

7898
7899
7900
7901
7902
7903
7904
7905
7906

7907 Section 6-213. [Alteration of Rights.)
7908 (a) Rights at death under Section 6-212 are determined by the

type of account at the death of a party. The type of account may be
altered by written notice given by a party to the financial institution
to change the type of account or to stop or vary payment under the
terms of the account. The notice must be signed by a party and
received by the financial institution during the party’s lifetime.

7909
7910
7911
7912
7913
7914 (b) A right of survivorship arising from the express terms of the

account. Section 6-212, or a POD designation, may not be altered
by will.

7915
7916

7917 Section 6-214. [Accounts and Transfers Nontestamentary.)
7918 Except as provided in Part 2 of Article II (elective share of sur-
-7919 viving spouse) or as a consequence of, and to the extent directed
7920 by, Section 6-215, a transfer resulting from the application of
7921 Section 6-212 is effective by reason of the terms of the account
7922 involved and this Part and is not testamentary or subject to Arti-
-7923 cles I through IV (estate administration).
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Section 6-215. [Rights of Creditors and Others,]7924
(a) If other assets of the estate are insufficient, a transfer

resulting from a right of survivorship, TOD or POD designation
under this Article is not effective against the estate of a deceased
party to the extent needed to pay claims against the estate and
statutory allowances to the surviving spouse and children.

7925
7926
7927
7928
7929

(b) A surviving party or beneficiary who receives payment from
an account after death of a party is liable to pay or transfer to the
personal representative of the decedent a proportionate share of the
amount received to which the decedent, immediately before death,
was beneficially entitled under Section 6-211, to the extent neces-
sary to discharge the claims and allowances described in subsec-
tion (a) remaining unpaid after application of the decedent’s estate.
A proceeding to assert the liability may not be commenced unless a
claim is presented pursuant to Section 3-804, or the personal repre-
sentative has received a written demand for statutory allowance by
the surviving spouse, a child, or a person acting for a child of the
decedent within one year after the death of the decedent.

7930
7931
7932
7933
7934
7935
7936
7937
7938
7939
7940
7941

(c) A personal representative, surviving party or beneficiary
against whom a proceeding is brought may join as a party to the
proceeding a surviving party or beneficiary of this or of any other
account of the decedent.

7942
7943
7944
7945

(d) Sums recovered by the personal representative must be
administered as part of the decedent’s estate. This section does not
affect the protection from claims of the personal representative or
estate of a deceased party provided in Section 6-226 for a finan-
cial institution that makes payment in accordance with the terms
of the account.

7946
7947
7948
7949
7950
7951

7952 Section 6-216. [Tenancy by the Entireties.]
7953 This Part does not affect the law governing tenancy by the
7954 entireties.

7955 Subpart 3
7956

7957 Section 6-221. [Authority of Financial Institution,]
7958 A financial institution may enter into a contract of deposit for
7959 a multiple-party account to the same extent it may enter into a

PROTECTION OF FINANCIAL INSTITUTIONS
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contract of deposit for a single-party account, and may provide for
a POD designation and an agency designation in either a single-
party account or a multiple-party account. A financial institution
need not inquire as to the source of a deposit to an account or as to
the proposed application of a payment from an account.

7960
7961
7962
7963
7964

Section 6-222. [Payment on Multiple-Party Account Without
POD Designation.]

7965
7966

A financial institution, on request, may pay sums on deposit in
a multiple-party account without a POD designation to:

7967
7968
7969 (1) one or more of the parties, whether or not another party is

disabled, incapacitated, or deceased when payment is requested
and whether or not the party making the request survives another
party; or

7970
7971
7972
7973 (2) the personal representative, if any, or, if there is none, the heirs

or devisees of a deceased party if proof of death is presented to the
financial institution showing that the deceased party was the sur-
vivor of all other persons named on the account as a party, unless the
account is without right of survivorship under Section 6-212.

7974
7975
7976
7977

7978 Section 6-223. [Payment on Account with POD Designation.]
7979 A financial institution, on request, may pay sums on deposit in

an account with a POD designation to:7980
7981 (1) one or more of the parties, whether or not another party is dis-

abled, incapacitated, or deceased when the payment is requested and
whether or not a party survives another party;

7982
7983
7984 (2) the beneficiary or beneficiaries, if proof of death is pre-

sented to the financial institution showing that the beneficiary or
beneficiaries survived all persons named as parties; or

7985
7986
7987 (3) the personal representative, if any, or, if there is none, the

heirs or devisees of a deceased party, if proof of death is presented
to the financial institution showing that the deceased party was the
survivor of all other persons named on the account either as a
party or beneficiary.

7988
7989
7990
7991

Section 6-224. [Payment to Designated Agent.]7992
Subject to the provisions of Section 6-226, a financial institu-

tion, on request of an agent under an agency designation for an
account, may pay to the agent sums on deposit in the account,

7993

7994
7995
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whether or not a party is disabled, incapacitated, or deceased
when the request is made or received, and whether or not the
authority of the agent terminates on the disability or incapacity of
a party.

7996
7997
7998
7999

Section 6-225. [Payment to Minor.]8000
If a financial institution is required or permitted to make payment

pursuant to this Part to a minor designated as a beneficiary, pay-
ment may be made pursuant to the Uniform Transfers to Minors Act.

8001
8002
8003

8004
(a) Payment made pursuant to this Part in accordance with the

type of account discharges the financial institution from all claims
for amounts so paid, whether or not the payment is consistent with
the beneficial ownership of the account as between parties, benefi-
ciaries, or their successors. Payment may be made whether or not
a party, beneficiary, or agent is disabled, incapacitated, or deceased
when payment is requested, received, or made.

8005
8006
8007
8008
8009
8010
8011

(b) Protection under this Part does not extend to payments
made after a financial institution has received written notice from
a party, or from the personal representative, surviving spouse, or
heir or devisee of a deceased party, to the effect that payments in
accordance with the terms of the account, including one having an
agency designation, should not be permitted. Unless the notice is
withdrawn by the person giving it, the successor of any deceased
party must concur in a request for payment if the financial institu-
tion is to be protected under this section. Unless a financial insti-
tution has received such written notice, no other notice or other
information shown to have been available to the financial institu-
tion affects its right to protection under this section.

8012
8013
8014
8015
8016
8017
8018
8019
8020
8021
8022
8023
8024 (c) A financial institution that receives written notice pursuant

to this section or otherwise has reason to believe that a dispute
exists as to the rights of the parties may refuse, without liability,
to make payments in accordance with the terms of the account.

8025
8026
8027
8028 (d) Protection of a financial institution under this Part does not

affect the rights of parties in disputes between themselves or their
successors concerning the beneficial ownership of sums on
deposit in accounts or payments made from accounts.

8029
8030
8031

Section 6-226. [Discharge.]
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8032 Section 6-227. [Set-Off.]
8033 Without qualifying any other statutory right to set-off or lien
8034 and subject to any contractual provision, if a party is indebted to a
8035 financial institution, the financial institution has a right to set-off
8036 against the account.

8037
8038

8039 Section 6-301. [Definitions.]
8040 In this part:
8041 (1) “Beneficiary form” means a registration of a security which
8042 indicates the present owner of the security and the intention of the
8043 owner regarding the person who will become the owner of the
8044 security upon the death of the owner.
8045 (2) “Register,” including its derivatives, means to issue a cer-
-8046 tificate showing the ownership of a certificated security or, in the
8047 case of an uncertificated security, to initiate or transfer an account
8048 showing ownership of securities.
8049 (3) “Registering entity” means a person who originates or
8050 transfers a security title by registration, and includes a broker
8051 maintaining security accounts for customers and a transfer agent
8052 or other person acting for or as an issuer of securities.
8053 (4) “Security” has the same meaning as provided in clause (k)
8054 of section 401 of chapter 110 A and includes a security account.
8055 (5) “Security account” means (i) a reinvestment account associ-
-8056 ated with a security, a securities account with a broker, a cash bal-
-8057 ance in a brokerage account, cash, interest, earnings, or dividends
8058 earned or declared on a security in an account, a reinvestment
8059 account, or a brokerage account, whether or not credited to the
8060 account before the owner’s death, or (ii) a cash balance or other
8061 property held for or due to the owner of a security as a replace-
-8062 ment for or product of an account security, whether or not credited
8063 to the account before the owner’s death.

8064 Section 6-302. [Registration in Beneficiary Form; Sole or Joint
8065 Tenancy Ownership

ividuals whose registration of a security shows sol

UNIFORM TOD SECURITY REGISTRATION ACT
Part 3

p by two or
hts of survivorship, rati tenants in common
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8069 may obtain registration in beneficiary form. Multiple owners of a
8070 security registered in beneficiary form hold as joint tenants with
8071 rights of survivorship, or as tenants by the entireties, and not as
8072 tenants in common.

8073 Section 6-303. [Registration in Beneficiary Form; Applicable
8074 Law.]
8075 A security may be registered in beneficiary form if the form is
8076 authorized by this Part or a similar law of the state of organization
8077 of the issuer or registering entity, the location of the registering
8078 entity’s principal office, the office of its transfer agent or its office
8079 making the registration, or by this Part or a similar law of the state
8080 listed as the owner’s address at the time of registration. A registra-
-8081 tion governed by the law of a jurisdiction in which this Part or
8082 similar law is not in force or was not in force when a registration
8083 in beneficiary form was made is nevertheless presumed to be valid
8084 and authorized as a matter of contract law.

8085 Section 6-304. [Origination of Registration in Beneficiary Form.]
8086 A security, whether evidenced by certificate or account, is reg-
-8087 istered in beneficiary form when the registration includes a desig-
-8088 nation of a beneficiary to take the ownership at the death of the
8089 owner or the deaths of all multiple owners.

8090 Section 6-305. [Form of Registration in Beneficiary Form.]
8091 Registration in beneficiary form may be shown by the words
8092 “transfer on death” or the abbreviation “TOD”, or by the words
8093 “pay on death” or the abbreviation “POD”, after the name of the
8094 registered owner and before the name of a beneficiary.

8095 Section 6-306. [Effect of Registration in Beneficiary Form.]
8096 The designation of a transfer on death beneficiary on a registra-
-8097 tion in beneficiary form shall have no effect on ownership until
8098 the owner’s death. A registration of a security in beneficiary form
8099 may be canceled or changed at any time by the sole owner or all
8100 surviving owners without the consent of the beneficiary.

8101 Section 6-307. [Ownership on Death of Owner.]
8102 On death of a sole owner or the last to die of all multiple
8103 owners, ownership of securities registered in beneficiary form
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passes to the beneficiary or beneficiaries who survive all owners.
On proof of death of all owners and compliance with any applic-
able requirements of the registering entity, a security registered in
beneficiary form may be reregistered in the name of the benefi-
ciary or beneficiaries who survived the death of all owners. Until
division of the security after the death of all owners, multiple ben-
eficiaries surviving the death of all owners hold their interests as
tenants in common. If no beneficiary survives the death of all
owners, and if no anti-lapse statute applies, the security belongs to
the estate of the deceased sole owner or the estate of the last to die
of all multiple owners.

8104
8105
8106
8107
8108
8109
8110
8111
8112
8113
8114

Section 6-308. (Protection of Registering Entity.]8115
(a) A registering entity is not required to offer or to accept a

request for security registration in beneficiary form. If a registra-
tion in beneficiary form is offered by a registering entity, the
owner requesting registration in beneficiary form assents to the
protections given to the registering entity by this part.

8116
8117
8118
8119
8120

(b) By accepting a request for registration of a security in bene-
ficiary form, the registering entity agrees that the registration will
be implemented on death of the deceased owner as provided in
this part.

8121
8122
8123
8124
8125 (c) A registering entity is discharged from all claims to a security

by the estate, creditors, heirs, or devisees of a deceased owner if it
registers a transfer of the security in accordance with Section 6-307
and does so in good faith reliance (i) on the registration, (ii) on this
part, and (iii) on information provided to it by affidavit of the per-
sonal representative of the deceased owner, or by the surviving bene-
ficiary or by the surviving beneficiary’s representatives, or other
information available to the registering entity. The protections of this
Part shall not extend to a reregistration or payment made after a reg-
istering entity has received written notice from any claimant to any
interest in the security objecting to implementation of a registration
in beneficiary form. No other notice or other information available
to the registering entity shall affect its right to protection under
this Part.

8126
8127
8128
8129
8130
8131
8132
8133
8134
8135
8136
8137
8138
8139 (d) The protection provided by this Part to the registering entity

of a security does not affect the rights of beneficiaries in disputes
between themselves and other claimants to ownership of the secu-
rity transferred or its value or proceeds.

8140
8141
8142
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Section 6-309. [Nontestamentary Transfer on Death.]8143
(a) A transfer on death resulting from a registration in benefi-

ciary form is effective by reason of the contract regarding the reg-
istration between the owner and the registering entity and this Part
and is not testamentary.

8144
8145
8146
8147

(b) This Part shall not limit the rights of creditors of security
owners against beneficiaries and other transferees under other
laws of this commonwealth.

8148
8149
8150

Section 6-310. [Terms, Conditions, and Forms for Registration.]8151
(a) A registering entity offering to accept registrations in benefi-

ciary form may establish the terms and conditions under which it
will receive requests (i) for registrations in beneficiary form, and
(ii) for implementation of registrations in beneficiary form,
including requests for cancellation of previously registered transfer
on death beneficiary designations and requests for reregistration to
effect a change of beneficiary. The terms and conditions so estab-
lished may provide for proving death, avoiding or resolving any
problems concerning fractional shares, designating primary and con-
tingent beneficiaries, and substituting a named beneficiary’s descen-
dants to take in the place of the named beneficiary in the event of the
beneficiary’s death. Substitution may be indicated by appending to
the name of the primary beneficiary the letters LDPS, standing for
“lineal descendants per stirpes.” This designation substitutes a
deceased beneficiary’s descendants who survive the owner for a ben-
eficiary who fails to so survive, the descendants to be identified and
to share in accordance with the law of the beneficiary’s domicile at
the owner’s death governing inheritance by descendants of an intes-
tate. Other forms of identifying beneficiaries who are to take on one
or more contingencies, and rules for providing proofs and assurances
needed to satisfy reasonable concerns by registering entities
regarding conditions and identities relevant to accurate implementa-
tion of registrations in beneficiary form, may be contained in a regis-
tering entity’s terms and conditions.

8152
8153
8154
8155
8156
8157
8158
8159
8160
8161
8162
8163
8164
8165
8166
8167
8168
8169
8170
8171
8172
8173
8174
8175
8176 (b) The following are examples of registrations in beneficiary

form which a registering entity may authorize:8177
8178 (1) Sole owner-sole beneficiary: John S Brown TOD (or POD)

John S Brown Jr.8179
8180 (2) Multiple owners-sole beneficiary: John S Brown Mary B

Brown JT TEN TOD John S Brown Jr.8181
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(3) Multiple owners-primary and secondary (substituted) bene-
ficiaries: (example I) John S Brown Mary B Brown JT TEN TOD
John S Brown Jr SUB BENE Peter Q Brown (example 2) John S
Brown Mary B Brown JT TEN TOD John S Brown Jr LDPS.

8182
8183
8184
8185

Section 6-311. [Rights of Creditors and Others.]8186
(a) If other assets of the estate are insufficient, a transfer

resulting from registration under this Part shall not be effective
against the estate of a deceased party to the extent needed to pay
claims against the estate and statutory allowances to the surviving
spouse and children.

8187
8188
8189
8190
8191

(b) A surviving party or beneficiary who receives payment of a
security registered in accordance with this Part shall be liable to
account to the personal representative of the decedent for a propor-
tionate share of the amount received to which the decedent, immedi-
ately before death, was beneficially entitled to the extent necessary
to discharge the claims and allowances described in subsection (a)
remaining unpaid after application of the decedent’s estate. A pro-
ceeding to assert the liability may not be commenced unless a claim
is presented pursuant to Section 3-804, or the personal representative
has received a written demand for statutory allowance by the sur-
viving souse, a child, or a person acting for a child of the decedent.
The proceeding must be commenced within one year after death of
the decedent. Sums recovered by the personal representative must be
administered as part of the decedent’s estate.

8192
8193
8194
8195
8196
8197
8198
8199
8200
8201
8202
8203
8204
8205

(c) A personal representative, surviving party or beneficiary
against whom a proceeding is brought may join as a party to the
proceeding a surviving party or beneficiary of this or of any other
security of the decedent.

8206
8207
8208
8209

8210
8211

Article VII
TRUST ADMINISTRATION

8212
8213 SITUS OF TRUSTS

8214 Section 7-101, [Principal Place of Administration.]
8215 A trust shall be subject to the jurisdiction of the Court of this
8216 commonwealth for the county in which is located its principal

Part 1
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place of administration. The principal place of administration of a
testamentary trust shall be deemed to be the location of the Court
of this commonwealth in which the will creating the trust was
granted informal or formal probate. Unless otherwise designated
in the trust instrument, the principal place of administration of an
inter vivos trust is the trustee’s usual place of business where the
records pertaining to the trust are kept, or at the trustee’s residence
if the trustee has no such place of business. In the case of co-
trustees, the principal place of administration, if not otherwise
designated in the trust instrument, is (1) the usual place of busi-
ness of the corporate trustee if there is but one corporate co-
trustee, or (2) the usual place of business or residence of the
individual trustee who is a professional fiduciary if there is but
one such person and no corporate co-trustee, and otherwise (3) the
usual place of business or residence of any of the co-trustees as
agreed upon by them.

8217
8218
8219
8220
8221
8222
8223
8224
8225
8226
8227
8228
8229
8230
8231
8232

8233

Section 7-103. [Effect of Trusteeship.]8234
8235 (a) By accepting the trusteeship of a trust, the trustee submits

personally to the jurisdiction of the Court in any proceeding under
Section 7-201 of this Code relating to the trust that may be initi-
ated by any interested person. Notice of any proceeding shall be
delivered to the trustee, or mailed to the trustee by ordinary first
class mail at the trustee’s address as reported to the Court and to
the trustee’s address as then known to the petitioner.

8236
8237
8238
8239
8240
8241
8242 (b) To the extent of their interests in the trust, all beneficiaries

of a trust administered in this commonwealth are subject to the
jurisdiction of the Court of this commonwealth for the county in
which is located the principal place of administration of the trust,
for the purposes of proceedings under Section 7-201, provided
notice is given pursuant to Section 1-401.

8243
8244
8245
8246
8247

8248

8249 Section 7-105. [Qualification of Foreign Trustee.)
8250

Section 7-102. [Reserved.]

Section 7-104. [Reserved.]

A foreign corporate trustee is required to qualify as a foreign
corporation doing business in this commonwealth if it maintains
the principal place of administration of any trust within the com-

8251
8252
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8253 monwealth. A foreign co-trustee is not required to qualify in this
8254 commonwealth solely because its co-trustee maintains the prin-
-8255 cipal place of administration in this commonwealth. Unless other-
-8256 wise doing business in this commonwealth, local qualification by
8257 a foreign trustee, corporate or individual, is not required in order
8258 for the trustee to receive distribution from a local estate, to hold,
8259 invest in, manage or acquire property located in this common-
-8260 wealth, or to maintain litigation. Nothing in this section affects a
8261 determination of what other acts require qualification as doing
8262 business in this commonwealth.

8264 JURISDICTION OF COURT CONCERNING TRUSTS

8265 Section 7-201. [Court; Jurisdiction of Trusts.]
8266 (a) The Court has jurisdiction of proceedings initiated by inter-
-8267 ested parties concerning the internal affairs of testamentary and
8268 inter vivos trusts. Proceedings which may be maintained under
8269 this section are those concerning the administration and distribu-
-8270 tion of trusts, the declaration of rights and the determination of
8271 other matters involving trustees and beneficiaries of trusts. These
8272 include, but are not limited to, proceedings:
8273 (1) to appoint or remove a trustee;
8274 (2) to review trustees’ fees and to review and settle interim or
8275 final accounts; and
8276 (3) to ascertain beneficiaries, to determine any question arising
8277 in the administration or distribution of any trust including ques-
-8278 tions of construction of trust instruments, to instruct trustees, to
8279 authorize the sale of real or personal property, to order the consol-
-8280 idation or the termination and distribution of uneconomic trusts,
8281 to authorize compromise of controversies affecting trusts under
8282 the procedure described in Sections 3-1101 and 3-1102, and to
8283 determine the existence or nonexistence of any immunity, power,
8284 privilege, duty or right.
8285 (b) Neither accepting trusteeship of a testamentary or inter
8286 vivos trust nor a proceeding under this section results in contin-
-8287 uing supervisory proceedings. The management and distribution
8288 of a trust estate, submission of accounts and reports to beneficia-
-8289 ries, payment of trustee’s fees and other obligations of a trust,

8263 Part 2
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acceptance and change of trusteeship, and other aspects of the
administration of a trust shall proceed expeditiously consistent
with the terms of the trust, free of judicial intervention and
without order, approval or other action of any court, subject to the
jurisdiction of the Court as invoked by interested parties or as oth-
erwise exercised as provided by law.

8290
8291
8292
8293
8294
8295

Section 7-202. [Trust Proceedings; Venue.]8296
Venue for proceedings under Section 7-201 involving trusts in

this commonwealth is in the principal place of administration of
the trust, and otherwise by the rules of civil procedure.

8297
8298
8299

Section 7-203. [Trust Proceedings; Dismissal of Matters Relating
to Foreign Trusts.]

8300
8301

The Court will not, over the objection of a party, entertain pro-
ceedings under Section 7-201 involving a trust registered or
having its principal place of administration in another state, unless
(1) when all appropriate parties could not be bound by litigation in
the courts of the state where the trust is registered or has its prin-
cipal place of administration or (2) when the interests of justice
otherwise would seriously be impaired. The Court may condition
a stay or dismissal of a proceeding under this section on the con-
sent of any party to jurisdiction of the state in which the trust is
registered or has its principal place of business, or the Court may
grant a continuance or enter any other appropriate order.

8302
8303
8304
8305
8306
8307
8308
8309
8310
8311
8312

8313

8314 Section 7-205. [Proceedings for Review of Employment of
Agents and Review of Compensation of Trustee and Employees
of Trust.]

8315
8316
8317 On petition of an interested person, after notice to all interested

persons, the Court may review the propriety of employment of any
person by a trustee including any attorney, auditor, investment
advisor or other specialized agent or assistant, and the reasonable-
ness of the compensation of any person so employed, and the rea-
sonableness of the compensation determined by the trustee for the
trustee’s own services. Any person who has received excessive com-
pensation from a trust may be ordered to make appropriate refunds.

8318
8319
8320
8321
8322
8323
8324

Section 7-204. [Reserved.]
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I

8325 Section 7-206. [Trust Proceedings; Initiation by Notice; Neces-
-8326 sary Parties.]
8327 Proceedings under Section 7-201 are initiated by filing a peti-
-8328 tion in the Court and giving notice pursuant to Section 1-401 to
8329 interested parties. The Court may order notification of additional
8330 persons. A decree is valid as to all who are given notice of the
8331 proceeding though fewer than all interested parties are notified.

8332
8333 DUTIES AND LIABILITIES OF TRUSTEES

Section 7-301. [General Duties Not Limited.]8334
Except as specifically provided, the general duty of the trustee

to administer a trust expeditiously for the benefit of the beneficia-
ries is not altered by this Code.

8335
8336
8337

8338

8339 Section 7-303. [Duty to Inform and Account to Beneficiaries.]
The trustee shall keep the donor of a revocable trust and the bene-

ficiaries of an irrevocable trust reasonably informed of the trust and
its administration. In addition, unless the trust is revocable:

8340
8341
8342
8343 (a) Within 30 days after his acceptance of the trust or the trust

becomes irrevocable, whichever is later, the trustee shall inform in
writing the current beneficiaries and if possible, one or more per-
sons who under Section 1-403 may represent beneficiaries with
future interests, of the Court having jurisdiction over the trust and
of the trustee’s name and address. The information shall be deliv-
ered or sent by ordinary first class mail.

8344
8345
8346
8347
8348
8349

(b) Upon reasonable request, the trustee shall provide the benefi-
ciary with a copy of the trust and with relevant information about the
assets of the trust and the particulars relating to its administration.

8350
8351
8352
8353 (c) Upon reasonable request, a beneficiary is entitled to a state-

ment of the accounts of the trust annually and on termination of
the trust or change of the trustee.

8354
8355

Part 3

Section 7-302. [Reserved.]

8356 Section 7-304. [Duty to Provide Bond.]
A trustee need not provide bond to secure performance of the

trustee’s fiduciary duties unless required by the terms of the trust,
8357
8358
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found by the Court to be reasonable upon request by a beneficiary
or found by the Court to be necessary to protect the interests of
the beneficiaries who are not able to protect themselves and
whose interests otherwise are not adequately represented. On peti-
tion of the trustee or other interested person the Court may excuse
a requirement of bond, reduce the amount of the bond, release the
surety, or permit the substitution of another bond with the same or
different sureties. If bond is required, it shall be filed in the Court
having jurisdiction over the trust in amounts and with sureties and
liabilities as provided in Sections 3-604 and 3-606 relating to
bonds of personal representatives.

8359
8360
8361
8362
8363
8364
8365
8366
8367
8368
8369

Section 7-305. [Trustee’s Duties; Appropriate Place of Admin-
istration; Deviation.]

8370
8371

A trustee is under a continuing duty to administer the trust at a
place appropriate to the purposes of the trust and to its sound, effi-
cient management. If the principal place of administration becomes
inappropriate for any reason, the Court may enter any order fur-
thering efficient administration and the interests of beneficiaries,
including, if appropriate, removal of the trustee and appointment of a
trustee in another state or country. Trust provisions relating to the
place of administration and to changes in the place of administration
or of trustee control unless compliance would be contrary to efficient
administration or the purposes of the trust. Views of adult beneficia-
ries shall be given weight in determining the suitability of the trustee
and the place of administration.

8372
8373
8374
8375
8376
8377
8378
8379
8380
8381
8382
8383

8384 Section 7-306. [Personal Liability of Trustee to Third Parties.]
8385 (a) Unless otherwise provided in the contract, a trustee is not

personally liable on contracts properly entered into in the trustee’s
fiduciary capacity in the course of administration of the trust
estate unless the trustee fails to reveal his representative capacity
and identify the trust estate in the contract.

8386
8387
8388
8389
8390 (b) A trustee is not personally liable unless the trustee is per-

sonally at fault for either (i) obligations arising from ownership or
control of property of the trust estate, or (ii) torts committed in the
course of administration of the trust estate.

8391
8392
8393
8394 (c) Claims based on contracts entered into by a trustee in the

trustee’s fiduciary capacity, on obligations arising from ownership8395
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or control of the trust estate, or on torts committed in the course of
trust administration may be asserted against the trust estate by
proceeding against the trustee in a fiduciary capacity, whether or
not the trustee is personally liable therefor.

8396
8397
8398
8399

(d) The question of liability as between the trust estate and
the trustee individually may be determined in a proceeding
for accounting, surcharge or indemnification or other appropriate
proceeding.

8400
8401
8402
8403

Section 7-307. [Limitations on Proceedings Against Trustees
After Final Account.]

8404
8405

Unless previously barred by adjudication, consent or limitation,
any claim against a trustee for breach of trust is barred as to any
beneficiary who has received a final account or other statement
fully disclosing the matter and showing termination of the trust
relationship between the trustee and the beneficiary unless a pro-
ceeding to assert the claim is commenced within 6 months after
receipt of the final account or statement. In any event and
notwithstanding lack of full disclosure a trustee who has issued a
final account or statement received by the beneficiary and has
informed the beneficiary of the location and availability of records
for examination by the beneficiary is protected after 3 years. A
beneficiary is deemed to have received a final account or state-
ment if, being an adult, it is received by the beneficiary personally
or if, being a minor or disabled person, it is received by the bene-
ficiary’s representative as described in Section 1-403(1) and (2).

8406
8407
8408
8409
8410
8411
8412
8413
8414
8415
8416
8417
8418
8419
8420

8421 Section 7-308. [Resignation or Removal of Trustee; Appoint-
ment to Fill Vacancy.]8422

8423 (a) A trustee may resign the office or be removed as provided
by the terms of the will or other instrument creating the trust. Any
vacancy caused by such resignation, removal or otherwise may be
filled as so provided.

8424
8425
8426
8427 (b) A trustee may resign the office by filing a written statement

of resignation with a petition for permission to resign with the
Court having jurisdiction of the trust.

8428
8429
8430 (c) A trustee or any person interested in a trust may at any time

petition for removal of a trustee on the ground that removal would
be in the best interest of the beneficiaries of the trust or for cause.
Cause for removal exists if it is shown that the trustee has disre-

8431
8432
8433
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garded an order of the Court, has become incapacitated or other-
wise incapable of discharging the duties of the office, or has mis-
managed the property or failed to perform any duty pertaining to
the office.

8434
8435
8436
8437

(d) A trustee or any person interested in a trust may at any time
petition for the appointment of a trustee to fill a vacancy which is
not filled as provided by the terms of the will or other instrument
creating the trust.

8438
8439
8440
8441

(e) Upon filing of the petition, the Court shall fix a time and
place for hearing. Notice shall be given by the petitioner to the
trustees, the beneficiaries and to other persons as the Court may
order. After notice and hearing, the Court may terminate the
appointment of a trustee by ordering removal or by accepting the
resignation and, if the petition contains a prayer therefor, may
appoint a successor trustee to fill the vacancy caused by such res-
ignation, removal or otherwise.

8442
8443
8444
8445
8446
8447
8448
8449

Section 7-309. [Petition for Transfer of Trust Property Whose
Disposition Depends Upon the Death of an Absentee.]

8450
8451

(a) If a trustee holds trust property the disposition of which
depends upon the death of an absentee whose death has not been
determined under paragraph (1), (2) or (3) of Section 1-107, on or
after the day five years after the date of the absentee’s disappear-
ance the trustee, or any person who would be interested in the
trust property were the absentee dead, may petition the court
having jurisdiction of the trust for an order that the trust property
be disposed of to the persons to whom and in the shares or propor-
tions in which it would be distributed under the provisions of the
trust if the absentee had died on that day.

8452
8453
8454
8455
8456
8457
8458
8459
8460
8461
8462 (b) The court may direct the petitioner to report the results of,

or make and report back concerning, a reasonably diligent search
for the absentee in any manner that may seem advisable, including
any or all of the following methods:

8463
8464
8465
8466 (1) by inserting in one or more suitable periodicals a notice

requesting information from any person having knowledge of the
whereabouts of the absentee;

8467
8468
8469 (2) by notifying law enforceable officials, public welfare agen-

cies and registers of deaths in appropriate locations of the disap-
pearance of the absentee;

8470
8471
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(3) by engaging the services of an investigator.8472
The costs of any search so directed shall be paid from the trust

property.
8473
8474

(c) After any such report directed by the court under para-
graph (b) above has been completed to the satisfaction of the
court, notice of the hearing on the petition shall be given as pro-
vided in Section 1-401.

8475
8476
8477
8478

(d) If after the hearing the court finds that the facts warrant a
presumption of death under paragraph (4) of Section 1-107, it
shall enter an appropriate order of disposition of the trust property
and any undistributed net income.

8479
8480
8481
8482

Section 7-310. [Receipts of Trustees.]8483
The receipt of a trustee, or of any one or more of several

trustees, for any money, securities or other personal property or
effects payable, transferable or deliverable to him or them under
any trust or power shall be a sufficient discharge therefor to the
person paying, transferring or delivering it, and no such person
shall be bound to see to the application thereof.

8484
8485
8486
8487
8488
8489

Section 7-311. [Duties of Purchasers.]8490
A company or corporation, public or private, or quasi corpora-

tion, or unincorporated association, or the managers of any trust,
or any transfer agent, registrar or other agent of such company,
corporation, quasi corporation, unincorporated association or
managers, shall not be bound to see to the execution of any trust,
express, implied or constructive, to which any of its shares, bonds
or securities are subject, or to ascertain or inquire whether the
trust authorizes a transfer thereof by the holder, but this section
shall not be a protection against liability for participating with
actual knowledge in a breach of trust, and the fact that the trust is
of record shall not constitute such actual knowledge.

8491
8492
8493
8494
8495
8496
8497
8498
8499
8500
8501

8502
8503 POWERS OF FIDUCIARY

8504 Section 7-401. [Powers of Fiduciary.]
8505 Except as restricted or otherwise provided by the will, deed or
8506 other instrument creating a trust or by an order in a formal pro-
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ceeding, a trustee acting reasonably for the benefit of the inter-
ested persons may, without Court authorization or confirmation,
properly:

8507
8508
8509

(1) hold and retain property of the trust including land in
another state, until judging that disposition of the property should
be made, and the property may be retained even though it includes
property in which the trustee is personally interested;

8510
8511
8512
8513

(2) receive additions to the trust from fiduciaries or other
sources;

8514
8515

(3) continue or participate in the operation of any business or
other enterprise;

8516
8517

(4) acquire an undivided interest in property in which the
trustee, in any fiduciary capacity, holds an undivided interest;

8518
8519

(5) invest and reinvest principal and income in any property the
trustee determines, and without limiting the generality of the fore-
going, invest in (i) shares of an investment company or in shares
or undivided portions of any common trust fund established by the
trustee and (ii) policies of life or endowment insurance or annuity
contracts on the life of any beneficiary of the trust or of any
person in whose life such beneficiary has an insurable interest;

8520
8521
8522
8523
8524
8525
8526
8527 (6) deposit trust funds in a state or federally insured financial

institution, including one operated by the trustee;8528
8529 (7) acquire or dispose of property, including land in another

state, for cash or on credit, at public or private sale, and manage,
develop, improve, exchange, partition, change the character of,
abandon or demolish property;

8530
8531
8532
8533 (8) make ordinary or extraordinary repairs or alterations in

buildings or other structures; demolish any improvements; and
raze existing or erect new party walls or buildings;

8534
8535
8536 (9) subdivide, develop, or dedicate land to public use; adjust

boundaries; adjust differences in valuation on exchange or parti-
tion by giving or receiving considerations; and dedicate easements
to public use without consideration;

8537
8538
8539
8540 (10) enter for any purpose into a lease as lessor or lessee, with

or without option to purchase or renew, for a term within or
extending beyond the term of the trust;

8541
8542
8543 (11) enter into a lease or arrangement for exploration and

removal of minerals or other natural resources or enter into a
pooling or unitization agreement;

8544
8545
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(12) grant an option involving disposition of an estate asset and
take an option for the acquisition of any asset;

8546
8547

(13) vote a security, in person or by general or limited proxy;8548
(14) pay calls, assessments, and any other sums chargeable or

accruing against or on account of securities;
8549
8550

(15) sell or exercise stock subscription or conversion rights;8551
(16) consent, directly or through a committee or other agent, to

the reorganization, consolidation, merger, dissolution, or liquida-
tion of a corporation or other business enterprise;

8552
8553
8554

(17) hold uncertificated securities as more fully provided in
section 148 of chapter two hundred and three;

8555
8556

(18) insure the property of the trust against damage or loss and
the trustee against liability with respect to third persons;

8557
8558

(19) borrow money with or without security to be repaid from
the trust property or otherwise and in connection therewith mort-
gage or otherwise encumber any property on any conditions the
trustee determines even if the term of the loan may extend beyond
the term of the trust;

8559
8560
8561
8562
8563

(20) pay or contest any claim; settle a claim by or against the
trust or its property by compromise, arbitration, or otherwise; and
release, in whole or in part, any claim belonging to the trust to the
extent the claim is uncollectible;

8564
8565
8566
8567

(21) pay taxes, assessments, compensation of the trustee, and
other expenses incurred in the collection, care, administration, and
protection of the estate;

8568
8569
8570

(22) allocate items of income or expense to either income or
principal, as permitted or provided by law, including creation of
reserves out of income for depreciation, obsolescence, or amorti-
zation, or for depletion in mineral or timber properties;

8571
8572
8573
8574
8575 (23) allot in or towards satisfaction of any payment, distribu-

tion, or division, in any manner the trustee determines, any prop-
erty at its then current fair market value;

8576
8577
8578 (24) hold trusts and shares undivided or at any time hold them

or any of them set apart one from another;8579
(25) pay any sum distributable to a beneficiary by paying the

sum to the beneficiary or by paying the sum for the use of the ben-
eficiary to the guardian, conservator or custodian of the benefi-
ciary or, if none, to a relative or other person having custody of
the beneficiary;

8580
8581
8582
8583
8584
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8585 (26) employ persons, including attorneys, auditors, investment
8586 advisors, or agents, even though they are associated with the
8587 trustee, to advise or assist in the performance of administrative
8588 duties; act upon their recommendation without independent inves-
-8589 tigation, and instead of acting personally, employ agents to per-
-8590 form any act of administration, whether or not discretionary;
8591 (27) prosecute or defend actions, claims, or proceedings in any
8592 jurisdiction for the protection of trust property and of the trustee
8593 in the performance of fiduciary duties; and
8594 (28) execute and deliver all instruments that will accomplish or
8595 facilitate the exercise of the powers vested in the trustee.

8596
8597

8598 Section 7-501. [Transfer of Property; Statutory Custodianship
8599 Trustee; Revocability.]
8600 An adult person may, during his or her lifetime, transfer any
8601 property owned by him or her, in any manner otherwise consistent
8602 with law, to one or more named persons designated, in substance,
8603 as a “statutory custodianship trustee”. Such transfer shall be suffi-
-8604 cient to create a trust upon the terms set forth in this Part 5 as it is
8605 in effect at the date of the transfer without any further trust instru-
-8606 ment or designation of terms and without appointment or qualifi-
-8607 cation by any court, and shall be complete upon acceptance of the
8608 trust by the trustee or trustees manifested in any form. The trustee
8609 or trustees shall serve without giving bond or surety unless the
8610 transferor by written instrument, or the Court upon the application
8611 of any person interested in the estate of the transferor and upon
8612 good cause shown, shall provide for a bond. All transfers in trust
8613 under this Part 5 shall be revocable by the transferor at any time
8614 the transferor has legal capacity by a writing signed by the trans-
-8615 feror and delivered to the person, or if more than one to any
8616 person serving as trustee.

8617 Section 7-502. [Application of Income and Principal; Account-
-8618 ing by Trustee.]
8619 During the life of the transferor the trustee or trustees shall
8620 apply the income and principal, by payment to the transferor or by

Part 5
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direct expenditure, as may be necessary for the comfortable and
suitable maintenance and support of the transferor and the trans-
feror’s family in accordance with the principles applicable to a
conservator. Upon the death of the transferor the remaining prop-
erty shall be delivered and paid over to the estate of the transferor.
With respect to the property in the trust, except as modified in the
instrument of transfer, the trustee or trustees shall have the fidu-
ciary powers provided in Section 7-401, and such additional rights
and powers as the transferor may provide by written instrument.
The trustee or trustees shall account at least annually to the trans-
feror or to the transferor’s guardian or conservator, if any, and
after the death of the transferor to the transferor’s personal repre-
sentative. In the event of the incompetency of the transferor the
trustee or trustees may apply to the Court in the same manner as a
guardian or conservator for authority to deal with property held in
trust in any manner in which the court might authorize a guardian
or conservator to deal with property of the transferor.

8621
8622
8623
8624
8625
8626
8627
8628
8629
8630
8631
8632
8633
8634
8635
8636
8637

8638 Section 7-503. [Resignation or Removal of Trustee; Appoint-
ment to Fill Vacancy]8639

8640 A trustee may resign by an instrument in writing delivered to
the transferor or to the transferor’s guardian or conservator, if any.
A trustee may be removed by the transferor by an instrument in
writing delivered to such trustee. If there is more one person
serving as trustee, a vacancy need not be filled, and until a suc-
cessor is appointed the remaining trustee or trustees may act
alone. In the event of a vacancy a successor may be appointed by
the transferor, if legally competent, or as the transferor shall have
provided by a written instrument, and otherwise by the transfer-
or’s guardian or conservator, if any, and if none, by the transfer-
or’s heirs presumptive, and such appointment shall become
effective upon acceptance.

8641
8642
8643
8644
8645
8646
8647
8648
8649
8650
8651

SECTION 15. Sections one to fourteen, inclusive, of chapter
one hundred and ninety-one of the General Laws are hereby
repealed.

2
3

SECTION 16. Sections eighteen to thirty, inclusive, of said
chapter one hundred and ninety-one are hereby repealed.

1
2
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1 SECTION 17, Chapter one hundred and ninety-one A of the
2 General Laws is hereby repealed.

1 SECTION 18. Chapter one hundred and ninety-two of the
2 General Laws is hereby repealed.

1 SECTION 19. Chapter one hundred and ninety-three of the
2 General Laws is hereby repealed.

1 SECTION 20. Chapter one hundred and ninety-five of the
2 General Laws is hereby repealed.

1 SECTION 21. Chapter one hundred and ninety-six of the
2 General Laws is hereby repealed.

1 SECTION 22. Chapter one hundred and ninety-seven of the
2 General Laws is hereby repealed.

1 SECTION 23. Sections one to seven, inclusive, of chapter one
2 ninety-eight of the General Laws are hereby repealed.

1 SECTION 24. Sections eight to ten, inclusive, of said chapter
2 one hundred and ninety-eight of the General Laws are hereby
3 repealed.

1 SECTION 25. Sections eleven to thirty-three, inclusive, of said
2 chapter one hundred and ninety-eight of the General Laws are
3 hereby repealed.

1 SECTION 26. Chapter one hundred and ninety-nine A of the
2 General Laws is hereby repealed.

1 SECTION 27. Chapter two hundred and one of the General
2 Laws is hereby repealed.

1 SECTION 28. Chapter two hundred and one Eof the General
2 Laws is hereby repealed.

1 SECTION 29. Chapter two hundred and one Cof the General
2 Laws is hereby repealed.
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1 SECTION 30. Sections three B to thirty-nine, inclusive, of
2 chapter two hundred and three of the General Laws are hereby
3 repealed.

1 SECTION 31. Sections three and three A, inclusive, of chapter
2 two hundred and four of the General Laws are hereby repealed.

1 SECTION 32. Sections thirteen to eighteen, inclusive, of
2 chapter two hundred and four of the General Laws are hereby
3 repealed.

1 SECTION 33. Chapter two hundred and five of the General
2 Laws is hereby amended by striking out section 1, as so appearing,
3 and inserting in place thereof the following section;—
4 Section 1. A receiver of an absentee, conservator, temporary
5 guardian and, unless otherwise expressly provided, a guardian
6 before entering upon the duties of his trust, shall give bond with
7 sufficient sureties, in such sum as the probate court may order
8 payable to the judge of said court and his successors, and with
9 condition substantially as follows:

10 1. In the case of a receiver of an absentee under chapter two
11 hundred:
12 With condition substantially as provided for the bond of an
13 executor or administrator, and with the further condition to obey
14 all orders and decrees made by the probate court.

1 SECTION 34. Sections two to four A, inclusive, of said chapter
2 two hundred and five of the General Laws are hereby repealed.

1 SECTION 35. Chapter two hundred and five of the General
2 Laws is hereby amended by striking out section 6A, as so appear-
-3 ing, and inserting in place thereof the following section;—
4 Section 6A. No surety shall be required upon bonds filed by
5 national banks, located in this commonwealth and duly permitted
6 to act in a fiduciary capacity, as receiver, assignee, guardian, con-
7 servator except that the court appointing such a bank as such a
8 fiduciary, other than as trustee, may upon application of an inter-
-9 ested person require the bank so appointed to give such security,

10 in addition to the lien or security provided by the laws of the
11 United States, as the court may consider proper, and upon failure of
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12 such bank to give the security required may revoke such appoint-
-13 ment and remove such bank.

1 SECTION 36. Section seven of chapter two hundred ten of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended, by deleting in lines 6 and 7, the words “chapters one
4 hundred ninety and one hundred and ninety-six”, and inserting in
5 place thereof the following:— chapter one hundred and ninety B.

1 SECTION 37. Except as provided elsewhere in this act, on the
2 effective date of this act:
3 1. this act shall apply to pre-existing governing instruments,
4 except that it shall not apply to governing instruments which
5 became irrevocable prior to the effective date of this act;
6 2. this act shall apply to any proceedings in court then pending
7 or thereafter commenced regardless of the time of the death of
8 decedent except to the extent that in the opinion of the court the
9 former procedure should be made applicable in a particular case in
10 the interest of justice or because of infeasibility of application of
11 the procedure of this act;
12 3. every personal representative including a person adminis-
-13 tering an estate of a minor or incompetent holding an appointment
14 on that date, continues to hold the appointment but has only the
15 powers conferred by this act and is subject to the duties imposed
16 with respect to any act occurring or done thereafter;
17 4. an act done before the effective date in any proceeding and
18 any accrued right is not impaired by this act. If a right is acquired,
19 extinguished or barred upon the expiration of a prescribed period
20 of time which has commenced to run by the provisions of any
21 statute before the effective date, the provisions shall remain in
22 force with respect to that right;
23 5. any rule of construction or presumption provided in this act
24 applies to governing instruments executed before the effective
25 date unless there is a clear indication of a contrary intent, except
26 that it shall not apply to governing instruments which became
27 irrevocable prior to the effective date of this act.

1 SECTION 38. This act shall take effect on July first, two thou
2 sand and four.
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