
HOUSE No. 1725
By Mr. Golden of Boston, petition of Brian Paul Golden, J. James

Marzilli, Jr., and another for legislation to regulate union organizing
and to ensure health care assistance for eligible employees. Com-
merce and Labor.

In the Year Two Thousand and One

An Act relative to healthcare finance and policy.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 7 of Chapter 118 G of the General Laws is hereby
2 amended by striking paragraph 5 and inserting in place thereof the
3 following:
4 1. Purpose.
5 The Legislature finds and declares the following;
6 It is the policy of the Commonwealth not to interfere with an
7 employee’s choice about whether to join or to be represented by a
8 labor union. For this reason, the Commonwealth should not subsi-
-9 dize efforts by an employer to assist, promote or deter or dis-

10 courage union organizing. It is also a policy of the
11 Commonwealth to take reasonable steps, as a large purchaser of
12 healthcare, to ensure that healthcare funds deliver top quality care
13 to those eligible for assistance. It is therefore the intent of the
14 Legislature in enacting this act to prohibit a healthcare employer
15 from using Commonwealth funds to assist, promote, deter or dis-
-16 courage union organizing.
17 The legislature also finds that, as the single largest purchaser of
18 nursing home services and a significant purchaser of healthcare in
19 other facilities, the commonwealth has a significant proprietary
20 interest in the delivery of care at these facilities. Because short
21 staffing results in poor care for beneficiaries of Medical assistance
22 programs and because activities regarding unionization often take
23 place while are employees are being paid to provide services, the

Wbe Commontoealtt) of iflassacfjusetts



[JanuaryHOUSE —No. 1725

24 Legislature also intends this legislation to prohibit activities
25 relating to unionization in nursing homes and to discourage such
26 activities in other facilities, such as hospitals, while employees
27 who provide services to beneficiaries of Medical assistance pro-
-28 grams are being paid.
29 2. Commonwealth Funds for union activities prohibited.
30 a.) No healthcare provider shall use funds received from any
31 governmental unit or from any managed healthcare plan providing
32 services pursuant to a contract with a governmental unit for activi-
-33 ties to assist, promote, deter or discourage union organizing.
34 3. Application.
35 In order to apply the prohibition set forth above and, in order to
36 ensure maximum staff availability to care for Medical assistance
37 program beneficiaries and to discourage campaigning on paid time
38 among employees who provide services to Medical assistance pro-
-39 gram beneficiaries. Section 2(a) shall be interpreted to include the
40 following limitation and presumption regarding activities on paid
41 time:
42 a.) No nursing home, or other provider in which the Division
43 determines there is sufficient proprietary interest, shall engage in
44 any activities to assist, promote, deter or discourage an employee
45 who provides services, directly or indirectly, to Medical assistance
46 program beneficiaries regarding union organizing, during a time
47 when the employee is paid by the employer.
48 b.) If a provider not covered by the limitation set forth in
49 Section 3(a) above engages in any activities to assist, promote,
50 deter or discourage an employee who provides services, directly
51 or indirectly, to Medical assistance program beneficiaries
52 regarding union organizing, during a time when the employee is
53 paid by the employer, there is an irrebuttable presumption that
54 funds from a governmental unit(s) paid for that proportion of the
55 cost of the campaign which equals the proportion of the hospital’s
56 revenues from Medical assistance programs in the fiscal year of
57 the campaign.
58 4. Enforcement.
59 a.) Any person may file a complaint with the division if he or
60 she believes that a provider is expending funds in violation of this
61 provision. Upon the filing of such a complaint, the division shall,
62 within one week, notify the provider that it must provide records
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sufficient to show that no commonwealth funds were used in vio-
lation of the statute within 10 days. If a provider engages in meet-
ings with employees during work time to assist, promote or deter
union organizing, such records shall, at a minimum, include
records of each such meeting, including the date, time and identity
of participants.
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b.) A civil action for a violation of this chapter may be brought
by the Attorney General, or by any Ten Taxpayer Group, for
injunctive relief, damages, civil penalties and other appropriate
equitable relief. All damages and civil penalties collected pursuant
to this chapter shall be paid to the Commonwealth Treasury.
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c.) Before filing an action under this section, a Ten Taxpayer
Group shall give written notice to the Attorney General of the
alleged violation and the intent to bring suit. Such notice may not
be given until 20 days after a complaint is filed with the division
and the notice must include copy of the complaint filed with the
division and its disposition, if any. If the Attorney General com-
mences a civil action for the same alleged violation within 60
days of receiving the notice, a separate action by the Ten Taxpayer
Group shall be barred.
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d.) A Ten Taxpayer Group may intervene as a plaintiff in any
action brought under this section.
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85 e.) A prevailing plaintiff in any action under this section is enti-

tled to recover reasonable attorney's fees and costs. A prevailing
Ten Taxpayer Group intervener who makes a substantial contribu-
tion to an action under this section is entitled to recover reason-
able attorney's fees and costs.
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5. Penalties.90
a.) A provider is liable to the appropriate governmental unit(s)

for the amount of any funds expended in violation of
subdivision 1(a) plus a civil penalty equal to twice the amount of
those funds. If a provider expended funds in violation of the
statute by virtue of the presumption set forth in 2(b), it shall be
liable to the appropriate governmental unit(s) for that proportion
of the cost of the campaign which represents the proportion of the
hospital’s revenues from Medical assistance program(s) in the
fiscal year of the campaign and the civil penalty shall not apply.
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b.) Any individual who knowingly authorizes the use of com-
monwealth funds in violation of subdivision 1(a) shall be liable to
the commonwealth for the amount of those funds. Any individual
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103 who knowingly violates the prohibition set forth in subdivision
2 (a) shall be personally liable to the commonwealth in the
amount of SI,(XH) per violation.
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6. Included activity.106
107 (a.) For purposes of this chapter, any expense, including legal

and consulting fees and salaries of supervisors and employees,
incurred for research for, or preparation, planning or coordination
of, or carrying out, an activity to assist, promote, or deter union
organizing shall be treated as paid or incurred for that activity.
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7. Excluded activity.112
(a.) This chapter does not apply to an activity performed, or to

an expense incurred, in connection with any of the following:
1) addressing a grievance or negotiating or administering a collec-
tive bargaining agreement;
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2) allowing a labor organization or its representatives access to
the employer's facilities or property;
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3) performing an activity required by federal or commonwealth
law or by a collective bargaining agreement, or
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121 4) negotiating, entering into, or carrying out a voluntary recog-

nition agreement with a labor organization.122
8. Effective date.123
(a.) This chapter does not apply to an expenditure made prior to

January 1, 2002, or to a grant or contract awarded prior to
January 1, 2002, unless the grant or contract is modified, extended
or renewed after January 1, 2002. Nothing in this chapter requires
employers to maintain records in any particular form.
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9. Severability.129
(a.) The provisions of this chapter are severable. If any section

or portion of this chapter, or any application thereof, is held
invalid, in whole or in part, that invalidity shall not effect any
other section, portion, or application that can be given effect.
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