
HOUSE No. 2219
By Mr. Petersen of Marblehead, petition of Douglas W. Petersen

and other members of the General Court relative to the inspection,
registration, construction and reconstruction of dams. Natural
Resources and Agriculture.

Commontuealtf) of iflassacfjusctts

in the Year Two Thousand and One

An Act relative to the inspection, registration, construction

AND RECONSTRUCTION OF DAMS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 253 of the General Laws is hereby amended by striking
2 sections forty-four through forty-eight, inclusive, and inserting in
3 place thereof, the following sections;—
4 Section 44. Definitions Applicable to Sections 44 to 50A.
5 Unless the context otherwise requires, when used in sections
6 forty-four to fifty A, inclusive, the following words shall have the
7 following meanings:
8 “Appurtenant works”, structures, either in dams or separate there-
-9 from, including, but not limited to, spillways; reservoirs and their

10 rims; low-level outlet works; water conduits, such as tunnels,
11 pipelines, or penstocks, either through the dams or their abutments.
12 “Commissioner”, the commissioner of the department of envi-
-13 ronmental management, or his authorized designee.
14 “Dam”, any artificial barrier, including appurtenant works,
15 which impounds or diverts water, and which (1) is twenty-five
16 feet or more in height from the natural bed of the stream or water-
-17 course measured at the downstream toe of the barrier, if it is not
18 across a stream channel or watercourse, to the maximum water
19 storage or (2) has an impounding capacity at maximum water
20 storage elevation of fifty-acre feet or more. Any other artificial
21 barrier, including appurtenant works, the breaching of which
22 could endanger property or safety, may be designated by the com-
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23 missioner as a dam, and shall be subject to the provisions of sec-
-24 tions forty-four to fifty A, inclusive. The commissioner shall
25 make such determination by taking into consideration factors such
26 as height, type of structure, condition of structure, volume of the
27 impoundment, extent of development downstream, and other fac-
-28 tors deemed appropriate by the commissioner.
29 “Department”, the department of environmental management,
30 as established by chapter twenty-one, sections one through four.
31 “Unsafe dam”, a dam whose condition, as determined by the
32 Commissioner, is such that deficiencies exist of such a nature that
33 a high risk of failure exists.
34 “Water storage evaluation”, the maximum elevation without
35 encroaching on the approved freeboard at maximum design flood.
36 Section 45. Registration.
37 The owner of any dam shall cause to be filed with the commis-
-38 sioner on or before October 1, 1999 on such form or forms pre-
-39 scribed by him, a Dam Registration Form containing the name of
40 the owner, location and dimensions of such dam and such other
41 information as the commissioner may require by regulation.
42 The term “owner”, as used in this section and in sections forty-
-43 six through fifty, inclusive, shall mean the person or persons,
44 including any individual, firm, partnership, association, syndicate,
45 company, trust corporation, municipality, agency, political or
46 administrative subdivision of the state or any other legal entity of
47 any kind holding legal title to the dam, but shall not mean the
48 United States, its agencies or any person who operates a dam
49 owned by the United States.
50 The fee for registration shall be established by regulation.
51 A registration form shall not be deemed received by the com-
-52 missioner until all information specifically required by statute or
53 regulation is submitted with the appropriate fee. Failure to file a
54 Dam Registration Form by the time prescribed, shall subject the
55 owner to fines prescribed by regulation, and the commissioner
56 may enter the property of the owner to obtain the requisite infor-
-57 mation.
58 The registered owner of any dam shall notify the commissioner,
59 by registered or certified mail, return receipt requested, of the
60 transfer of legal title of such dam and any other changes required
61 by regulation, not later than 10 days after the date of such transfer.
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62 Upon receipt and approval of the Dam Registration Form, a
63 certificate of registration will be issued to each dam owner.
64 Section 45A. Construction or Alteration.
65 No person shall construct or materially alter a dam prior to the
66 submission of a permit from the commissioner to the appropriate
67 Registry of Deeds. The application for a permit shall be made on
68 such form or forms prescribed by the commissioner. Said applica-
69 tion shall include such fees as established by regulation and shall
70 be accompanied by plans, specifications and related documents
71 certified by a registered professional civil engineer and approved
72 by the commissioner. Construction of the dam shall be performed
73 under the supervision of a registered professional civil engineer
74 retained by the applicant.
75 The commissioner may require said engineer to submit periodic
76 construction reports and as-built drawings, so-called, upon com-
77 pletion. If after investigation of such periodic construction reports.
78 the commissioner determined that construction does not conform
79 to such plans and specifications, the said commissioner may order
80 the discontinuance of the project until such time as he is satisfied
81 that the work shall be performed in accordance with such plans.
82 The engineer shall certify, upon completion of the work, that the
83 dam has been constructed in accordance with the permit. The
84 application fee for a permit shall be established by regulation.
85 Section 46. Inspection, Examination and Tests.
86 The owner of any dam shall cause to be filed with the commis-
87 sioner, on or before January 1, 2002, and periodically thereafter.
88 as required by regulation in accordance with the hazard potential
89 classification of said dam, noted in the certificate of the registra-
90 tion, on a form or forms prescribed by the commissioner, a Dam
91 Inspection Form, containing information relative to the present
92 condition, safety and adequacy of the dam and such other infor-
93 mation as the commissioner may require by regulation, signed by
94 a registered professional civil engineer.
95 Failure to file a Dam Inspection Form by the time prescribed.
96 according to the classification of said dam, shall subject the owner
97 to fines prescribed by regulation and the commissioner may enter
98 the property of the owner to perform his own inspection.
99 The cost of such inspection shall be assessed against the owner

100 plus interest from the date of assessment.
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If the commissioner determines the dam to be unsafe after
receiving the Dam Inspection Form, after the commissioner’s
inspection or at any time, the commissioner may within a period
of time fixed by the commissioner, order the owner of the dam to:
(a) take immediate corrective action, including the alteration,
repair or removal of the dam or drawing down of the impounded
water, to abate a threat to safety and property; or (b) cause a thor-
ough evaluation of the dam to be conducted by a registered pro-
fessional civil engineer, including such tests as the commissioner
may require, to recommend the course of action necessary to bring
the dam into a safe condition and a time schedule by which the
work shall be accomplished.

101
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113 Notice of such order shall be recorded by the commissioner in

the Registry of Deeds where the dam lies.114
In the event that an evaluation is ordered by the commissioner,

the owner shall meet with the representatives of the commissioner
to establish the course of action and schedule for completion.
Notice of such work and schedule for completion shall be pro-
vided to the owner and recorded by the commissioner in the Reg-
istry of Deeds where the dam lies. The commissioner may inspect
the work to the extent necessary to establish compliance with the
order. When the work has been completed the owner shall file
plans and descriptions of the work with the commissioner as actu-
ally constructed, together with any other pertinent data.
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The commissioner may make examinations and tests as he
determines necessary. The costs of such examinations and tests
may be assessed against the owner plus interest from the date of
the assessment.
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Proof of prior satisfactory inspection of a dam within the appro-
priate time period for that dam, as defined by the inspection
schedule established under regulations promulgated by the com-
missioner. may be deemed sufficient for the purpose of filing the
Dam Inspection Form required by this section. In no case shall
this provision allow a dam to exceed the maximum time period
between inspections as established by regulation.
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136 Section 46A. Recording.

When a dam has been deemed safe, removed, or constructed
pursuant to an order of the commissioner, or a dam has been eval-
uated, constructed or repaired or altered to the satisfaction of the
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commissioner under a properly issued permit, the commissioner
shall issue a certificate of compliance to the owner approving the
dam but subject to the terms and conditions, if any, as the com-
missioner deems necessary for the protection of life and property.
Such certificate shall be filed by the owner in the Registry of
Deeds where the dam lies. A fee for a certificate of compliance
shall be established by regulations adopted under the provisions of
section forty-seven of this act

140
141
142
143
144
145
146
147

Section 47. Unsafe or Inadequate Dams; Action by Commis-
sioner, Enforcement, Penalties. Regulations.

148
149

If the owner fails to take corrective action, as ordered under the
provisions of section 46(a), or fails to file an evaluation report,
within the time specified in the order, as required in section forty-
six (b) or if the owner of the dam cannot be determined, the com-
missioner may take such action as he deems necessary to repair or
mitigate the unsafe condition and put the dam in an acceptable
structural and operational condition in accordance with the
existing rules and regulations of the department, as promulgated
and amended pursuant to the provisions of section 47.

150
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159 Any emergency action taken by the owner of a dam pursuant to

the commissioner’s order or any emergency action taken by the
commissioner, may be taken without any prior filing with the con-
servation commission under section forty of chapter one hundred
and thirty-one. If water has been drawn off or the structure has been
altered pursuant to an order by the commissioner, the impoundment
shall not be refiled without approval of the commissioner.

160
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166 Personnel of the department who are authorized by the commis-

sioner, may enter private property to take action to enforce the
provisions of sections forty-four to forty-seven, inclusive. The
commissioner may enter into contracts to take actions, draw off
water or make temporary repairs without complying with competi-
tive bidding requirements, if such action is necessary to abate a
threat to safety or property.

167
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173 Any person performing substantial repairs without complying

with the provisions of sections forty-four to fifty, inclusive, of this
chapter, or failing to build, comply with the provisions of this
chapter or of any order, regulation or requirement of the depart-
ment, shall be fined an amount not to exceed $5OO for each
offense, to be fixed by the court. Each violation shall be a separate
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and distinct offense and, in case of a continuing violation, each
day’s continuance thereof shall be deemed to be a separate and
distinct offense. The Attorney General, upon notice by the com-
missioner, shall institute an action to recover such fine and to
enjoin the construction and use of such structure.

179
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The commissioner shall adopt such rules and regulations sub-
ject to the provisions of chapter thirty A for the enforcement of
the provisions of sections forty-four through fifty A, inclusive.

184
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Section 48. Costs, Lien.187
The commissioner shall make such orders as he may deem just

as to the payment by the owner. Commonwealth or other party of
the costs and expenses incurred by them under the preceding four
sections, with interest, from the time they were paid by the Com-
monwealth. Notice shall be given to the state treasurer and the
owner or other party for the amount due the Commonwealth.

188
189
190
191
192
193

Any action taken by the commissioner pursuant to section
forty-seven, shall create a lien upon the structures, buildings and
lot of land of the owner on which the dam is situated, as it appears
on record on the date when notice of said lien is recorded in the
Registry of Deeds for the county or district where such land lies,
to secure payment for all costs incurred by the commissioner in
correcting the unsafe condition.
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201 Section 49. Dam Safety Trust
202 There is hereby established and set up on the books of the

Commonwealth an expendable trust to be known as the Dam
Safety Trust. There shall be credited to said trust all receipts or
revenues generated through agreements executed between the
department and public or private entities for dam safety purposes,
and all amounts generated under this act as fees, in sections forty-
five, forty-five A, and forty-six A, as fines prescribed in sections
forty-five and forty-six, as fines recovered pursuant to section forty-
seven, as costs, plus interest assessed pursuant to section forty-six,
and as payments of costs, expenses, and interest ordered pursuant
to section forty-eight. The amounts credited to said trust shall be
available for expenditure, without further appropriation, by the
department up to an amount of $500,000 each fiscal year for the
costs associated with the operations of the office of dam safety
within said department of the Commonwealth; provided that the
general court hereby declares that such expenditures shall be
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218 solely for the purposes stated herein and no funds shall be trans-
-219 ferred from said trust to any other fund and the comptroller shall not
220 assess said trust for any fringe and overhead costs. If the amount
221 credited to said trust exceeds $500,000, this excess amount shall be
222 deposited into the general fund of the Commonwealth.
223 Section 50. The department shall prepare an annual report on
224 the overall effectiveness of the dam inspection and regulation pro-
-225 gram, including, but not limited to, the number of inspections con-
-226 ducted per year, a listing of deficient dams in the Commonwealth
227 and steps taken to remediate deficiencies. The report shall be sub-
-228 mitted to the committee on natural resources and agriculture and
229 the house and senate committees on ways and means.
230 Section 51. This act shall take effect on July 1, 2001
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