
HOUSE No. 2721
By Mr. Hodgkins ofLee, petition of Christopher J. Hodgkins. Mary

Jane Simmons, Patricia D. Jehlen and Robert M, Koczera for legisla-
tion to reduce the rates for motor vehicle insurance. Insurance.

In the Year Two Thousand and One

An Act relative to auto insurance rate reduction and reform.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 5 of Chapter 175 E is hereby amended by
2 adding to the end thereof the following paragraph:—
3 On and after January first, two thousand, every insurer shall, in
4 the first policy year for which the commissioner determines that
5 he shall not fix and establish rates for any territory or for any
6 kind, subdivision or class of insurance subject to this chapter.
7 reduce its charges in such territories or for such kinds, subdivi-
-8 sions or classes of insurance to levels which are at least fifteen
9 percent less than the charges for the same coverage which are in

10 effect for the previous policy year. For such first policy year, said
11 reduction in and premiums pursuant to this paragraph may only be
12 waived, in whole or in part, if the commissioner finds, after a
13 hearing and by clear and convincing evidence, that an insurer will
14 be unable to obtain a fair rate of return. The commissioner shall
15 hold hearings to determine the methodology by which to assess
16 what rate of return is fair for a given insurer; such methodology
17 shall incorporate at least the following factors: investment
18 income; reasonable limits on executive salaries: reasonable exclu-
-19 sions of the amount of an insurer’s expenses which exceed the
20 industry average of such expenses from inclusion in an insurer’s
21 rate base: reasonable standards for surplus and reserves; exclusion
22 of lobbying expenses, political contributions, institutional adver-
-23 tising expenses incurred in the unsuccessful defense of discrimi-
-24 nation claims, and fines, penalties, and bad faith Judgments from
25 inclusion in an insurer’s rate base; a maximum reasonable rate of
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26 return, and any other factors the commissioner determines to be
27 relevant. Any separate affiliate of an insurer, established during or
28 after the policy year referred to in this paragraph, shall be subject
29 to the provisions of this paragraph and shall reduce its charges to
30 levels which are at least fifteen percent less than the insurer’s
3 1 charges which were in effect during the previous policy year.

1 SECTION 2. Chapter 175 E is hereby amended by striking out
2 Section 4 and inserting in place thereof the following section:—
3 Section 4. The following standards shall apply to the making
4 and use of rates pertaining to all insurance to which the provisions
5 of this chapter are applicable:
6 (a) Insurance rates subject to this chapter must be approved by
7 the Commissioner prior to their use. No rate shall be approved or
8 remain in effect which is excessive, inadequate, unfairly discrimi-
-9 natory or otherwise in violation of this chapter. In considering

10 whether a rate is excessive, inadequate or unfairly discriminatory,
11 no consideration shall be given to the degree of competition and
12 the commissioner shall consider whether the rate mathematically
13 reflects the insurance company’s investment income.
14 No rate shall be held to be inadequate unless (I) such rate is
15 unreasonably low for the insurance provided and the continued
16 use of such rate endangers the solvency of the insurer using the
17 same, or unless (2) such rate is unreasonably low for the insurance
18 provided and the use of such rate by the insurer using same has, or
19 if continued will have, the effect of destroying competition or cre-

-20 ating a monopoly.
21 (b) Every insurer which desires to change any rate shall file a
22 complete rate application with the commissioner. A complete rate
23 application shall include all data required under section 1138 of
24 chapter 175 and such other information as the commissioner may
25 require. The applicant shall have the burden of proving that the
26 requested rate change is justified and meets the requirements of
27 this chapter.
28 (c) The commissioner shall notify the public of any application
29 by an insurer for a rate change. The application shall be deemed
30 approved sixty days after public notice unless (1) a consumer or
31 his or her representative or the attorney general of the common-
-32 wealth requests a hearing within forty-five days of public notice
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33 and the commissioner grants the hearing or determines not to
34 grant the hearing and issues written findings in support of that
35 decision, or (2) the commissioner on his or her own motion deter-
-36 mines to hold a hearing or (3) the proposed rate adjustment
37 exceeds seven percent of the then applicable rate, in which case
38 the commissioner must hold a hearing upon a timely request.
39 (d) Rates and premiums for motor vehicle insurance shall be
40 determined by application of the following factors, in decreasing
41 order of importance:
42 (1) the insured’s driving safety record, in accordance with
43 the safe driver insurance plan established by section 1138 of
44 chapter and the regulation promulgated thereunder;
45 (2) the number of miles the insured drives annually;
46 (3) the number of years of driving experience the insured
47 has had;
48 (4) such other factors as the commissioner may adopt by
49 regulation that have a substantial relationship to the risk of loss.
50 The regulations shall set forth the respective weight to be given
51 each factor in determining motor vehicle insurance rates and pre-
-52 miums. Notwithstanding any other provisions of law, the use of
53 any criterion without such approval shall constitute unfair dis-
-54 crimination.
55 For motor vehicle insurance rates, appropriate reductions in
56 premium charges shall be applied to vehicles that are less damage-
-57 able than others due to safety features incorporated into such vehi-
-58 cles, including but not limited to anti-lock braking systems, and to
59 vehicles equipped with occupant crash protection devices,
60 including but not limited to one or more air bags or a passive
61 restraint device approved by the commissioner, and to vehicles
62 equipped with an anti-theft mechanism or device approved by the
63 commissioner.
64 For motor vehicle insurance, rates for an insured age sixty-five
65 years or older, who otherwise qualifies for the lowest rate classifi-
-66 cation applicable to drivers generally, shall be twenty-five percent
67 less than the applicable rate for such classification.
68 For motor vehicle insurance rates, risks shall not be grouped by
69 sex or marital status and shall not be grouped by age except to
70 produce the reduction in rates; for insureds age sixty-five years or
71 older required by this clause.
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72 (e) On and after January first, two thousand, no insurer shall
73 use rates developed on the basis of external loss and expense fac-
-74 tors without making such modification of such rates as the credi-
-75 bility of its own loss and expense experience allows. Any insurer
76 writing one per cent or more of the premiums for motor vehicle
77 insurance in the commonwealth during the preceding calendar
78 year shall file with the commissioner or his designated representa-
-79 live under the provisions of section seven its own loss and
80 expense experience to demonstrate the extent, if any, to which
81 such insurer must so modify rates developed on the basis of
82 external loss and expense factors.

1 SECTION 3. Chapter 175 of the General Laws is hereby amended
2 by adding after section 193 T the following new section:—
3 Section 193U. Intervenor Compensation: Petitions; Appeals.
4 (a) An intervenor in a proceeding before the Division of Insur-
-5 ance concerning matters within the agency’s jurisdiction and sub-
-6 ject to the provisions of this section, may receive compensation to
7 cover all or part of the expense of intervention, including reason-
-8 able attorney fees, expert witness fees, and other reasonable costs,
9 including fees and costs of obtaining judicial review of any deter-

-10 mination made in such proceeding, provided:
11 (1) the Division determines that the intervenor represents
12 a party to the proceedings that has a cognizable interest therein
13 and will not be represented fully unless the intervenor is able to
14 participate. The involvement of a governmental agency shall not
15 be a bar to intervention nor intervenor funding, and no govern-
-16 mental agency shall be deemed to fully represent the public or
17 policyholders; and
18 (2) the Division determines that the intervenor cannot
19 afford to pay the costs of participation or that, in the case of a
20 group or organization, the economic interest of the individual
21 members of the group or organization is small in comparison to
22 the costs of effective participation in the proceeding.
23 (b) To obtain compensation under this section and subject to
24 such regulations as the Division may adopt, the Division shall:
25 (1) give the intervenor a meaningful opportunity to file
26 with the Division and serve upon all parties to the proceeding, a

petition for a determination of eligibility for compensation prior to



2001] 5HOUSE —No. 2721

28 or during the first prehearing conference or, where no prehearing
29 conference is held, during the first public hearing. The intervenor
30 petition shall include:
31 (A) a statement of the interest represented
A /

IKI '1 ctoto mant
/~\ T tka notin-a anrJ avtant(B) a statement of the nature and extent of planned

33 participation in the proceeding, including a summary of issues and
34 positions that the intervenor intends to raise or present;
35 (C) a statement demonstrating that the issues and
36 positions to be raised or presented by the intervenor are material
37 to the proceeding and that the interests represented by the inter-
-38 venor may not be represented with regard to these issues and posi-
-39 tions unless the intervenor is able to participate;
40 (D) a description of the intervenor’s work plan to
41 include an estimate of services
42 pensation is sought; and
43 (2) give the intervenor

and expenditures for which com-

a meaningful opportunity to file
44 with the Division and serve upon all parties to the proceeding, a
45 petition for a determination of eligibility for compensation after
46 a final agency decision, irrespective of whether the intervenor had
47 filed a petition or whether it had been ruled on already pursuant to
48 subsection (1). The intervenor petition shall include:
49 (A) a statement of the interest represented;
50 (B) a statement of the nature and extent of(B) a statement of the nature and extent of the partici
51 pation in the proceeding, including a summary of issues and posi-
-52 tions the intervenor raised or attempted to raise;
53 (C) a statement evidencing that the intervenor made a
54 reasonable contribution to the proceeding to include a discussion
55 of the materiality of the issues and positions raised by the inter-
-56 venor in the proceedings and that the interests represented by the
57 intervenor were more fully examined with regard to these issues
58 and positions due to the intervenor’s participation;
59 (D) a statement describing the intervenor’s work
60 including specific services provided and expenditures for which
61 compensation is sought along with supporting documentation of
62 such services and expenditures;
63 (c) In ruling on the eligibility of interveners for compensation
64 and on the amount, if any, of compensation to be awarded an eli-
-65 gible intervenor, the Division shall consider:
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66 (1) the unique interests represented by the intervener, or
67 the unique positions intervener will or has taken in representing
68 those interests;
69 (2) whether the participation by the intervenor could or
70 did result in the unnecessary duplication of expenses and whether
71 the efforts of other parties to the proceeding could or did, in whole
72 or in part, provide adequate representation of the interests repre-
-73 sented by the intervenor;
74 (3) whether the participation by the intervenor could or
75 did result in a reasonable contribution, in whole or in part, to the
76 Division’s final order or decision;

77 (4) whether the participation by the intervenor could or
78 did result in unjustifiable delay or undue inefficiency in the pro-
-79 ceedings.
80 (d) In no event shall a single intervenor be awarded compensation
81 in excess of reasonable fees related directly to the preparation for
82 and act of intervention. All amounts awarded as compensation to
83 interveners under this section shall upon prompt order of the Divi-
-84 sion be paid by the party seeking the agency action or approval.
85 (e) Any adverse determination regarding intervenor funding
86 pursuant to this section by the Division shall be immediately
87 appealable to a court of appropriate jurisdiction which shall hear
88 the appeal on an expedited basis. The court shall have original
89 jurisdiction and will accord only limited deference to agency
90 determinations on intervenor funding.
91 (f) This section shall apply to all proceedings before the Divi-
-92 sion as of the effective date of this section.

1 SECTION 4. The General Laws are hereby amended by adding
2 the following new chapter;—

3 CHAPTER 176J.
4 MASSACHUSETTS ASSOCIATION OF
5 INSURANCE CONSUMERS.

6 Section 1. Definitions.
7 As used in this chapter:
8 (1) “Agency” means any department, board, bureau, commis-
-9 sion, division, office, association, committee, officer, public ben-
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10 efit corporation or authority, institution or entity of the executive
11 branch of the government.
12 (2) ‘‘Association” means the Massachusetts Association of
13 Insurance Consumers.
14 (3) “Commissioner” means the commissioner of insurance
15 except where otherwise specified.
16 (4) “Consumer” means an individual who has or may purchase
17 an insurance policy or health care services and is not an insurance
18 professional or employee, or a health care provider.
19 (5) “Insurer" means an insurance company and its agents, health
20 maintenance organization, hospital or medical service corporation,
21 or any other entity responsible for the payment or provision of serv-
-22 ices under an insurance policy or health care coverage plan.
23 Section 2. Jurisdiction of the Division of Insurance and the
24 Department of Public Health.
25 Nothing in this chapter shall be deemed to limit or conflict with
26 the duties of and powers granted to the commissioners of insur-
-27 ance and public health under the laws of this Commonwealth.
28 Section 3. Establishment of the Association; Powers and Duties.
29 (a) A nonprofit corporation is established under the authority of
30 this chapter and chapter 180 of the General Laws to be known as
31 the “Massachusetts Association of Insurance Consumers.”
32 (b) The Association shall have the following powers and duties;
33 (1) Advise the governor and the commissioners of insur-
-34 ance and public health on behalf of insurance and health care con-
-35 sumers of the Commonwealth regarding policies and practices in
36 the financing and delivery of insurance and health care services,
37 and the regulation of insurers and health care plans and providers;
38 (2) Educate and assist consumers as individuals or collec-
-39 lively, concerning preparation and submission of claims or dis-
-40 putes to the commissioner or any other entity relating to the
41 financing and delivery of insurance and health care services; pro-
-42 vided, that no more than ten percent of the Association’s total
43 resources, including staff time, in any fiscal year may be used for
44 the resolution of disputes between individual consumers and
45 insurance companies or health care plans or providers, unless the
46 resolution of such a dispute is likely to have a widespread effect
47 on relations between consumers and insurance companies or
48 health care plans or providers throughout the Commonwealth;
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49 (3) Represent and promote the interests of consumers
50 individually or as a class before any administrative or judicial
51 body, and before local. Commonwealth and federal legislative or
52 policymaking bodies, provided that the association shall not
53 sponsor, endorse, or otherwise support or oppose any political
54 party or candidacy of any person for elective office;
55 (4) Initiate, maintain, or participate in any proceeding
56 related to insurance and health care services which affects the inter-
-57 ests of consumers, for which it shall have standing, including
58 standing to bring suit, except that the association shall not represent
59 any person in any action for compensation for injury or damages
60 arising from any provision of insurance and health care services;
61 (5) Conduct, support, and assist research, surveys, inves-
-62 ligations, planning activities, conferences, demonstration projects,
63 and public information activities concerning insurance and health
64 care services, plans and providers, and related matters. The asso-
-65 ciation may accept grants, contributions and legislative appropria-
-66 tions for such activities;
67 (6) Develop proposals to improve the delivery and
68 quality of insurance and health care services;
69 (7) Inform consumers about the existence of the associa-
-70 tion, including procedures for membership enrollment, and to take
71 affirmative measures to encourage membership by low and mod-
-72 erate income and minority consumers;
73 (8) Solicit and accept gifts, loans, grants or other aid,
74 including intervenor compensation, in order to support activities
75 concerning the interests of insurance consumers, except that the
76 Corporation may not accept gifts, loans or other aid from any
77 insurance company or health plan or from any director, employee
78 or agent or member of the immediate family of a director,
79 employee or agent of any insurance company or health plan
80 excluding intervenor compensation or other funds established by
81 the state which may be funded by insurance company taxes or
82 assessments;

83 (9) Seek tax-exempt status under state and federal laws;
84 (10) Contract for services which cannot reasonably be per-
-85 formed by its employees;
86 (11) Support or oppose ballot propositions concerning

matters which it determines may affect the interests of consumers
they relate to insurance or health care services;



2001] 9HOUSE No. 2721

89 (12) The association shall have, in addition, all rights and
90 powers as are reasonably necessary for the effective representa-
-91 tion and protection of the interests of insurance and health care
92 consumers or for the administration of its affairs and the attain-
-93 ment of its nurnose.ment of its purpose
94 (c) The Corporation shall be deemed to have an interest suffi
95 dent to maintain, intervene as of right in, or otherwise participate
96 in any civil action, proceeding or appeal for the review of enforce-
97 ment of any regulatory agency decisions or action, or refusal to
98 act, which the Corporation participated at the regulatory decision
99 level. If the Corporation did not participate in the regulatory

100 agency decision or action at the agency level, the court may grant
101 the Corporation the right to participate in any civil action, pro-
102 ceeding or appeal if the interest of the insurance consumer is sig
103 nificantly affected.
104 Section 4, Board of Directors
105 (a) The membership of the association shall consist of all indi-
106 viduals 18 years of age or older residing in the Commonwealth
107 who have paid the annual membership fee to the association. The
108 board of directors shall establish an annual membership fee and
109 establish a reduced fee membership for low income persons
110 (b) The association shall have a board of directors of fifteen
111 members. The term for all directors shall be three years, except
112 that the interim board shall serve until the installation of candi-
113 dates elected in the first election, and except that of the initially
114 elected directors, one-third shall serve one-year terms, one-third
115 shall serve two-year terms, and one third shall serve three-year
116 terms. The initially elected directors shall draw lots to determine
117 the length of their terms. A member who is appointed to fill an
118 unexpired vacancy after a term has begun serves for the remainder
119 of the term. No director shall serve more than two consecutive
120 term
121 (c) A director must conform to the following requirements
22 (1) shall be a member of the association; and

123 (2) shall not be a present employee, director, consultant,
124 or attorney of any private or public insurance or health care plan

25 or provider, or of the commissioner, nor an immediate famil>
126 member of any such person; and
127 (3) shall not in any way be affiliated with a 1 ict

28 division of insurance or the department of public health, or other
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licensing authority, including an agent of a licensee, parties
receiving compensation from a licensee or agent of a licensee, nor
an immediate family member of any such person; and

129
130
131

(4) shall not be a holder of or a candidate for any other elec-
tive public office, nor appointed to hold state or local office; and

132
133

(5) shall not hold five percent or more interest in an
insurer, nor own or be employed by a company who receives more
than five percent of its gross revenue from an insurer.

134
135
136

(d) Before the first general election for directors, the associa-
tion shall be managed as follows:

137
138

(1) Within ninety days of the effective date of this chapter,
the governor shall appoint fifteen individuals to the interim board
of directors. The interim directors shall be representative of con-
sumer, labor, children and families, elderly, people with disabili-
ties, and lower income interests. In making such appointments,
consideration shall also be given to the Commonwealth’s geo-
graphical, ethnic, gender, and work force diversity.

139
140
141
142
143
144
145

(2) Within one hundred and twenty days of the effective
date of this chapter, the interim board of directors shall organize
the association, inform insurance or health care consumers of and
solicit their membership in the association, elect officers, employ
such staff as are necessary, solicit funds, and establish procedures
for democratic election of members of the board of directors.

146
147
148
149
150
151
152 (3) Not more that sixty days after the membership of the

association reaches 3,000, the interim board of directors shall set a
date for the first general election of directors at an annual or
special meeting of the members called for such purpose, and shall
so notify every member. The date set for elections shall be not less
than four months nor more than eight months after such notifica-
tion. The interim board shall oversee the election campaign and
tally the votes.

153
154
155
156
157
158
159

(4) Not more than thirty days after the first general elec-
tion, the interim board shall install the elected and newly
appointed directors, and carry out all duties necessary to transfer
leadership to the new board.

160
161
162
163

(5) The association shall not represent the membership
before any administrative, judicial or legislative body before such
time as the first elected board of directors is installed, except in
situations where the authority of the interim board or the existence

164
165
166
167
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of the association is challenged. The interim board of directors
shall not be authorized to carry out the powers and duties of the
association or board of directors enumerated in this chapter except
such duties imposed by this subsection.

168
169
170
171
172 (6) The interim period will count as one term
173 (e) When a director dies, resigns, is disqualified, or otherwise

vacates office, the board of directors shall select a successor for
the remainder of the director’s term of office.

174
175

(f) The board of directors shall have the following powers and
duties;

176
177

(1) To adopt bylaws for the conduct of elections and elec-
tion campaigns;

178
179

(2) To adopt bylaws for the appointment of directors, and
for installment of elected and appointed directors;

180
181

(3) To establish the policies of the association regarding
appearances before administrative, judicial and legislative bodies,
and regarding other activities which the association has the
authority to perform under this chapter;

182
183
184
185

(4) To establish procedures for conducting open meetings;186
(5) To make and maintain all reports and studies com-

piled by the association pursuant to this chapter available for
public inspection during regular business hours;

187
188
189
190 (6) To maintain up-to-date membership rolls, including a

list of the current membership, available for inspection by any
member upon request for purposes of participating in the board
election process only;

191
192
193

(7) To establish procedures governing the reimbursement
of directors for actual reasonable expenses incurred by them in the
performance of their duties;

194
195
196
197 (8) To keep minutes, books and records which shall

reflect all the acts and transactions of the board of directors, and
which shall be open to examination by any member, with the
exception of closed sessions in which the minutes may be sealed;

198
199
200

(9) To ensure that the association’s books are audited by
an independent certified public accountant at least once every two
fiscal years, and to make the audit available to the general public;

201
202
203
204 (10) To prepare, as soon as practicable but not later than

four months after the close of the association’s fiscal year, an205
annual report of the association’s financial and substantive opera206
tion which shall be made available for public inspection207
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(11) To conduct an annual membership meeting and
therein report to the membership on the past and projected activi-
ties and policies of the association;

208
209
210
211 (12) To annually elect officers;
212 (13) To employ an executive director, and establish poli-

cies for employment and removal. The executive director may
hire, fire and direct staff as necessary to carry out the provisions
of this chapter;

213
214
215
216 (14) To hold regular board meetings open to the public at

least once every six months on such dates and at such places as it
may determine. Special meetings may be called by the president
of the board of directors or by at least one-quarter of the directors
upon at least five days’ notice. A majority of the directors shall
constitute a quorum. Additional meetings of the board shall also
be open to the public except where circumstances require closed
sessions and procedures to close a meeting have been followed;

217
218
219
220
221
999

223
(15) To establish an annual membership fee which shall be

set at a level that provides sufficient funding for the association to
effectively perform its powers and duties, and is affordable for as
many insurance consumers as is possible, but in any case is not
less than five dollars;

224
225
226
227
228

(16) To carry out all other duties imposed upon the associ-
ation and the board of directors, and to exercise all the powers of
a nonprofit association necessary to accomplish the purposes of
this chapter.

229
230
231
232

(g) The executive director hired by the board of directors shall
conform to the requirements of directors pursuant to Section 4 (c).

233
234
235

(a) The association shall be funded by voluntary donations from
its members and through other grants and donations from public
or private sources, including intervener compensation funds for
which it might be eligible or litigation awards, subject to the
restriction that no gift, loan, grant or other aid shall be accepted
from any insurer or health care plan or provider.

236
237
238
239
240
241

(b) The association shall prepare an enclosure soliciting volun-
tary membership which shall be furnished to any agency. Upon
the request of the association, an agency shall include such enclo-
sure in any mailing, subject to the following requirements;

242
243
244
245

(1) Enclosures shall provide the following information46

Section 5. Funding.
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247 (i) the purpose, goals, history, nature, activities, and
achievements of the association;248

249 (ii) that the membership is open to all residents of
Massachusetts;250

(iii) that the association is a not-for-profit corporation
directed by its consumer members;

251
252
253 (iv) the procedures for contributing to or becoming a

member of the association; and254
(v) the yearly membership fees255

(2) Upon furnishing any agency the enclosure permitted
by this subsection, the association shall certify that the enclosure
is neither false nor misleading.

256
257
258

(3) If the agency finds the enclosure to be false or mis-
leading, it shall notify the association and provide opportunity for
the association to correct the enclosure expeditiously. If the asso-
ciation refuses to modify the enclosure, the agency may submit its
complaint in writing to the commissioner, who shall review the
enclosure within thirty days, and may disapprove the enclosure if
it is deemed false or misleading. Upon submitting its complaint,
the agency may proceed with regularly scheduled mailings until
notified by the commissioner. The association may appeal an
agency’s or the commissioner’s rejection of an enclosure to the
superior court for the county (a) where the association has its prin-
cipal place of business, or (b) where the agency has its principal
office, or (c) Suffolk, on an expedited basis.

259

260
261
262
263
264
265
266
267
268
269
270
271
979 (4) The association shall reimburse the agency for the rea-

sonable postage and handling costs incurred as a result of compli-
ance with this subsection, provided that an itemized accounting of
the costs is received by the association prior to the costs being
incurred.

273
274
275
276

(c) The commissioner shall prepare and furnish to insurers
doing business in the Commonwealth a legal notice insert solic-
iting voluntary membership in the association within ninety days
of the effective date of this chapter. Upon order of the commis-
sioner, after notice and hearing, an insurer shall include such legal
notice insert in any periodic premium notice or other mailing by
such insurer subject to the following requirements. The terms of
such legal notice may be amended from time to time upon petition
by any interested person, including the association and any
insurer, and after notice and hearing;

277
278
279
280
281
282
283
284
285
286
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(1) The legal notice shall be nether biased nor expressly
contradictory to the views of the health insurer. The legal notice
insert shall contain neutral language intended to inform a con-
sumer, and shall be limited to the following information:

287
288
289
290

(i) the purpose, goals, history, nature, activities, and
achievements of the association;

291
292

(ii) that the membership is open to all residents of
Massachusetts;

293
294

(iii) that the association is a not-for-profit corporation
directed by its consumer members;

295
296

(iv) the procedures for contributing to or becoming a
member of the association; and

297
298

(v) the yearly membership fees.299
300 (2) No insurer is required to enclose a notice insert in its

mailings more than four times per year.301
(d) The Massachusetts Association of Insurance Consumers is

authorized to receive without charge any and all public Common-
wealth government documents that are reasonably related to its
purpose.

302
303
304
305

SECTION 5. Section 7 of Chapter 93 is hereby amended by
adding the following sentence to the end thereof:—

1
2

Notwithstanding any of the foregoing, however, that provisions
of this Act shall apply to the business of insurance in the same
manner as they apply to any other activity in trade and commerce.
Provided, however, that nothing in this Act shall be construed to
prohibit (a) any agreement to collect, compile and disseminate
historical data on paid claims or reserves for reported claims, pro-
vided such data is contemporaneously transmitted to the Commis-
sioner of Insurance, or (b) participation in any joint arrangement
established by statute or the Commissioner of Insurance to assure
the availability of affordability of insurance.

3
4
5
6
7
8
9

10
11
12

SECTION 6. Section 182 of Chapter 175, as appearing in the
Official Edition, is hereby amended by striking out the first two
sentences and inserting in place thereof the following:—

1
2
3

Agents and brokers, licensed under sections 163 and 166 of this
chapter, may negotiate a rebate with customers in order to market
and place policies of insurance, which shall be the only permissible

4
5
6
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7 form of financial inducement to enter into a contract of insurance.
8 Such rebate, where offered, shall take the form of a reduction in the
9 commission paid by the company to the agent or broker. Rebates

10 shall not take the form of trying insurance products for marketing
11 purposes. Rebates shall be clearly marketed and advertised to assist
12 consumers in selecting competitive insurance products. Rebates
13 shall not vary between similarly classified applicants for insurance
14 applying for the same insurance policy. The Commissioner shall
15 promulgate regulations to implement this section.

1 SECTION 7. Section one hundred and eighty-three of chapter
2 one hundred and seventy-five is hereby repealed.

1 SECTION 8. Chapter 175 E is hereby amended by adding, after
2 section 13, the following section:—
3 Section 14. (a) There shall be established an automobile insur-
-4 ance consumer information service which will maintain a data base
5 containing private passenger automobile insurance rate information
6 and claims handling rankings for all companies admitted to do busi-
-7 ness in the commonwealth. The information service shall be a
8 bureau within the division of insurance. The commissioner may,
9 however, after competitive bidding, issue a contract with a private

10 entity to perform any or all of the functions which the information
11 service is to perform pursuant to this section, with the exception of
12 the rule-making authorized or required by this section.
13 (b) Any consumer, upon making an inquiry to the consumer
14 information service by telephone, electronically, or in writing and
15 providing the information specified by the commissioner by regu-
-16 lation, shall receive a letter setting forth: (i) the name, address and
17 phone number of the five companies with the lowest premium for
18 the requested package of coverage, the total cost for the package
19 of coverage from each insurer listed, and the claims handling
20 ranking for each insurer listed; (ii) the name, address and phone
21 number of the five companies with the best claims handling
22 ranking, and the total cost for the package of coverage from each
23 insurer listed; (iii) if specifically requested, a copy of the claims
24 handling ranking for all companies providing automobile insur-
-25 ance in the commonwealth; (iv) such other information as the
26 commissioner may require.
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27 (c) The commissioner shall annually promulgate claims han-
-28 tiling numerical rankings of all companies authorized to write pri-
-29 vate passenger automobile insurance in the commonwealth. Such
30 rankings shall be based on the number of consumer complaints
31 relating to private passenger automobile insurance against each
32 automobile insurer received by the division of insurance, the
33 office of consumer affairs and business regulations, and the
34 attorney general of the commonwealth for the preceding year for
35 which the agency receiving the complaint determined that the con-
-36 sumer position was, at least in part, meritorious, per million dol-
-37 lars of private passenger automobile insurance premiums written
38 by each automobile insurer.
39 (d) The commissioner is authorized to make an annual assess-
-40 ment against each insurance company authorized to write private
41 passenger automobile insurance in the commonwealth, propor-
-42 tional to each insurer’s private passenger automobile insurance
43 premiums in the state, to fund the automobile insurance consumer
44 information service. The total of such assessments shall be in such
45 amount as shall be determined and certified annually by the com-
-46 missioner as necessary and sufficient to effectively operate and
47 maintain the automobile insurance consumer information service.
48 Any amount unexpended in any fiscal year shall be credited
49 against the assessment in the following year and the assessment in
50 such following year shall be reduced by such unexpended amount.
5 1 (e) The commissioner shall promulgate regulations as may be
52 needed to implement the requirements of this section, including,
53 but not limited to, those necessary for obtaining current price data
54 and rating factors from insurers to enable the consumer informa-
-55 tion service to provide accurate information to consumers.
56 (f) Notwithstanding any other provisions of the laws of the
57 commonwealth, the commonwealth, the commissioner, and the
58 division of insurance, their staff, employees, agents, and con-
-59 tractees shall not be held liable to any consumer, insurer or insur-
-60 ance agent, broker, or sales representative for any act or failure to
61 act in the performance of the functions authorized by this section.

1 SECTION 9. Chapter 221 is hereby amended by adding, after
2 section 42, the following section:—
3 Section 42A. (a) An attorney shall not make or permit to be
' made a false, misleading, deceptive, or unfair communication
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5 about the attorney or the attorney's services. A communication
6 violates this rule if it:

(1) contains a material misrepresentation of fact or law or
8 omits a fact necessary to make the statement considered as a
9 whole not materially misleading; or

10 (2) is likely to create an unjustified expectation about
11 results the attorney can achieve or states or implies that the
12 attorney can achieve results by means that violate the Canons of
13 Ethics and Disciplinary Rules Regulating the Practice of Law pro-
-14 mulgated by the Supreme Judicial Court or other laws; or
15 (3) compares the attorney’s services with other attorneys’
16 services, unless the comparison can be factually substantiated; or
17 (4) contains a testimonial.
18 (b) Every advertisement and every written communication that
19 contains information about the attorney’s fee, including those
20 which indicate no fee will be charged in the absence of a recovery,
21 shall disclose whether the client will be liable for any expenses in
22 addition to the fee. Additionally, advertisements and written com-
-23 munications indicating that the charging of a fee is contingent on
24 outcome or that the fee will be a percentage of the recovery shall
25 disclose:
26 (1) that the client will be liable for expenses regardless of
27 outcome, if the attorney so intends to hold the client liable;
28 (2) whether the percentage fee will be computed before
29 expenses are deducted from the recovery, if the attorney intends to
30 compute the percentage fee before deducting the expenses; and
31 (3) that the percentage level of the fee is not set by statute
32 or court rule, but is negotiable between each attorney and client.
33 (c) An attorney who advertises a specific fee or range of fees
34 for a particular service shall honor the advertised fee or range of
35 fees for at least ninety days unless the advertisement specifies a
36 shorter period; provided that for advertisements in the yellow
37 pages of telephone directories or other media not published more
38 frequently than annually, the advertised fee or range of fees shall
39 be honored for no less than one year following publication.
40 (d) Nothing in this section shall prohibit an attorney or law firm
41 from permitting the inclusion in law lists and law directories
42 intended primarily for the use of the legal profession of that informa-
-43 tion which has traditionally been included in these publications.
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44 (e) An attorney shall retain a copy or recording of any adver-
-45 tisement or recorded communication for three years after its last
46 dissemination along with a record of when and where it was used,
47 for review by the board of bar overseers or the attorney general of
48 the commonwealth.
49 (f) An attorney shall not enter into an agreement for, charge, or
50 collect a fee generated by employment through advertising or
51 solicitation not in compliance with the provisions of this section.
52 The board of bar overseers and the attorney general of the com-
-53 monwealth are charged with the duty of enforcing the rules gov-
-54 erning attorney advertising and solicitation provided in this
55 section. The board of bar overseers shall assist members of the bar
56 in advertising their services in a manner beneficial to both the
57 public and the legal profession.

1 SECTION 10. Chapter 175 of the General Laws is hereby
2 amended by striking out section 193 R in its entirety and inserting
3 in place thereof the following:—
4 Section 193R. Group marketing plans for automobile and
5 homeowner insurance; definitions; rules and regulations; rates;
6 payroll deductions.

(a) The following words, as used in this section, shall, unless
8 the context otherwise requires, have the following meanings;
9 “Association member”, a member of a trade union, association

10 or organization.
11 “Group marketing”, “Group marketing plan”, “Mass merchan-
-12 dising” or “Mass merchandising plan”, any system, design or plan
13 whereby motor vehicle or homeowner insurance is afforded to
14 employees of an employer, or to members of a trade union, associ-
-15 ation, or organization and to which the employer, trade union,
16 association or organization has agreed to or in any way affiliated
17 itself with, assisted, encouraged or participated in the sale of such
18 insurance to its employees or members through a payroll deduc-
-19 tion plan or otherwise.
20 “Homeowner insurance”, any policy insuring individuals
21 against any, some or all of the risks of loss to personal dwellings
22 or the contents thereof or the personal liability pertaining thereto.
23 “Motor vehicle insurance”, any policy of insurance or bond as
24 defined in section thirty-four A of chapter ninety or described in
25 this chapter insuring private passenger vehicles for individuals.
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26 (b) No insurer or any person, firm, or corporation on behalf of
27 any insurer, shall issue or make, or offer to issue or make, any cer-
-28 tificate or policy of motor vehicle or homeowner insurance to any
29 person in the commonwealth pursuant to a group marketing plan
30 except in accordance with the terms and conditions of this section.
31 (c) The commissioner shall make and at any time may alter or
32 amend reasonable rules and regulations regarding insurance issued
33 pursuant to a group marketing plan; provided, however, that insur-
-34 ance issued pursuant to a group marketing plan shall be cedable
35 and the experience of each group plan, both voluntary and ceded,
36 shall be used in determining a company’s losses and expenses in
37 accordance with the attribution rules established under the provi-
-38 sions of section one hundred and thirteen H.
39 (d) The rules and regulations made by the commissioner shall
40 require (1) that every individual employee or association member
41 having a proper insurable interest shall be entitled to participate in
42 the group plan; (2) that every individual employee or association
43 member participating in the group plan be given an option to con-
-44 tinue coverage by a standard policy of the same type offered by
45 the insurer to persons not eligible for a group plan for at least one
46 additional year upon termination of employment or membership;
47 (3) that there shall be no compulsion for an employee or associa-
-48 tion member to participate in the plan; (4) that no member of the
49 group shall be subject to any rating differential or other classifica-
-50 tion technique or policy form designed to make it less desirable
51 for him as an individual to purchase insurance through the group
52 than it would be to purchase it from the regular individual market
53 and each member of the group must be issued an individual policy
54 of the same form varying only as to the amounts of insurance and
55 limits of liability requested by the member; (5) that an insurer
56 may not cancel any insurance of an individual member of the
57 group except for nonpayment of premium, fraud or unless the
58 insurance for the entire group is canceled, but an insurer may
59 cancel the motor vehicle insurance of an individual member for
60 loss of registration or operators license by the individual member
61 where such loss is for (i) a period of one year or more, or (ii) a
62 period of six months or more for operating under the influence of
63 alcohol or other controlled substance; (6) that to qualify to write
64 the group marketing plan herein defined the insurer must also be
65 actively engaged in the business of writing the types of coverage
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offered for insureds other than such groups and may not be orga-
nized solely or principally for the purpose of furnishing coverage
to such groups; (7) that such employer, trade union, association or
organization shall consist of no less than twenty-five members, at
least fifteen of whom are residents of the commonwealth, and at
least seven of whom participate in the program; (8) that such trade
union, credit union, association, or organization shall have a con-
stitution, by-laws and a recognizable and pre-existing affinity out-
side the group members’ interest in obtaining insurance; (9) that
control of the group shall rest with the group members, although
insurance companies, agents, and brokers may provide manage-
ment services and assist in establishing groups; a group is con-
trolled by its members when the members retain the power to
direct the affairs of the group and to enter at arms length into
transactions with insurers and other suppliers of goods and serv-
ices; and (10) that insurance companies are required to offer group
discounts to any group meeting the statutory requirements herein
where deviations are actuarially justified.

66
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(e)(1) Rates for such policies shall be fixed and established in
accordance with the provisions of this chapter, chapter one hun-
dred and seventy-four A or chapter one hundred and seventy-five
A applicable to the type of insurance provided, except that in
addition to the applicable provisions of said chapter every insurer
providing insurance in accordance with this section shall keep and
maintain separate data on the losses and expenses of each
employer, trade union, association or organization so insured and
shall not be allowed to offer any such insured a modification of
the rates so fixed and established for all such insured until and
unless data on such losses and expenses for at least three policy
years shows, to the satisfaction of the commissioner, that such
modification is in fact justified. For the purposes of this section,
deviations approved during the first three years of a group mar-
keting plan by the commissioner based on direct reductions in
expenses resulting from the group marketing technique shall be
permitted.
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(2) Two or more groups, but not more than twenty, where each

group consists of less than two hundred members, may be consid-
ered as a single group for the purpose of establishing direct
expense reductions over the initial three-year period; thereafter.

101
102
103

104
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group deviations shall be based either on the pooled groups’ expe-
rience or on each individual group’s experience, at the discretion
of the commissioner, but, in all cases, individual group data
regarding expenses and losses shall be filed annually.

105
106
107
108

(3) Groups shall be informed of their expense and loss experi-
ence annually, and may be offered additional retroactive down-
ward deviations after the first three-year period where justified by
actual loss experience over that period; provided, however, that
the maximum automobile group deviation shall be twenty percent.

109
110
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112
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(4) All records filed with the commissioner shall contain the
following uniform information for each group:

114
115

(i) annual loss and expense information both before and
after adjustment for deviation, and, with respect to automobile
insurance, both in total and separately for voluntary coverages and
coverages ceded to Commonwealth Automobile Reinsurers;

116
117
118
119

(ii) number of claims;120
(iii) loss ratio;121

122 (iv) loss adjustment expense ratio;
(v) commission expense ratio;123

124 (vi) other expense ratio;
125 (vii) combined ratio;
126 (viii) claims and accident frequency rate;
127 (ix) a description of any risk reduction efforts undertaken.
128 (f) Every mutual company providing insurance in accordance

with this section shall constitute each group marketing plan which
has been in effect three policy years as a separate class of business
for the purpose of paying dividends and any dividends on such
plan shall be declared on the profits of the company from said
class of business.

129
130
131
132
133
134 (g) Employers, including the commonwealth or any agency or

political subdivision thereof, and any trade unions, associations,
credit unions, or other organizations may utilize any centralized
premium collection method, including payroll deductions, to pay
in whole or part for premiums on any coverages purchased by
employees or members pursuant to a plan authorized by this
section.

135
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137
138
139
140
141 (h) The commissioner shall promote the development of group

insurance plans authorized under the statute, shall inform the
public about the opportunities, benefits, and conditions of forming

142
143
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these plans, and shall develop an assistance program for commu-
nity, citizen, employer, association, and organizational groups
interested in developing group insurance plans, and insurers,
agents and brokers interested in writing group plans.

144
145
146
147

SECTION 11. Section 1138 of Chapter 175, as appearing in the
1990 Official Edition, is hereby amended by adding, after “occu-
pant crash protection devices” in the seventh paragraph, the
words:— and anti-lock braking systems.

1
9

3
4

SECTION 12. Said section 1138 of Chapter 175 is hereby fur-
ther amended by adding to the end of the ninth paragraph: — or an
anti-lock braking system.

1
9

3
In fixing and establishing classifications of risks for collision

and limited collision coverages, the commissioner shall provide
for appropriate reductions in premium charges charges covering
vehicles equipped with an anti-lock braking system.

4
5
6
7

SECTION 13. Section 113H(b) of Chapter 175 of the General
Laws is hereby amended by striking out the first paragraph and
inserting in place thereof the following:—

9

3

Such a plan shall be prepared and administered by a governing
board of directors which shall be composed of seventeen mem-
bers, of whom fifteen shall be appointed by the Governor. Of the
appointed members, five shall represent the interests of insurers,
five shall represent the interests of insurance agents, and five shall
represent the interests of the public. Within each said group of
five board members, terms of office shall be staggered in accor-
dance with rules promulgated by the commissioner. The Attorney
General and Commissioner of Insurance shall serve as voting
members ex officio. No insurer shall serve on the board unless it
is licensed to do business in the Commonwealth and had market
share of at least one-half of a percent of the personal lines market
in the preceding year. No agent shall serve on the board unless
licensed to sell personal automobile insurance in the Common-
wealth. At least two of the agent representatives shall be Exclu-
sive Representative Producers as defined in this chapter. Board
members representing the public shall be residents of the Com-
monwealth and shall not be: (1) a present employee, director, con-

4
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22 suitant. or attorney of any private or public insurer or health care
23 provider or of the commissioner, nor an immediate family
24 member of any such person; (2) affiliated in any way with a
25 licensee of the division of insurance or the department of public
26 health, or other licensing authority, including an agent of a
27 licensee, parties receiving compensation from a licensee or agent
28 of a licensee, nor an immediate family member of any such
29 person; (3) a holder of or a candidate for any elective public
30 office, nor appointed to hold state or local office; or (4) a holder
31 of five percent or more interest in an insurer or health care
32 provider, nor own or be employed by a company who receives
33 more than five percent of its gross revenue from an insurer or
34 health care provider, nor any combination of the above. The plan
35 and the governing board of directors shall operate in conformity
36 with the public records provisions of chapter 66, the ethics provi-
-37 sions of chapter 268, and the open meeting provisions of sections
38 11A and WA'A of chapter 30A. The governing board of directors
39 shall be responsible for the hiring of the employees of the plan.

1 SECTION 14. Chapter 175 of the General Laws is hereby
2 amended by adding after Section 3B the following new sections:—
3 Section 3C. Election of Insurance Commissioner.
4 (a) “Commissioner,” as used in this section, is the commis-
-5 sioner of the division of insurance.
6 (b) The commissioner shall be elected by the people in the same
7 time, place, and manner, and for the same term, as the Governor.
8 (c) The commissioner in office on the effective date of this
9 section shall continue in office for the remainder of the term for

10 which the commissioner was appointed and until a successor is
11 duly elected and qualified.
12 (d) The commissioner of insurance shall be a person having
13 experience with insurance and matters relating thereto; and shall
14 give personal presence and attention to the duties of the office; but
15 in no case shall such commissioner be in the employment of any
16 insurance company or have any official connection with any
17 insurance company or insurance agency, or have any financial
18 interest in any insurance company or insurance agency other than
19 as a policyholder.
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20 (e) The commissioner may be removed from office for just
21 cause, as provided by the impeachment provisions of the constitu-
-22 tion of the commonwealth.
23 (f) A vacancy in the office of commissioner shall be filled by
24 appointment by the Governor.
25 Section 3D, Contributions to Insurance Commissioner
26 (a) Definitions.
27 As used in this section, the following terms shall have the
28 following meanings:
29 “Bundling” means the process by which campaign contribu-
-30 tions are gathered from more than one individual or committees
31 that gather funds and provide them in a coordinated fashion to a
32 candidate, a campaign committee or an entity thereof
33 “Campaign committee” means the candidate, person, or com-
-34 mittee which accepts contributions to bring about the nomination
35 for election or election of an individual to the office of insurance
36 commissioner.
37 “Contribution” means a gift, subscription, membership, loan.
38 forgiveness of debt, advance or deposit of money, or anything of
39 value conveyed or transferred for the purpose of influencing the
40 nomination for election or election of an individual to the office of
41 insurance commissioner or encouraging the holder of such office
42 to seek reelection. The term “contribution” shall include the pay-
-43 ment of a qualifying fee for and on behalf of a candidate for the
44 office of insurance commissioner and any other payment or pur-
-45 chase made for and on behalf of the holder of the office of insur-
-46 ance commissioner or for or on behalf of a candidate for that
47 office when such payment of purchase is made for the purpose of
48 influencing the nomination for election or election of the candi-
-49 date and is made pursuant to the request or authority of the holder
50 of such office, the candidate, the campaign committee of the can-
-51 didate, or any other agent of the holder of such office or the candi-
-52 date. The term “contribution” shall not include the value of
53 personal services performed by persons who serve on a voluntary
54 basis without compensation from any source.
55 “Insurance Commissioner” means the commissioner of the
56 division of insurance.
57 “Political action committee” means any committee, club, asso-
-58 ciation, partnership, corporation, labor union, or other group of
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39 persons which receives donations aggregating in excess of one-
-60 thousand dollars during a calendar year from persons who are
61 members or supporters of the committee and which distributes
62 these funds as contributions to one or more campaign committees
63 of candidates for public office. Such term does not mean a cam-
-64 paign committee.
65 "Regulated entity” means any person who is required by law to
66 be licensed by or subject to the jurisdiction of the insurance com-
-67 missioner or a board under the jurisdiction of the insurance com-
-68 missioner, any person who leases property owned by or for a state
69 department, or any person who engages in a business or profes-
-70 sion which is regulated by an elected executive officer.
71 (b) No regulated entity and no person or political action com-
-72 mittee acting on behalf of a regulated entity shall make a contribu-
-73 tion to or on behalf of a person holding office as insurance
74 commissioner regulating such entity or to or on behalf of a candi-
-75 date for the office of insurance commissioner regulating such
76 entity or to or on behalf of a campaign committee of any such

candidate
78 (c) No person holding office as insurance commissioner and no
79 candidate for the office of insurance commissioner and no cam-
-80 paign committee of a candidate for the office of insurance com-
-81 missioner shall accept a contribution in violation of subsection (b)
82 of this section.
83 (d) No person who is a present employee, director, consultant,
84 or attorney of, or who is affiliated with, any regulated entity shall
85 participate in the bundling of contributions to a candidate for the
86 office of insurance commissioner. Violation of this section shall
87 be punished by a fine of not less than ten thousand dollars nor
88 more than fifty-thousand dollars.
89 (e) It shall be unlawful and a violation of this section for any
90 regulated entity or other person to require another by coercive
91 action to make any contribution to a candidate or the campaign
92 committee of a candidate. Violation of this section shall be pun-
-93 ished by a fine of not less than ten thousand dollars nor more than
94 fifty-thousand dollars.
95 (f) All candidates for insurance commissioner shall disclose the
96 following information to the secretary of state in computerized
97 form: the contributor’s full name, home address, occupation, job
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98
99

100
101
102

title, employer’s name, employer’s address, the date of the contri-
bution, and the amount of the contribution.

(g) Candidates for insurance commissioner are prohibited from
accepting any donation or contribution unless all of the informa-
tion required in section (2) subsection (f) is provided.
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