
HOUSE No. 3163
By Mr. Rodrigues of Westport, petition of the Associated Industries

of Massachusetts, Michael J. Rodrigues and other members of the
General Court relative to environmental audits. Natural Resources
and Agriculture.

In the Year Two Thousand and One

an Act encouraging environmentalaudits.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. It is the intent of this section to encourage persons
2 engaged in activities regulated under any federal statute, regula-
-3 tion, permit or order, or statute, regulation, permit, order, by-law
4 or ordinance of the Commonwealth, its authorities, any city or
5 town, any county, or any other governmental agency, to conduct
6 voluntary environmental audits to assess and improve compliance
7 and environmental performance compliance, prevent noncompli
8 ance, and maximize environmental protection.

1 SECTION 2. Chapter 21A of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by adding at the end
3 thereof the following new section;—

rtherwise provided, the proceed-
duntary environmental audit shall
subject to subpoena, discovery or

4 Section 19K. (a) Except as
5 ings, reports, and records of a v
6 be confidential and shall not be

/idence or otherwise used in any
ding, and no person who partici-

7 disclosure, or introduced into i
8 judicial or administrative proct
9 paled in a voluntary environmental audit or a person to whom

10 environmental audit results are disclosed, shall be permitted or
11 required to testify in any judicial or administrative proceeding
12 with respect to any findings, information obtained, recommenda-
-13 tions, evaluations, opinions, deliberations or other actions that
14 comprised or resulted from a voluntary environmental audit.
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15 (b) Documents, data, reports or records existing independently
16 of a voluntary environmental audit shall not be immune from sub-
-17 poena, discovery or use in any judicial or administrative pro-
-18 ceeding merely because they were used in a voluntary
19 environmental audit or included within a report of a voluntary
20 environmental audit. Any person who participated in a voluntary
21 environmental audit may be permitted or required to testify in any
22 judicial or administrative proceeding concerning such independent
23 documents, data, reports or records.
24 (c) The confidentiality of a voluntary environmental audit may
25 not be waived expressly or implicitly by a person conducting
26 activities subject to applicable environmental protection require -

27 ments or by agents or independent contractors of the regulated
28 person.
29 (d) The confidentiality described in Section (a) shall not
30 extend to:
31 (1) Documents, communications, data, reports, or other infor-
-32 mation required to be collected, developed, maintained, reported
33 or otherwise made available to a regulatory agency or to the
34 public under any statute, regulation, by-law or ordinance of the
35 Commonwealth, its authorities, any city or town, any country, or
36 any other government agency.
37 (2) Information obtained by observation, sampling or moni-
-38 toring by any regulatory agency; or
39 (3) Information obtained from a source independent of the vol-
-40 untary environmental audit, as long as said information was not
41 obtained by that source from an environmental audit.
42 (e) The confidentiality described in Section (a) shall not apply if
43 it can be shown that it has been asserted for a fraudulent purpose.
44 (f) The following definitions apply to this section:
45 (1) “Voluntary environmental audit” means a voluntary evalua-
-46 tion of one or more facilities or activities regulated under federal
47 environmental laws, regulations, permits or orders, the environ-
-48 mental protection laws, regulations, by-laws, or ordinances in the
49 Commonwealth designed to assess compliance and/or environ-
-50 mental performance, or to prevent noncompliance and/or improve
51 compliance with any federal statute, regulation, permit or order, or
52 statute, regulation, permit, order or by-law, or ordinance of the
53 Commonwealth, its authorities, any city or town, any county, or
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54 any other governmental agency concerning environmental protec-
-55 tion, or is designed to seek ways to achieve environmental goals
56 that go beyond mere compliance, where such evaluation is pcr-
-57 formed by an Environmental Auditor.
58 (2) “En vironmental auditor” means a person, including an indi-
-59 vidual or a firm, who conducts a voluntary environmental audit
60 and may include specially designated employees of the person or
61 entity subject to the audit.
62 (3) “Environmental audit report" means a document or a set of
63 documents, each labeled at the time it is created “environmental
64 audit report; confidential document” and created as a result of an
65 environmental audit. An environmental audit report shall include
66 supporting information. Supporting information may include field
67 notes, records of observations, findings, opinions, suggestions,
68 conclusions, drafts, memoranda, follow-up reports, drawings, pho-
-69 tographs, computer generated or electronically recorded informa-
-70 tion, maps, charts, graphs, and surveys, if the supporting
71 information or documents are created or prepared for the primary
72 purpose and in the course of or as a result of an environmental
73 audit. An environmental audit report may also include an imple-
-74 mentation plan that addresses correcting past noncompliance,
75 improving current compliance, improving an environmental man-
-76 agement system, and preventing future noncompliance, as appro-
-77 priate.
78 (g) Disclosure of an environmental audit report and information
79 generated by the environmental audit, by the person for whom the
80 environmental audit report was prepared, or by the person's
81 employee or agent to any of the following does not waive the
82 privilege provided for in this section:
83 (1) An employee of the person
84 (2) A legal representative of the person
85 (3) An agent of the person retained to address an issue or issues
86 raised by the environmental audit.
87 (h) Disclosure of the environmental audit report or any intor-
-88 mation generated by the environmental audit under the following
89 circumstances does not waive the privilege provided for in this

91 (1) A disclosure made under the terms of a confidentiality
92 agreement between the person for whom the environmental audit

90 section
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93 report was prepared and a partner or potential partner, or a trans-
feree or potential transferee of. or a lender or potential lender for.
or a trustee of. the business or facility audited, or a disclosure
made between a subsidiary and a parent corporation or between
members of a partnership, joint venture, or other similarly related
entities.

94
95

96

97
98

(2) A disclosure made under the terms of a confidentiality
agreement between governmental officials and the person for
whom the environmental audit report was prepared.

99

100
101
102 (i) Any entity that discovers a violation of environmental law

through an environmental audit and which elects to undertake the
following steps shall not be subject to any penalty action for such
a violation, even if said violation is otherwise required to be dis-
closed to the Department, other government agency or third-party:

103
104
105
106
107 (1) Reports to the Department within 30 days of discovery of

the violation:108
(i) The nature and extent of the violation;109
(ii) That the violation was discovered through an environmental

audit;
no
11l
112 (iii) That all violations of environmental law discovered

through the environmental audit have been or will be disclosed to
the Department in accordance with this Section;

113
114

(iv) The nature and extent of corrective and remedial actions
proposed or already undertaken;

115
116
117 (v) A commitment to perform all necessary and appropriate

corrective and remedial actions as soon as practicable and in any
event within 90 days or, if not reasonably capable of being per-
formed within 90 days, in accordance with an agreement negoti-
ated with the Department providing for a longer schedule; and

118
119
120
121

(vi) A commitment to undertake measures to prevent a recur-
rence of the violation; and

122
123

(2) Upon request the person shall submit information adequate
to allow the Department to confirm that corrective and remedial
actions, and measures to prevent recurrence, are appropriate and
that they were implemented in accordance with applicable laws
and regulations.

124
125
126
127
128

(j) The Department shall publish within 120 days of the effec-
tive date of this section, a form upon which the person making the
disclosure or for whom the disclosure is made can certify that it

129
130
131
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132 has complied with each of the applicable requirements of subpara
graph (i) above.133

134 (k) A person or entity shall not qualify for the protection of
subsection (i) if;135

(1) The violation was a criminal act committed knowingly, pur
posefully, or recklessly;

36
137

(2) The violation resulted in serious harm to human health or
the environment;

138
139

(3) Within the preceding three years the person or entity wa
the subject of any criminal conviction for a violation of any envi
ronmental lawi

140
141
142

(4) The violation was known to the Department before it was
disclosed pursuant to section (i);

143
144

(5) The violation was disclosed to the Department pursuant to
section (i) after the person or entity became aware of the com-
mencement of a federal, state or local agency action, directed at
the disclosing person, including an inspection, investigation or
environmental information request; or

145
146
147
148
149

(6) Any of the reports or notices provided to the Department
pursuant to section (i) prove not to be true.

150
151

(1) Nothing in sections (i) or fj) shall prevent the Department
from initiating whatever authorized actions may be necessary to
protect the health and safety of citizens of the Commonwealth.

152
m
154

(m) Nothing in this section shall limit, waive, or abrogate the
scope or nature of any statutory or common law privilege, including
the work product doctrine and the attorney-client privilege.

155
156
157

(n) In those cases where the conditions of a voluntary disclo-
sure are not met but a good faith effort was made to voluntarily
disclose and resolve a violation detected in a voluntary environ-
mental audit, the state and local environmental and law enforce-
ment authorities shall consider the nature and extent of any good

158
159
160
161
162

faith effort in deciding the appropriate enforcement response and
shall mitigate any civil penalties based on a showing that one or
more of the conditions for voluntary disclosure have been met.

163
164
165
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