
HOUSE No. 3244
By Ms. Khan of Newton, petition of Kay Khan and other members

of the General Court for legislation to further regulate the advertising
of tobacco products. Commerce and Labor.

In the Year Two Thousand and One

An Act regulating the advertising of tobacco products.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 94 of the General Laws, as appearing in the 1998
2 Official Edition, is hereby amended by adding at the end thereof
3 the following new sections: —
4 Section 329. As used in this section and in Sections 330 to 336
5 the following terms shall have the following meanings;—
6 “Child day care center”, any public, private or parochial child
7 care center, school-age childcare program, day nursery school,
8 kindergarten play school or other similar school or service.
9 “Children’s institution”, (i) any public, private or parochial

10 congregate institution, group residence, group home or other place
11 where, for compensation or otherwise, seven or more children
12 under three years of age are received for day and night care apart
13 from their parents or guardians; (ii) any youth center or facility
14 for detention; (iii) any group home for children and youth;
15 (iv) any public institution for children and youth; (v) any residen-
-16 tial treatment facility for children and youth.
17 “Health care facility”, any office or institution providing indi-
-18 vidual care or treatment of diseases, whether physical, mental or
19 emotional, or other medical, physiological or psychological condi-

-20 tions including but not limited to hospitals or other clinics, and
21 offices of any physical therapist, physician, dentist and all specialists
22 within these professions.
23 “Person”, any natural person, partnership, corporation
24 government agency, association or other legal entity.
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25 “Playground”, an outdoor area open to the public where chil-
-26 dren play, which contains play equipment such as a sliding board,

27 swing, jungle gym, sandbox, play platform, or which is designated
28 as a public play area or which includes, but is not limited to,

29 a baseball diamond or basketball courts.
30 “Private residence”, any building or structure designed and
31 occupied for residential purposes by not more than three families,
32 including the grounds or such building or structure.
33 “Public visible location”, any (i) outdoor location visible to the
34 public including, but not limited to, outdoor billboards, roofs and
35 sides of buildings, water towers, freestanding signboards and
36 mobile signboards, (ii) doors or windows reasonably visible to the
37 public from the outside at a distance of two feet from such doors
38 or windows; and “Publicly visible location” shall not include
39 a private residence, and any location intended to be visible only
40 by those inside a premises, a private residence or a multiple
41 dwelling unit.
42 “School premises”, the buildings, grounds or facilities, or any
43 portion thereof, owned, occupied by or under the custody or con-
-44 trol of public, private or parochial institutions for the primary pur-
-45 pose of providing educational instruction to students at or below
46 the twelfth grade level.
47 “Smokeless tobacco”, any product that consists of cut, ground
48 powdered, or leaf tobacco that is intended to be placed in the oral
49 cavity.
50 “Tobacco advertisement”, any words, pictures, posters, plac-
-51 ards, signs, photographs, symbols, devices, graphic displays or
52 visual images of any kind, or any combination thereof, the pur-
-53 pose or effect of which is to promote the use or sale of a tobacco
54 product including through identification of a brand of a tobacco
55 product, a trademark, a tobacco product or trade name associated
56 exclusively with a tobacco product.
57 “Tobacco product”, cigarettes, smokeless tobacco, cigarette
58 tobacco and cigars.
59 “Tobacco promotion”, (i) the marketing, licensing, sale or dis-
-60 tribution of items or services, or causing items or services to be
61 marketed, licensed, sold or distributed, whether indoors or out-
-62 doors, which are not tobacco products but which bear the brand
63 name, alone or in conjunction with any work, logo, symbol,
64 motto, selling, message, recognizable color or pattern of colors, or
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65 any other indicia or product identification identical or similar to,
66 or identifiable with, or those used for any brand of tobacco
67 product; or (ii) offering or causing to be offered any gift or item
68 other than a tobacco product to any person purchasing a tobacco
69 product in consideration of the purchase thereof, or to any person
70 in consideration of furnishing evidence, such as credits, proofs-of-
71 purchase, or coupons, of such purchase.
72 “Youth center”, any designated indoor public, private, or
73 parochial facility, other than a private residence or a multiple
74 dwelling unit, which contains programs that regularly provide
75 activities or services for persons who have not yet reached the age
76 of eighteen years, including, but not limited to, community-based
77 programs, after-school programs, weekend programs, violence
78 prevention programs, leadership development programs, voca-
79 tional programs, substance abuse prevention programs, individual
80 or group counseling, case management, remedial, tutorial or other
81 educational assistance or enrichment, music, art, dance and other
82 recreational or cultural activities, physical fitness activities and
83 sports programs
84 Section 330. (a) It shall be unlawful for any person, to place.
85 cause to be placed, or maintain a tobacco advertisement in any
86 publicly visible location on or within 1,000 feet of the perimeter
87 of any of the following: school premises, playground, child day
88 care center, children’s institution, youth center, established place
89 of worship, zoo, athletic facility, library, YMCA, YWCA, Boys
90 and Girls Clubs, beach, neighborhood center, amusement park.
91 arcade, movie theater. Civic Center, museum, indoor or outdoor
92 shopping mall or center, or health care facility
93 (b) A single sign poster, placard or label no larger than six (6)
94 square feet and containing only black text on a white background
95 which identifies a commercial establishment as a location where
96 tobacco products are sold or offered for sale may be placed or
97 maintained within ten feet of any entrance to such commercial
98 establishment
99 (c) The format of any tobacco advertisements which are placed

100 or maintained in a publicly visible location on the premises of a
101 commercial establishment where tobacco products are sold or
102 offered for sale and which are not subject to the requirements of
103 subdivision A or B of this section shall be black text on white
104 background.
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Section 331. The owner operator or lessee of any location or

premises where a tobacco advertisement is prohibited or restricted
pursuant to section 330 shall remove any non-complying tobacco
advertisement within thirty days of the effective date of section 330.

Section 332. It shall be unlawful for any person to conduct a
tobacco product promotion on or within 1,000 feet ot the
perimeter of any of the following: school premises, playground,
child day care center, children's institution, game room, youth
center, established place of worship, zoo, athletic facility, library,
YMCA. YWCA, Boys and Girls Clubs, beach, neighborhood
center, amusement park, arcade, movie theater. Civic Center,
museum, indoor or outdoor shopping mall or center, or health care
facility.
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Section 333. The department of public health and local boards
of health shall enforce the provisions of section 330, 33 1 and 332.
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Section 334. Any person found to be in violation of sec-
tions 330, 331 or 332 shall be liable for civil penalty of not more
than five hundred ($500) dollars for the first violation, not more
than eight hundred ($800) dollars for the second violation within a
two year period, and not more than one thousand ($1,000) dollars
for the third and each subsequent violation within a two year
period. Upon the citing of a person for a violation of this chapter,
the person shall promptly remove the tobacco advertisement or
cease the promotion. Failure to promptly remove the cited tobacco
advertisement or cease the promotion may subject the person to
additional penalties.
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131 If the enforcing authority is a board of health or its authorized

agent, any violation of sections 330, 331 or 332 may be disposed
of by the non-criminal disposition procedures contained in section
twenty-one D of chapter forty. If non-criminal disposition are
employed, the fine for a first violation of section 330, 331 or 332
shall be one hundred dollars, and the fine for a second violation
shall be two hundred dollars, and the fine for a third or subsequent
violation shall be three hundred dollars. Each day on which a vio-
lation occurs shall be deemed a separate offense. Enforcing
authorities are authorized to and shall adopt appropriate regula-
tions that provide for the orderly implementation of this section.
In the City of Boston, the commissioner of health and his autho-
rized agents shall enforce this section.
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144 Section 335. Within 30 days of the date of enactment of this
145 statute, the Governor shall apply to the commissioner of the fed-
-146 eral Food and Drug Administration for a waiver pursuant to
147 Section 360K(b) of Title twenty-one of the United States Code, in
148 relation to such provision of this Chapter as may be more restric-
-149 live than federal law or rules promulgated pursuant thereto con-
-150 cerning the distribution, sale, advertising or promotion of tobacco
151 products.
152 Section 336. The General Court delegates to local governments
153 the power to regulate tobacco advertising within their boundaries.
154 The provisions of section 329 to 335. inclusive, shall not preempt
155 or otherwise prohibit the adoption of a local regulation that
156 imposes a more restrictive or complete ban on tobacco advertising
157 or promotion shall control in the event of any inconsistency
158 between this chapter and the local regulation.
159 Section 337. The provisions of section 329 to 336, inclusive,
160 shall not be construed to prohibit the display of a message or
161 advertisement promoting the use of tobacco products. However,
162 this section shall not be construed to permit an advertisement pro-
-163 moting the use of tobacco products by including a message
164 opposing the use of tobacco products within that advertisement.
165 Section 338. If any provision of sections 329 to 337, inclusive,
166 is adjudged by any court of competent jurisdiction to be invalid.
167 such judgment shall not affect, impair or invalidate the remainder
168 thereof, but shall confine its operation to the clause, sentence,
169 paragraph, section or part thereof directly involved in the contro-
-170 versy in which such judgment shall be rendered.
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