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To the Honorable Senate and House ofRepresentatives

We are filing today for your consideration the attached bill entitled "An Act

Relative to Rent Withholding.”

Under this bill, tenants must deposit withheld rent into an escrow account when
they wish to secure a defense against eviction for nonpayment, provided that the tenant
has received prior notice of the escrowing requirement. The bill ensures that funds will
be ultimately available in those instances where a landlord has acted properly. The bill
protects tenants who have legitimate grievances, without discouraging landlords from
renting their properties. The escrowed rent will be held in an account maintained and
administered by the local district, municipal or housing court and will be released once
the landlord and tenant reach an agreement or by court order.

To address the Commonwealth’s pressing housing needs, we must eliminate
arriers and disincentives that discourage the creation ofnew homes. In an effort to

rike a fair balance, this bill safeguards tenants’ rights, but shields landlords from tenant:
'ho unreasonably withhold their rent. We appreciate your early and favorable

deration of this important legislatk

Respectfully submitted

1 'iA
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Uieikenant Governor
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In the Year Two Thousand and One

An Act relative to rent withholding.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 186 of the General Laws is hereby amended
2 by inserting after Section 14 the following new section:—
3 186:14A. Withholding and escrow of rent by tenant.
4 Section 14A. (1) Whenever there exists a material violation of
5 the lease or rental agreement or state sanitary code, affecting the
6 habitability or safety of rental housing, or other material defects in
7 rental housing, violating the state building code or any other local
8 ordinance, bylaw, rule or regulation, affecting the habitability or
9 safety of rental housing, unless the premises are in a hotel, motel,

10 lodging or rooming house occupied by the tenant for less than
11 three months, or unless such material violation or defect was
12 caused by the tenant, a member of tenant’s household or a guest or
13 invitee of tenant or a household member, the tenant may give to
14 the landlord or the landlord’s authorized agent or representative
15 written notice of the tenant’s intention to withhold rent, in escrow
16 pursuant to this section 14A, in whole or in part on account of
17 such violation(s) or defect(s). The notice shall identify each mate-
-18 rial violation or defect with specificity and shall be mailed or
19 delivered to the landlord at least fourteen days prior to the due
20 date for the first rental payment to be withheld in whole or in part
21 on account of such material violation or defect.
22 After the notice of rent withholding has been mailed or deliv-
-23 ered, the landlord shall promptly remedy each such material viola-
-24 tion or defect as may exist and upon doing so shall give the tenant
25 written notice that each such material violation or defect has been
26 corrected. In order to permit any necessary work to be done in the
27 rental housing, in the event that the landlord makes a reasonable
28 request for access, the tenant shall promptly provide the landlord
29 such access as may reasonably be required for inspection of con-
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30 ditions and for corrective work. In the event the landlord does not
31 consider that a material violation or defect exists, the landlord
32 may make arrangements for an inspection by the local board of
33 health or other local code enforcement agency. The tenant shall
34 promptly provide access as may be reasonably necessary for such
35 inspection. Certification by the local board of health or other local
36 code enforcement agency as to the existence of a material defect
37 or violation affecting the habitability or safety of rental housing
38 shall require the landlord to take prompt corrective measures. Cer-
-39 tification by the board of health or other local code enforcement
40 agency that such a material defect or violation does not exist shall
41 require the tenant to withhold no further rent and to agree to the
42 release of any escrowed funds.
43 Within seven days after the due date of the withheld rent, the
44 tenant shall mail or deliver a check or money order in the amount
45 of the rent withheld payable to the Clerk Magistrate of the Divi-
-46 sion of the District Court Department, Municipal Court Depart-
-47 ment, or Housing Court Department within the jurisdiction of
48 which the rental housing is located. The check or money order
49 shall be clearly marked as “rent withholding” and it, or an accom-
-50 panying document, shall legibly set out the address, including any
51 apartment number, of the rental housing, the name and address of
52 the tenant, the name and address of the landlord, and the due date
53 of the rent. Upon receipt of a check or money order with the req-
-54 uisite information, the Clerk-Magistrate shall deposit it into an
55 account maintained for rent escrows. Indices of the rent escrows
56 shall be maintained in the names of the tenants and the landlords.
57 Any interest earned on such account shall be retained by the
58 Clerk-Magistrate to be applied to the costs of administration.
59 In the event a rent escrow has been established by the Clerk-
-60 Magistrate as provided herein, such escrow shall be held by the
61 Clerk-Magistrate pending order of a Massachusetts court with
62 jurisdiction over the parties as to its disposition. Alternatively, the
63 Clerk-Magistrate, pursuant to a written out-of-court agreement
64 between tenant and landlord, may pay the amount of the escrow in
65 such manner as the tenant and landlord, may specify. In disbursing
66 escrowed funds, the Clerk-Magistrate may conclusively rely on an
67 agreement on which the signatures of the tenant and the landlord
68 have been duly notarized.
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Once a tenant has mailed or delivered to the landlord a timely
notice of rent withholding, the tenant may withhold subsequent
rent payments until all material violations and defects which
affect the habitability or safety of the rental housing and which
were identified in the notice, have been substantially remedied,
provided that any such amount of additional rent is escrowed with
the Clerk-Magistrate within seven days after its due date as provided
herein and further provided that the tenant has not unreasonably
denied the landlord access to the rental housing for inspection of
conditions or corrective action notwithstanding the landlord’s
request for such access.
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80 The tenant’s right to withhold rent and to escrow it with the

Clerk-Magistrate, as provided herein, shall be a right in addition
to the tenant’s rights pursuant to section 127 L of chapter 111 of
the General Laws to repair or have repaired defects or conditions
which constitute violations of the standards of fitness for human
habitation as established in the state sanitary code or in other
applicable laws, ordinances, bylaws, rules or regulations, if the
violations may endanger or materially impair the health, safety or
well-being of a tenant of residential premises and if the violations
are so certified by the board of health or local code enforcement
agency. The tenant may make deductions from rent to pay for
repairs on account of such violations pursuant to said sec-
tion 127L, and the tenant may also withhold the balance of the
rent and escrow the withheld amount pursuant to the provisions of
this section.
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95 In the event that the landlord gives a notice of correction to the

tenant as provided herein, the landlord may offer the tenant an
amount suitable to compensate the tenant for diminution in the
value of the premises while the violations and defects existed.
Account shall be taken of amounts paid by the tenant pursuant to
section 127 L of chapter 111 of the General Laws. Upon agreement
as to a suitable disposition of the escrowed rent, the Clerk-Magis-
trate shall be notified so that any such escrowed rent may be
promptly disbursed in accordance with the written agreement
between the tenant and the landlord.
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(2) The landlord of rental premises shall provide each tenant
with a written statement informing a tenant of the requirements
for rent withholding and rent escrowing under subsection (1) of

105
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108 this section together with the name and address of the Division of
109 the District Court Department, Municipal Court Department, or
110 the Housing Court Department within the jurisdiction of which the
111 rental housing is located. Such statement may be part of a lease or
112 other tenancy agreement. If a landlord shall have failed to provide
113 a tenant with such a statement prior to the tenant’s withholding a
114 rent payment on account of a material violation or defect which
115 affects the habitability or safety of rental housing, upon a sum-
-116 mary process action for nonpayment of rent, with respect to any
117 such withholding, the court shall permit the tenant to raise a
118 defense on account of such violation or defect notwithstanding
119 noncompliance with the escrow procedure unless the court finds
120 that the tenant did not act in good faith in withholding the rent.

1 SECTION 2. Section 8A of Chapter 239 of the General Laws,
2 as appearing in the 1998 Official Edition, is hereby amended by
3 striking the second paragraph at lines 16 through 37, by striking
4 the first sentence of the third paragraph at lines 38 through 45, by
5 striking the second sentence of the fourth paragraph at lines 58
6 through 64, by striking the last sentence of the fourth paragraph at
7 lines 72 through 77 and by striking the fifth paragraph at lines 78
8 through 91.

1 SECTION 3. Section 8A of Chapter 239 of the General Laws,
2 as so appearing, is amended by substituting the following second
3 paragraph:—
4 In the event that the owner, the landlord or the landlord’s autho-
-5 rized representative or agent initiates summary process proceed-
-6 ings for nonpayment of rent pursuant to this section, the tenant or
7 occupant shall have a defense to these proceedings for nonpay-
-8 ment of rent with respect to any amounts of rent, which have been
9 withheld and escrowed on account of material defects or viola-

-10 tions affecting the habitability or safety of rental housing in sub-
-11 stantial accordance with the provisions of section 14A of
12 chapter 186 of the General Laws, and with respect to any amounts
13 properly paid for repairs pursuant to the provisions of sec-
-14 tion 127 L of chapter 111 of the General Laws, provided, however,
15 that if the tenant has not acted in good faith in withholding and
16 escrowing rent or if the landlord has been denied reasonable
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17 access by the tenant for the purpose of inspection of conditions
18 and corrective measures, the court may find this defense not to be
19 available to the tenant. In the event a tenant or occupant has not
20 substantially complied with the provisions of section 14A of
21 chapter 186, or with the provisions of section 127 L of chapter 111
22 he shall have no defense, on account of material defects or viola-
-23 tions affecting the habitability or safety of rental housing, to sum-
-24 mary process proceedings for nonpayment of rent, but this lack of
25 a defense to summary process proceedings for nonpayment of rent
26 shall not affect the merits of any counterclaim or action for dam-
-27 ages or other relief which the tenant or occupant may have
28 regarding any such defects or violations affecting the habitability
29 or safety of rental housing.

1 SECTION 4, Section 8A of Chapter 239 of the General Laws,
2 as so appearing, is hereby amended by substituting the words
3 “Except as hereafter provided, in” for the word “In” in line 1; by
4 substituting the words “fair value of the use and occupation of the
5 premises” for the words “said fair value” in lines 64 and 65; by
6 substituting the word “Escrowed” for the word “Such” in line 67;
7 by adding the words “less any costs of suit chargeable to the
8 owner or landlord” after the word “any” in line 72.
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