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By Mr. Fitzgerald of Boston, petition of Kevin W. Fitzgerald.

Frank I. Smizik, Dianne Wilkerson and another for legislation to
expand the drug treatment program with the use of fines for drug vio-
lations and regulating the forfeiture of assets in connection with drug
offenses. The Judiciary.

In the Year Two Thousand and One

An Act to expand the scope of the commonwealth’s drug treat
MENT PROGRAM AND PROVIDE FUNDING THROUGH FINES FOR DRUG
VIOLATIONS AND THE FORFEITURE OF ASSETS CLEARLY USED IN CON-
NECTION WITH DRUG OFFENSES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. (a) It is hereby declared the policy of the Com-
-2 monwealth that individuals who abuse controlled substances, or
3 who are at significant risk of becoming such abusers, should have
4 recourse to meaningful and effective treatment and that the
5 funding for such treatment should, to the maximum extent fea-
-6 sible, be derived from those who violate the laws of the Common-
-7 wealth relative to controlled substances. Accordingly, it is the
8 purpose of this act to promote the public health and welfare by
9 assuring that drug treatment programs be made available to those

10 in need and that fines in drug cases, the proceeds derived from the
11 forfeiture of assets that are clearly shown to have been used in the
12 commission of drug violations, as well as certain other revenues,
13 be paid into a fund dedicated to such drug treatment programs,
14 subject to appropriation.
15 (b) This act is declared to be remedial. In order to more fully
16 accomplish its purpose, it is to be liberally construed and adminis-

-17 tered. The provisions of this act shall be deemed severable, and if
18 any part of this act shall be adjudged unconstitutional or invalid,
19 such judgment shall not affect other valid parts thereof.
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1 SECTION 2. Chapter 10 of the General Laws is hereby amended
2 by inserting after section 35T, as appearing in the 1998 Official
3 Edition, the following section:—
4 Section 35U. There shall be established and set up on the books
5 of the commonwealth a separate fund, to be known as the Massa-
-6 chusetts Drug Treatment Trust Fund, to be administered and uti-
-7 lized by the commissioner of public health for the purposes set
8 forth in chapter one hundred eleven E. Said fund shall consist of
9 all funds received by the commonwealth from the following

10 sources: proceeds under the provisions of paragraph (d) of section
11 forty-seven of chapter 94C; fines paid under the provisions of sec-
-12 tions thirty-two to forty, inclusive, of said chapter 94C; and appro-
-13 priations, gifts, grants, or donations to said fund from public or
14 private sources for the purposes of said fund as set out in said
15 chapter one hundred eleven E. The state treasurer shall not deposit
16 said revenues in, or transfer said revenues to, the General Fund or
17 any other fund other than the Massachusetts Drug Treatment Trust
18 Fund, subject to appropriation. The state treasurer shall deposit
19 monies in said fund in accordance with the provisions of sec-

-20 tion 34 and 34A of chapter 29 in such manner as will secure the
21 highest interest rate available consistent with the safety of
22 the fund. Subject to appropriation, said fund shall be expended
23 only for the purposes stated in chapter one hundred eleven Eat the
24 direction of the commissioner of public health, and any unexpended
25 balances shall be redeposited, as herein provided, for further use
26 consistent with this section.

1 SECTION 3. Chapter 11 IE of the General Laws, as appearing
2 in the 1998 Official Edition, is hereby amended by inserting in
3 section 1, after line 43, the following:—
4 “Fund”, the Massachusetts Drug Treatment Trust Fund estab-
-5 lished pursuant to section thirty-five Uof chapter ten.

1 SECTION 4. Said chapter 11 IE of the General Laws is hereby
2 amended by striking out the definition of “Drug dependent
3 person” in lines 18 to 22, inclusive, of section 1, as appearing in
4 the 1998 Official Edition, and inserting in place thereof the
5 following;—
6 “Drug dependent person”, a person who is unable to function
7 effectively and whose inability to do so causes, or results from,
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8 the use of a drug other than alcohol, tobacco or lawful beverages
9 containing caffeine, and other than from a medically prescribed

10 drug when such drug is medically indicated and the intake is pro-
-11 portioned to the medical need, or a person whose drug use clearly
12 places him at risk of becoming drug dependent, as defined herein.

1 SECTION 5. Said chapter 11 IE of the General Laws is hereby
2 further amended by inserting in section 2, after line 8, as appear-
-3 ing in the 1998 Official Edition, the following:—
4 Subject to appropriation, the director, with the approval of the
5 commissioner, may expend amounts contained in the Fund solely
6 for treatment. Expenditures from the Fund for such purposes shall
7 complement and not replace existing local, state or federal drug
8 treatment-related funding.
9 The director may request, and shall receive, from any depart-

-10 ment, division, board, bureau, commission, or agency of the state
11 or of any political subdivision thereof such cooperation and data
12 as will enable him to properly carry out his activities hereunder.

1 SECTION 6. Said chapter 11 IE of the General Laws is hereby
2 further amended by inserting after the word “plan” in the first sen-
-3 tence of section 4 the following:— to prevent drug abuse through
4 the education of persons who are at risk of becoming drug depen-
-5 dent and.

1 SECTION 7. Said chapter 11 IE of the General Laws is hereby
2 further amended by striking the last sentence of section 4 and
3 inserting in place thereof the following;—
4 The plan shall include a detailed estimate of the cost of its
5 implementation, an estimate of the monies to be accumulated
6 in the Fund, and an estimate of the extent to which other funds,
7 property or services may be available from the commonwealth or
8 any of its political subdivisions, the federal government or any
9 private source.

1 SECTION 8. Said chapter 11 IE of the General Laws is hereby
2 further amended by striking from section 10 the first paragraph
3 and inserting in place thereof the following:—
4 Any defendant who is charged with a drug offense shall, upon
5 being brought before the court on such charge, be informed that
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6 he is entitled to request an examination to determine whether or
7 not he is a drug dependent person who would benefit by treat-
-8 ment, and that if he chooses to exercise such right he must do so
9 in writing no less than five days before trial.

1 SECTION 9. Said chapter 11 IE of the General Laws is hereby
2 further amended by inserting at the end of the eighth paragraph in
3 section 10 thereof the following;— provided, however, that.
4 where the offense charged is that of a sale or sale to a minor, no
5 defendant may be assigned under this section unless that defen-
-6 dant is determined to be drug dependent, not merely at risk of
7 becoming drug dependent.

1 SECTION 10. Said chapter 11 IE of the General Laws is hereby
2 further amended by striking from section 10 the last sentence and
3 inserting in place thereof the following:
4 The provisions of this section shall not apply to a person charged
5 with violating sections thirty-two to thirty-two G, inclusive, of
6 chapter ninety-four C of the General Laws; provided, however,
7 notwithstanding the provisions of section 32H of said chapter 94C or
8 any other law to the contrary, the provisions of this section shall
9 apply to a person charged with a first or second offense of paragraph

10 (a) of section 32 of chapter 94C or a first offense of paragraph (b) of
11 said section 32, a first or second offense of paragraph (a) of section
12 32A of chapter 94C or a first offense of paragraph (b) of said section
13 32A, a first or second offense of paragraph (c) of section 32A of
14 chapter 94C or a first offense of paragraph (d) of said section 32A,
15 a first or second offense of paragraph (a) of section 328 of chapter
16 94C or a first offense of paragraph (b) of said section 328, a first
17 or second offense of paragraph (a) of section 32C of chapter 94C
18 or a first offense of paragraph (b) of said section 32C, and a first
19 or second offense of paragraph (a) of section 32D of chapter 94C
20 or a first offense of paragraph (b) of said section of 32D.

1 SECTION 11. Chapter 94C of the General Laws, as appearing
2 in the 1998 Official Edition, is hereby amended by striking out
3 paragraph (7) of subsection (a) of section 47 and inserting in place
4 thereof the following:—
5 (7) All real property, including any right, title, and interest in
6 the whole of any lot or tract of land and any appurtenances or
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7 improvements thereto, which is used in any manner that is not
8 merely incidental to the commission or the facilitation of the com-
-9 mission of a violation of any provision of section thirty-two,

10 thirty-two A, thirty-two B, thirty-two C, thirty-two D, thirty-two E,

11 thirty-two F, thirty-two G, thirty-two I, thirty-two Jor forty.

1 SECTION 12. Said chapter 94C of the General Laws is hereby
2 further amended by inserting before the first paragraph of subsec-
-3 tion (d) of section 47 the numerical designation “(1)” and by
4 striking everything appearing in said subsection (d) after the
5 second sentence of the first paragraph and inserting in place
6 thereof the following:—
7 In all such suits where the property is claimed by any person,
8 other than the commonwealth, the commonwealth shall have the
9 burden of proving to the court by clear and convincing evidence

10 that the property is forfeitable pursuant to paragraph (3), (5),
11 or (7) of said subsection (a). The owner of said conveyance or real
12 property, or other person claiming thereunder shall have the
13 burden of proof by a preponderance of the evidence as to any
14 applicable exceptions set forth in subsections (c) and (i). The
15 court shall order the commonwealth to give notice by certified or
16 registered mail to the owner of said conveyance, real property,
17 moneys or other things of value and to such other persons as
18 appear to have an interest therein, and the court shall promptly,
19 but not less than two weeks after notice, hold a hearing on the
20 petition. Upon the motion of the owner of said conveyance, real
21 property, moneys or other things of value, the court may continue
22 the hearing on the petition pending the outcome of any criminal
23 trial related to the violation of this chapter. At such hearing the
24 court shall hear evidence and make conclusions of law, and shall
25 thereupon issue a final order, from which the parties shall have a
26 right of appeal.

(2) In all such suits where a final order results in a forfeiture,
28 said final order shall provide for disposition of said conveyance,
29 real property, or any other thing of value by the commonwealth or
30 any subdivision thereof in any manner not prohibited by law
31 which is reasonably calculated to yield the greatest cash proceeds,
32 including sale at public auction or by competitive bidding.
33 (3) All conveyances, real properly, moneys or any other things
34 of value received by the attorney general, a district attorney, any
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35 state or local police department or any other state or local law
36 enforcement agency under the laws of the United States autho-
-37 rizing the transfer of all or a portion of property forfeited under
38 the drug enforcement laws of the United States shall be received
39 on account of the Massachusetts Drug Treatment Trust Fund, and
40 established by section 35U of chapter 10 of the General Laws for
41 no other purpose or account. Said conveyances, real property or
42 any other things of value received by local police departments or
43 other local law enforcement agencies, the attorney general, a dis-
-44 trict attorney, state police and other state law enforcement agen-
-45 cies shall be referred to and disposed of by the office of seized
46 property management within the division of capital asset manage-
-47 ment and maintenance as further provided in this section. To the
48 extent necessary for state or local law enforcement agencies to
49 receive an equitable share of all forms of property forfeited under
50 the drug enforcement laws of the United States and consistent
51 with state drug law enforcement policies and objectives, the
52 attorney general, a district attorney, state or local police depart-
-53 ments and any other state or local law enforcement agencies are
54 encouraged and directed to seek equitable shares of all such feder-
-55 ally forfeited property and to cooperate with federal law enforce-
-56 ment agencies in all cases in which, in the opinion of the
57 responsible state or local official, such cooperation is in the inter-
-58 ests of the commonwealth.
59 (4) All moneys and the proceeds of any sale of property pur-
-60 suant to a final order under paragraph (2) of this subsection and
61 all moneys and the proceeds of any such sale of transferred prop-
-62 erty under paragraph (3) of this subsection shall be remitted to the
63 state treasurer for the benefit of said Massachusetts Drug Treat-
-64 ment Trust Fund.

1 SECTION 13. Said section 47 of chapter 94C of the General
2 Laws is further amended, by striking out subsection (e) and
3 inserting in place thereof the following:—
4 (e) Persons making final disposition or destruction of any
5 property pursuant to court order under this chapter shall report,
6 under oath, to the court the exact circumstances of said disposition
7 or destruction. Any state or municipal officer, department, or
8 agency having custody of any property subject to forfeiture under
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9 this chapter or having disposed of said property shall keep and
10 maintain full and complete records showing from whom it
11 received said property, under what authority it held or received or
12 disposed of said property, to whom it delivered said property, the
13 date and manner of destruction or disposition of said property,
14 the exact kinds, quantities and forms of said property, and the pro-
-15 ceeds obtained upon disposition of said property. The inspector
16 general shall promulgate regulations pursuant to chapter 30A pre-
-17 scribing the form, content, maintenance and availability of said
18 records. All such records shall be open to the public except in
19 specific cases where disclosure will prejudice the possibility of
20 effective law enforcement. Said inspector general may supervise,
21 coordinate, and conduct audits and investigations, when neces-
-22 sary, relating to the administration of this section by any state or
23 municipal officer, department, or agency having custody or having
24 disposed of any property subject to forfeiture under this chapter.

1 SECTION 14. Said section 47 of chapter 94C of the General
2 Laws is further amended, by striking out paragraph two of subsec -

3 tion (f) and inserting in place thereof the following:—
4 (2) There shall be created within the division of capital asset
5 management and maintenance an office of seized property man-
-6 agement to which the attorney general, a district attorney, state
7 police or other state or local law enforcement agencies shall refer
8 any conveyances, real property, and any furnishings, equipment
9 and related personal property located therein, or any other things

10 of value for which seizure or forfeiture is sought. The office of
11 seized property management shall be authorized to preserve and
12 manage such property in a reasonable fashion and to enter into
13 contracts to preserve and manage such property. Said office is fur-
-14 ther authorized to dispose of such property upon a judgement
15 ordering forfeiture issued pursuant to the provisions of subsec-
-16 tion (d), and to dispose of conveyances, real property, or any other
17 things of value received by the attorney general, a district attorney,
18 state police and other state or local law enforcement agencies
19 under the laws of the United States and referred to said office pur-

-20 suant to paragraph (3) of subsection (d). All such dispositions by
21 said office shall be made in any manner not prohibited by law
22 which is reasonably calculated to yield the greatest cash proceeds,
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23 including sale at public auction or by competitive bidding. Subject
24 to appropriation, the proceeds of any such disposition may be
25 used to pay the reasonable expenses related to the storage, mainte-
-26 nance, management, and disposition of the property and the bal-
-27 ance thereof shall be remitted to the state treasurer for the benefit
28 of the Massachusetts Drug Treatment Trust Fund established pur-
-29 suant to section 35U of chapter ten. Subject to appropriation, said
30 office may receive funding from said Massachusetts Drug Treat-
-31 ment Trust Fund through a portion of the proceeds of each sale of
32 such managed property.

1 SECTION 15. Said section 47 of chapter 94C of the General
2 Laws is further amended, by adding after subsection (j) the
3 following;—
4 (k) Notwithstanding any special or general law to the contrary,
5 whoever, acting under color of official title or position, takes any
6 action to conceal, withhold, retain, divert or otherwise prevent
7 any moneys, conveyances, real property, or any other things of
8 value forfeited under this section or forfeited and transferred to a
9 state or local agency under the laws of the United States, from

10 being disposed of in accordance with the provisions of this section
11 shall be punished by a fine of not more than one thousand dollars
12 or by imprisonment in a jail or house of correction for not more
13 than one year, or both.

1 SECTION 16. This act shall not apply to any convictions
2 entered, sentences imposed or asset forfeitures finally adjudicated
3 prior to the effective date of this act. On and after the effective
4 date of this act, the provisions of this act shall apply to (a) all
5 funds derived from proceedings under section 47 of chapter 94C
6 of the General Laws, (b) all money or other property forfeited to
7 the United States under the drug enforcement laws of the United
8 States and received by State or local law enforcement agencies
9 from the Federal government under any forfeiture sharing pro-

-10 gram, and (c) all criminal and civil fines paid under the provisions
11 of sections 32 to 40, inclusive, of said chapter 94C, irrespective of
12 when such proceedings under said section 47, federal forfeitures
13 or prosecutions under said sections 32 to 40, inclusive, may have
14 been commenced.
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