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To the Honorable Senate and House of Representatives

I am filing today for your consideration the attached legislation entitled "An Act
Further Protecting the Privacy Rights of Victims of Sexual Assault and Domestic
Violence.”

This legislation builds upon, strengthens, and codifies the protections afforded to
victims ofsexual assault and domestic violence. This bill will enhance the privacy of
victims ofsexual assault and domestic violence by ensuring that such victims’
confidential communications and counseling records ("privileged materials") are
protected from public scrutiny to the greatest extent possible under the Massachusetts
Constitution. The bill would require that victims and the keepers of privileged materials
be notified and be given an opportunity to be heard prior to a court ruling on whether
such records must be produced for the court’s review.

ill

The bill also provides that should the court determine that it is required to order
disclosure ofprivileged materials, the court will be required to issue a protective order to
ensure that: (1) access is limited only to those individuals who absolutely and
unavoidably must have it; (2) the materials will be impounded by the court and made
available only to those individuals authorized to review such materials; (3) the materials
may not leave the courthouse, be photocopied, or otherwise reproduced without prior
application to and order of the court, or be reviewed by any unauthorized individuals; (4)
no person may disclose any portion of the contents of the records to any person without
prior order of the court permitting disclosure to a named individual; and (5) no counsel or
party shall offer or attempt to offer into evidence any portion of the materials without
prior authorization of the court.

The bill also provides that the victim and the keeper of privileged materials have a
right to appeal an order of the courtto a single justice of the Appeals Court where such
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order requires disclosure of the privileged materials. Such appeal shall be filed within 10
days of entry ofany such order. Production of confidential records will be stayed
pending a decision of the single justice.

In addition, the bill would assure the same confidentiality to communications
between victims ofrape and domestic violence and licensed psychotherapists, social
workers, and nurses as provided between such victims and rape crisis counselors and
domestic violence counselors.

This bill will continue the progress we have made over the last several years in
protecting the privacy of victims of domestic violence and sexual assault. I urge you tc
give this bill prompt and favorable consideration.

Respectfully submitted,

kjljSfA
/Jane Swift
[Governor
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In the Year Two Thousand and One

An Act to protect the privacy rights of victims of sexual assault
AND DOMESTIC VIOLENCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 233 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by inserting after
3 section 20L the following two new sections:—
4 Section 20M. (1) As used in this section the following words
5 shall have the following meaning unless the context clearly
6 requires otherwise:
7 “Protected information”, privileged material or confidential com-
-8 munications described in chapter 3of chapter 718, section 135 A of
9 chapter 112, section 17 of chapter 1238 or section 20A, 208, 20J,

10 or 20K of chapter 233, or discovery of information relating to
11 whether a victim or complaining witness in cases of alleged sexual
12 assault or domestic violence has ever sought counseling or psy-
-13 chotherapy, been a party to proceedings involving the Department of
14 Social Services, or previously been a victim of a sexual assault.
15 In a criminal proceeding, access to protected information may be
16 compelled only to the extent constitutionally required. Any party
17 seeking such access to or discovery of protected information, on the
18 grounds that such access or discovery is constitutionally required,
19 shall file a written motion accompanied by affidavits with the court
20 of record and serve such motion upon all parties involved in the pro-
-21 ceedings. No hearing shall be scheduled unless the written motion
22 satisfies all applicable requirements for obtaining an order for in
23 camera review of privileged or confidential records or other mate-
-24 rials containing protected information, imposed by case law, statutes,
25 rules of court, and constitutional provisions. If the written motion
26 fails to satisfy all such requirements, it may be summarily denied
27 without a hearing. If the written motion satisfies all requirements,
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28 the court of record shall not consider the motion without holding a
29 hearing as described in this section to determine whether and to what
30 extent a court order should issue for the production of such materials
31 to the court; provided, however, that this section and section 20N
32 shall not apply to any material where the privilege at issue belongs
33 to the defendant except where the defendant intends to rely on the
34 records described herein or where it is otherwise required by law.
35 No such motion or argument, affidavit or proffer in support thereof
36 by the moving party shall be heard or considered ex parte. At the
37 hearing on such motion, the burden of the party seeking access or
38 discovery in order to obtain an order for in camera review of pro-
-39 tected information shall be satisfied only by proffer or affidavit.
40 The holder of the privilege and the keeper of any such protected
41 materials shall be notified of and given an opportunity to assert
42 the privilege and shall have the right to be heard at said hearing.
43 The privilege shall be considered asserted unless waived in writ-
-44 ing or in open court.
45 Following consideration of the moving party’s motion and affi-
-46 davits, the court may issue a written order indicating whether and to
47 what extent an in camera review is to be conducted. Such order
48 shall make specific findings of fact and rulings of law in support of
49 a determination that materials must be produced for in camera
50 review. No protected information shall be produced or made avail-
-51 able for in camera review except upon an order issued by the court
52 in compliance with this section, and no protected information shall
53 be made available to the party seeking access or discovery except
54 after an in camera review. No such materials shall be ordered to be
55 produced for in camera review upon the defendant’s motion unless
56 such production is required by the Massachusetts Declaration of
57 Rights or the United States Constitution. In its order directing pro-
-58 duction of protected information, the court shall identify the spe-
-59 cific materials to be produced for an in camera review, including the
60 person or persons whose records are to be produced, the keeper or
61 keepers of such records, the period of time for such records to be
62 produced and any other factor which may be used to narrow or min-
-63 imize the materials produced, consistent with the rights of all par-
-64 ties and persons concerned.
65 If after such in camera review the court determines that defense
66 counsel and the prosecutor must have access to any protected infer-
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mation under applicable constitutional requirements, the court shall
make written findings of fact and rulings of law in support of an
order requiring disclosure of such material. The order of disclosure
shall be narrowly drawn to encompass only those specific records
held to be constitutionally subject to disclosure, and any separate or
specific information in such records, not required to be disclosed,
shall be redacted by the court. The court shall also issue a separate
protective order which shall state at a minimum:

67
68
69
70
71

73
74

(a) that access to the materials containing protected information
shall be limited to those individuals identified-in the order as
absolutely and unavoidably necessary;

75

76
77

(b) the identity of those individuals authorized to review the mate-
rials which are the subject of the court order, and their relationship to
the parties;

78
79
80

(c) that materials are to be impounded by the court and made
available only to those individuals authorized to review such mate-
rials;

81
82
83

(d) that the materials are not to leave the courthouse, are not to be
photocopied or otherwise reproduced without prior application to
and order of the court, and are not to be reviewed by any unautho-
rized individuals;

84
85

86
87

(e) that no person shall disclose or disseminate any portion of the
contents of the materials to any person without prior application to
and order of the court permitting disclosure to a named individual;
and

88
89
90
91
92 (f) that no counsel or party shall offer or attempt to offer into evi-

dence any portion of the materials or information derived from the
materials without prior authorization of the court consistent with
applicable case law.

93
94
95

The court shall maintain a log indicating who has reviewed the
material and when such material was reviewed.

96
97
98 Any person who violates the disclosure order shall be punished by

a fine of not less than five thousand dollars or more than fifty thou-
sand dollars, and imprisonment in a house of correction for not more
than two and one half years.

99

100
101
102 Section 20N. The holder of the privilege and the keeper of such

confidential or privileged materials shall have a right to appeal an
order of the court to a de novo review of a single justice of the
Appeals Court where such order requires (I) disclosure to the court

103
104

||os
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106 for an in camera inspection; or (2) disclosure to the defense counsel
107 and prosecutor. Such appeal shall be filed within ten days of entry of
108 any such order. Criminal proceedings and the production or disclo-
-109 sure of protected information shall be stayed pending a decision of
110 the single justice. Pendency of the appeal constitutes excludable
111 delay under Massachusetts Rule of Criminal Procedure 36.

1 SECTION 2. Paragraph 3 of section 20J of chapter 233 of the
2 General Laws, as appearing in the 1998 Official Edition, is hereby
3 amended by inserting in line 11 after the words “sexual assault” the
4 following:— ,or a licensed psychotherapist, social worker, or psy-
-5 chiatric nurse.

1 SECTION 3. Paragraph 7 of section 20J of said chapter 233 of the
2 General Laws, as so appearing, is hereby amended by inserting in
3 line 30 after the words “such confidential communications shall” the
4 following:— be entitled to the same protections as communications
5 defined in section 20A of chapter 233 and shall.

1 SECTION 4, Paragraph 4 of section 20K of said chapter 233 of
2 the General Laws, as so appearing, is hereby amended by inserting
3 in line 20 after the words “victims of abuse” the following;— ,or a
4 licensed psychotherapist, social worker, or psychiatric nurse.

1 SECTION 5. Paragraph 7 of section 20K of said chapter 233 of
2 the General Laws, as so appearing, is hereby amended by inserting
3 in line 31 after the word “shall” the following:— be entitled to the
4 same protections as communications defined in section 20A and 20J
5 of chapter 233 and shall.

1 SECTION 6. Paragraph 7 of section 20K of said chapter 233 of
2 the General Laws, as so appearing, is hereby amended by striking in
3 its entirety the third sentence beginning on line 34 and concluding
4 on line 41.

1 SECTION 7. Chapter 265 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by inserting after sec-

tion 44 the following new section:—
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4 Section 45. Any person convicted of a violation of sections 138,
5 13F, 13H, 22, 22A, 23, or 248 of this chapter shall, in addition to
6 any term of imprisonment or probation imposed, be fined $2OO to be
7 deposited by the court into the rape victims’ medical and forensic
8 assistance fund established by section 2WW of chapter twenty-nine.
9 Such fund will be administered by the commissioner of public health

10 for the purpose of providing medical and forensic examination serv-
-11 ices to rape victims. The fine shall not be waived or reduced except
12 upon written findings of fact that such payment would cause the
13 person against whom such fine is imposed severe financial hardship.
14 Such findings shall be made independently of a finding of indigency
15 for the purpose of appointing counsel. Otherwise, if the person is
16 sentenced to a correctional facility in the commonwealth and the fine
17 has been paid, the court shall note the fine on the mittimus.

1 SECTION 8. Chapter 29 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by inserting after
3 section 2VV the following new section: —
4 Section 2WW. There is hereby established and set up on the
5 books of the commonwealth a separate fund to be known as the rape
6 victims’ medical and forensic assistance fund. Said fund shall con-
-7 sist of all fines collected pursuant to section forty-five of chapter two
8 hundred and sixty-five together with any appropriation, grant, gift or
9 other contribution made to said fund and any income derived from

10 the investment of such funds.
11 Amounts credited to the fund shall be expended by the commis-
-12 sioner of public health, subject to appropriation, for the purpose of
13 providing medical and forensic examination services to rape victims.
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