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HOUSE OF REPRESENTATIVES,
The committee on Health Care, to whom was referred the petition
(accompanied by bill. House, No. 4132) of Brian S. Dempsey and
James P. Jajuga (with the approval of the mayor and city council) for
legislation to facilitate the viability of Hale Hospital in the city of
Haverhill, reports recommending that the accompanying bill (House,
No. 4327) ought to pass. [Local Approval Received.]
For the committee.

HARRIETT L. STANLEY.
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Commontocaltt of iflassadjuaetts
In the Year Two Thousand and One

An Act relative to hale

hospital in the city of haverhill.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
SECTION 1. Chapter 211 of the Acts of 2000 is hereby
1
2 amended by inserting the following additional definitions to
3 Section 1:
4
“Act”, Chapter 211 of the Acts of 2000, as amended by this act.
“Affiliate”, an organization which either controls or is a sub5
-6 sidiary of an organization which either controls, or is a subsidiary
7 of an organization which controls another entity, directly or indi-8 rectly, by means of the controlling organization or another sub-9 sidiary or affiliate of the controlling organization being the sole

10 member of such entity or having the power to appoint at least one-11 half of the members, shareholders or governing body of such
12 entity, or having retained reserved powers to approve significant
13 activities of such organization or otherwise controlling the gov-14 erning body of such entity.
15
“Affiliation”, an affiliation authorized by paragraph (a) of
16 section 6G through transfer of all or substantially all of the hos-17 pital assets and operations and the nursing home real property to a
18 new hospital entity pursuant to a definitive agreement.
19
“Definitive agreement”, an agreement entered into prior to the
20 implementation date by and between the city and a new hospital
21 entity as amended from time to time, which agreement includes a
22 purchase and sale agreement for the transfer of the assets and
23 operations of the hospital and also the nursing home real property
24 to a new hospital entity, and which agreement is subject to the
25 terms and conditions of an affiliation agreement (referred to
26 herein as an operating agreement) incorporated by exhibit into
27 such agreement.
28
“Essent”, Essent Healthcare, Inc., a Delaware for-profit corpo-29 ration, Essent Healthcare of Massachusetts, Inc., a Massachusetts
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30 for-profit corporation and any affiliate of either of the foregoing,
31 which is authorized by this act to be the new hospital entity
32 should the city succeed in negotiating the terms of a definitive
33 agreement with Essent
34
“Health care services”, the operation of a hospital as defined in
35 section 51 of chapter 111 of the General Laws, as appearing in the
36 2000 Official Edition, and any successor thereto and any service
37 or program necessary, appropriate or consistent with the operation
38 of an acute care hospital including, but not limited to: inpatient,
39 outpatient and emergency acute and sub-acute hospital services;
40 skilled nursing services; rehabilitation services; diagnostic serv-41 ices; pharmaceutical services; medical office buildings; health
42 care education, research and training; physician and health care
43 practice professional services; health, wellness and fitness pro44 grams; and public health and disease prevention programs.
45
“Hospital real property”, the building and the approximately
46 8.44 acre parcel of land on which the hospital is located, with an
47 address at 140 Lincoln Avenue, Haverhill, MA, and listed as Map
48 423, Block 153, Lot 8 at the Assessor’s Office, City of Haverhill
49
“Implementation date”, the date a definitive agreement is
50 implemented meaning that the hospital assets and operations and
51 the nursing home real property is transferred to a new hospital
52 entity and the operating agreement is effective
53
“Includes” or “Including”, by way of illustration and not by
54 way of limitation
55
“New hospital”, the hospital operated by a new hospital entity
56 to which the hospital assets and operations and the nursing home
57 real property may be transferred pursuant to this act
58
“New hospital entity”, Essent, or another individual, private,
59 nonprofit, for-profit or public entity or agency, and any affiliat
60 thereof, which purchases the hospital assets, and which ma
61 purchase the nursing home real property and becomes asu
2 operator to the new hospital, in accordance with section 6G
63 hereof
“Nursing home”, the Glynn Memorial Nursing Home, a publ
64
65 nursing facility owned and operated by the city
66
“Nursing home real property”, the building and tl
67 mately 9 acre parcel of land on which the nursing he
68 with an address at 61 Brown Street, Haverhill, MA
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69 Map 419, Block 171, Lot I C at the Assessor’s Office, City of
70 Haverhill.
71
“Operating Agreement”, the affiliation agreement incorporated
72 by reference as an exhibit to the definitive agreement, which
73 agreement delineates the terms of the new hospital entity’s

74 ongoing commitments and continuing obligations

to

the city in

75 connection with the operation of the hospital.
76
“Subsidiary”, an organization which is controlled by another
77 entity, directly or indirectly, by means of the entity or another sub-78 sidiary or affiliate of the entity being the sole member of such
79 organization or having the power to appoint at least one-half of
80 the members, shareholders or governing body of such organiza-81 tion or having retained reserved powers to approve significant
82 activities of such organization or otherwise controlling the gov-83 erning body of such organization.
SECTION 2, Section 5 of Chapter 211 of the Acts of 2000 is
1
2 hereby amended by inserting after Section 6F a new Section 6G

3 and by redesignating the existing Section 6G and Section 6H as
4 Section 6H and 61, respectively;
5
Section 6G. (a) Notwithstanding the provisions of any general
6 or special law or regulations to the contrary, on and after the
7 effective date of this act, the city, acting by the mayor, with the
8 approval of the city council is hereby authorized to enter into a
9 definitive agreement with a new hospital entity so that a new hos-10 pital may continue to provide health care services within the
11 service area and engage in any activity or undertaking necessary
12 or incidental thereto. The definitive agreement may provide for
13 the sale of all or substantially all of the assets of the hospital and
14 all assets relating to the operation of the hospital, as the mayor
15 deems necessary for the operation of the new hospital including:
16 tangible personal property, such as equipment, inventories, sup-17 plies, medical records, furniture and automobiles; accounts receiv-18 able and other current assets including assets held by the hospital;
19 rights with respect to leases and subleases, governmental and
20 administrative licenses, permits, authorizations, orders, registra-21 tions, certificates, variances, approvals, consents, and franchises
22 used or useful in connection with the operation of a new hospital;
23 patient lists; rights under any contracts relating to the operation of
—
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24 the hospital; business and financial records, books and materials;
25 rights to insurance policies; and claims and other causes of action,

26 and including all assets conveyed or transferred in accordance
27 with the agreements referred to in paragraph (b), provided that all
28 transfers of real property shall be governed by the provisions of
29 paragraphs (b) and (c). The definitive agreement may provide that,
30 in consideration of any or all of the assets transferred to a new
31 hospital entity pursuant to this act, the city shall transfer certain
32 obligations of, or relating to the operation of, the hospital to such
33 new hospital entity. The city is authorized to accept and hold
34 notes, bonds and any other evidence of indebtedness of a new hos-35 pita! entity in connection with its assumption of such obligations
36 and the new hospital entity’s liability therefor may be secured by
37 its mortgage or pledge of any or all of its revenues or assets to the
38 city as well as by a guarantee.
(b) In order to effectuate the transactions authorized in para39
-40 graph (a), the city is hereby authorized to enter into one or more
41 agreements with a new hospital entity, in such form and with such
42 terms and conditions as the mayor and the city council may deter-43 mine to be in the best interests of the city, including any provi-44 sions providing for indemnification as mutually agreed between
45 the parties. No deed conveyed by or on behalf of the city of the
46 title to the hospital real property shall be valid unless such deed
47 provides that the hospital real property is subject to a reversionary
48 interest to the city in the event that the hospital real property
49 ceases to be utilized for the provision of acute health care services
50 consistent with the purposes of this act. No deed conveyed by or
51 on behalf of the nursing home property shall be valid unless such
52 deed provides that the nursing home property is subject to a rever-53 sionary interest in the city in the event that the nursing home
54 property ceases to be utilized for the provision of acute health care
55 services or a medical office building is not constructed on the
56 nursing home real property or the hospital real property. The city
57 is hereby authorized to enter into an agreement with a new hos-58 pital entity setting forth the terms and conditions of the city’s
59 reversionary in the hospital real property and the nursing home
60 real property, provided, however, that such agreement shall pro-61 vide that the city’s reversionary interest may be exercised in the
62 discretion of the city and shall survive for a period of not less than
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years subsequent to the implementation date. The form, terms,
details and content of any such reversionary agreement are to be
by and between Essent and the city and need not be included in
any instrument of conveyance provided they are incorporated by
reference in any such instrument. The terms of any reversionary
interest and agreement shall provide that the properties shall be
used for a minimum of five years for emergency health care services, ten years for acute health care services, and for the provision
of health care services for as long as is allowable under law. In the
event that a new owner should construct a medical office building
on either the hospital real property or the nursing home real property and the city chooses to exercise its reversionary interest on
the property upon which the medical building has been constructed, the city shall assume any outstanding construction
financing directly related to the construction of the medical
ten

building.
(c) The operating agreement to which the definitive agreement
is subject and incorporated by reference therein shall require the
new hospital entity to provide acute care health care services in
the city for no less than ten years and to operate an emergency
room for no less than five years after the implementation date. In
addition, the operating agreement shall provide for the creation of
an advisory board to the new hospital which shall be comprised of
community representatives. Any such members of such advisory
board who may have served on the hospital board of trustees, or
who were employed by the hospital or the city shall not by so

serving violate section 17 or section 19 of chapter 268 A of the
General Laws, and section 20 of said chapter 268 A shall not apply
with respect to any interest any such board member or employee
may have with regard to any contract between the city and a new
hospital entity which is entered into within the scope of this
section where such interest arises because of an appointment made
pursuant to this section.

(d) All contracts, including leases, mortgages, obligations, benefits, rights and liabilities of the city, the board of trustees and the
hospital that are transferred to a new hospital entity pursuant to
99 the terms of the definitive agreement and any provisions of this
100 act shall continue in full force and effect in accordance with law
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101 and shall be transferred to, assumed by and imposed upon such
102 new hospital entity by operation of law.
(e) For purposes of Section 6G only, “authorized officers” shall
103
104 be the mayor and the chief executive officer, but each of said indi-105 viduals may designate any other officer of the city to act on his
106 behalf as an authorized officer for any and all purposes under this
107 section. For purposes of this definition, “officer of the city” shall
108 mean a person who is in charge of a department of the city or who
109 is a member of an administrative board of the city.
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SECTION 3. Section 6H of the act, redesignated as Section 61
in accordance with Section 3 hereof, is amended by being
replaced with the following:—
Section 61, In order to promote the hospital’s ability to compete
more effectively in the health care marketplace, and in furtherance
of the other purposes of this act, notwithstanding sections 23A to
23C, inclusive, of chapter 39 of the General Laws, and section 10
of chapter 66 of the General Laws relating to the availability of
public records as defined in clause 26 of section 7 of chapter 4 of
the General Laws, all writings and other records concerning
actions taken pursuant to Sections 6A through 6G shall not be
deemed to be public records for the purposes of said section 6,
and executive sessions may be held concerning the following:
rates and charges; contracts and other arrangements with a new
hospital entity, health care purchasers or with health care systems,
or a constituent or affiliate thereof, with which the hospital is
affiliated or is proposing to affiliate, including a definitive agreement and operating agreement, contracts relating to clinical
service arrangements; medical records; and marketing strategies,
strategic plans or other plans, analyses, evaluations, data or programs, if disclosure is deemed by the hospital board or other committee charged with such matters to be likely to give an unfair
competitive or bargaining advantage to any person or entity. This
section shall not be construed to modify the provisions of the
statutes cited in this paragraph as they otherwise apply to records,
meetings and deliberations of the city council affecting the hospital, except that meetings and deliberations relating to taking
actions with respect to entering into a definitive agreement or
affiliation arrangements with respect to the hospital may be in
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30 executive session, and all writings and other records provided to
31 the hospital, to such other committee charged with these matters,

32 or
33

-34
35
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-38
39
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-41
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45
1
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5
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7
-8

9
10
11
12

13

the city council by a new hospital entity or a health care
system with which affiliation is under consideration by the hospital and the city council shall not be deemed to be public records
for purposes of said section 10. Notwithstanding the foregoing,
the seventh paragraph of section 238 of chapter 39 of the General
Laws, relating to the records of and votes taken in executive sessions, shall apply to the records of and votes taken in executive
sessions held by the board, by such other committee charged with
these matters or of the city council, with regard to any of the subject matters identified in this section for which executive sessions
may be held. This section shall not be deemed to prevent access
by an agency of the commonwealth to records of the hospital to
which it would otherwise be entitled under other provisions of
general or special law.
to

SECTION 4. (a) The provision of services to a new hospital
entity, pursuant to an agreement between the city and such entity,
by an employee of the city, the hospital or nursing home as of the
effective date of this act or by an employee who is a city, hospital
or nursing home employee immediately prior to the effective date
of this act and who becomes an employee, officer or trustee of
such new hospital entity in accordance with the definitive agreernent, shall not be deemed to violate the provisions of sections 17,
18, 29, 20 and 23 of chapter 268 Aof the General Laws.
(b) Nothing in this act shall limit the ability of the hospital or a
new hospital entity to change or terminate the employment status
of any employees as and to the extent permitted by applicable law,
any applicable collective bargaining agreements.

SECTION 5. The city and all other agencies and officers of the
1
2 commonwealth are hereby authorized to take such actions as may

3 be necessary or desirable in the judgment of the city

to

effect the

4 transactions authorized by this act, the transition of assets and

5 employees, and the purposes of this

act.

SECTION 6. (a) Notwithstanding the provisions of any general
1
2 or special law or regulations to the contrary, the division of med-
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3 ical assistance may negotiate and implement an intergovernmental
4 transfer agreement for hospital fiscal years 2000, 2001 and 2002
5 with the city on behalf of the hospital. Pursuant to the agreement,
6 the division may expend an amount not to exceed $6,000,000
7 from the medical assistance intergovernmental transfer account
8 within the uncompensated care trust fund for the intergovern-9 mental funds transfer component of disproportionate share pay-10 ments and service rate payments, as established in accordance
11 with Title XIX of the federal Social Security Act, or any successor
12 federal statute, any regulations promulgated thereunder, the
13 Medicaid state plan and the terms and conditions of agreements
14 reached with the division for such transfer payments. No funds
15 shall be expended unless the city is legally obligated to make an
16 intergovernmental funds transfer to the division for deposit into
17 said medical assistance intergovernmental transfer account in an
18 amount specified in the agreement which amount shall be not less

19 than 50 percent of the amount of the intergovernmental funds
transfer. All revenues generated pursuant to the provisions of this
section shall be credited to said medical assistance intergovernmental transfer account. An accounting of such payments shall be
reported quarterly to the house and senate committees on ways
and means.
(b) In authorizing the transactions for the benefit of the people
of the commonwealth, and in full recognition of the implications
thereof, it is declared to be the intent of this act to preempt the
28 application to said transaction of chapter 308 of the General

20
21
-22
23
24
25
26
27

29 Laws.
SECTION 7. (a) Each current hospital employee with ten (10)
1
2 or more years of service in the city’s retirement system shall be

3 entitled

to

receive as a retirement allowance enhancement a two

4 (2) year increase in his or her years of service or age.
5
(b) each current hospital employee with ten (10) or more years
6 of service in the city’s retirement system shall have the right to
7 buy up to three (3) years of creditable services, provided that the
8 payment for such purchase shall be without interest and must be
9 made within three (3) years of application on such terms and con-10 ditions as are established by the Haverhill Retirement Board and
11 provided further that individuals must apply for such purchase
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12 within sixty (60) days of termination of “active service,” For the

13
14
15
16
17
18

19
20
21
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23
24
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26
27
28

purposes of this section, current employees in active services shall
include: (i) employees actively employed as of one (1) day prior
to the sale or closure of the hospital; (ii) employees on maternity
leave as of one (1) day prior to the sale or closure of the hospital;
(iii) employees on workers compensation leave for two (2) years
or less as of one (1) day prior to the sale or closure of the hospital;
(iv) employees on approved medical leaves as of one (1) day prior
to the sale or closure of the hospital; and (v) employees who have
been terminated and who are reinstated by an arbitrator.
(c) Any current hospital employee who elects a retirement
allowance pursuant to the provisions of section 10 of chapter 32
of the General Laws, including those who become eligible by
electing the retirement enhancement referred to in subsections (a)
and (b) above, shall receive such section 10 benefits based on a
three (3) year final average salary.
(d) The city will retain responsibility for the ownership and

29 security of all employee personnel records for hospital employees.
30 The city agrees to respond to prospective employers by con-31 firming dates of employment. No further information will be pro-32 vided without the written consent of the employee in question.
33
(e) The city, at its expense, will extend existing health insur-34 ance benefits, at the current percentage contribution level, to hos-35 pital employees who are currently covered for health insurance
36 through their employment at the hospital for a bridge period of up
37 to ninety (90) days following the closure or sale of the hospital.
38 Such health insurance benefits will cease on the earliest to occur
39 of the following: (i) the employee obtains health insurance
40 through employment; (ii) the employee obtains health insurance
41 through the city’s health insurance benefit for retirees; (iii) the end
42 of the ninety (90) day period described above; or (iv) if and at
43 such time as the employee’s unemployment insurance claim is terlinated or deni

SECTION 8. The provisions of the act shall be deemed to pro
nd additional alternative method for the effec
tuation of the purposes of this act and shall be construed to be
supplemental to and not in derogation of, powers otherwise conthe city; provided, however, that insofar as the
provisions of this act are inconsistent with the provisions of any
ral or special law, administrative order or regulation or any
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8 limitation imposed by a corporate or municipal charter, the provi-9 sions of this act shall be controlling.

SECTION 9. This act, being necessary for the health and wel1
-2 fare of the citizens of the commonwealth, shall be liberally con-

-3 strued
1

2

to

effect its purposes.

SECTION 10. This act shall take effect upon its acceptance by
of the representative City, acting by vote of the City Council.

vote
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