
No. 4869

.1

The Commonwealth of Massachusetts
Executive Department

TATE HOUSE • BOSTON 021

®tje Commontoealtt) of iflassactjusetts

(617) 727-3600

JANE SWIFT

January 20, 2002

ic Honorable Senate and House of Representative,

Pursuant to ArticleLVI, as amended by Article XC, Section 3, of the
Amendments to the Constitution of the Commonwealth ofMassachusetts, 1 am returning
to you for amendment House Bill No. 843, “An Act Increasing the Fee for Admitting a
Person to Bail.”

This legislation would increase, from $25.00 to $40.00, the current fee charged by clerk
magistrates, assistant clerks, hail commissioners and other persons authorized to release arrestei

persons at night and on weekends and holidays when the courts are not in session. The statfmg
and financing ofan out-of-court bail system is of critical importance. I commend those who
perform this public service, and agree their compensation should be adjusted to a level
commensurate with their responsibilities

1 have long been concerned, however, that the current system of compensation - under
which bail commissioners get paid only when they release a defendant on personal recognizanc
rr set bail within the defendant’s means - potentially creates a financial incentive to release

jfendants. Such an incentive can result in the inappropriate release of dangerous defendants
ndermine the confidence of the public in the criminal justice system. Although this incentiv

actually may influence only a small number of bail determinations, financial incentives of this
no place whatsoever in our system of justice

immend that this bill be amended to require the development of a revised system
II eliminate the incentive and provide adequate compensation for bail commissioner

aire that the new system is developed by those with expertise in the complexities of managi
an out-of-court bail system, I propose that the State Bail Administrator, in consultation with the

Superior Court Bail Committee Justices, convene a study commission to recommend a revised
structure to achieve these goals. I am ready to work with the Bail Administrator, the Judiciary,
and the Legislature in creating a system that will protect the rights of persons who have been
charged with a crime without providing an inappropriate incentive for their release.
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i therefore recommend that House Bill No. 843, be amended by striking out all text after
the enacting clause and inserting in place thereof the following text;

The state bail administrator, in consultation with the superior court bail committee
justices, is authorized and directed to convene a commission to study and report upon the out-of
court bail administration system of the Commonwealth and the method ofcompensating those
persons authorized when court is not in session to take bail or release on personal recognizance
persons arrested for any misdemeanor or felony. The commission shall consist ofnot more than
seven members selected by the superior court bail committee, and shall include the state bail
administrator and the following additional members or their designees: the secretary of the
executive office of public safety, a justice of the superior court, a justice of the district court, anc
a district attorney of the Commonwealth. Such study shall examine methods to: (1) ensure that
the system of compensation operates in a manner that does not provide any incentive either for
the release or retention ofpersons arrested; (2) continue to finance the out-of-court bail
administration system through the collection of fees paid by defendants considered for bail
outside ofcourt; (3) provide a level ofcompensation commensurate with the responsibilities and
working conditions ofpersons authorized to make bail decisions when court is not in session;
(4) protect the rights of arrested persons to be considered for bail in accordance with legal
requirements. The state bail administrator, no later than June 30, 2002, shall report to the Genera
Court and the Governor of the Commonwealth the results of such study together with
recommendations for revision of the compensation system, including drafts of legislation
necessary to carry its recommendations into effect.
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