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HOUSE OF REPRESENTATIVES,

The committee on Ways and Means to whom was referred the Bill
relative to the wrongfully convicted (House, No. 5199), reports that
the same ought to pass with an amendment substituting therefor the
accompanying bill (House, No. 5384).

For the committee,

JOHN H. ROGERS.
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In the Year Two Thousand and Two,

An Act relative to compensation for wrongful felony convic-
tions.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The general court hereby finds that (1) innocent
2 persons who have been wrongly convicted of felony crimes and
3 subsequently imprisoned have difficulty achieving legal redress
4 because of a variety of substantive and technical obstacles in state
5 law; (2) these innocent persons should be afforded an available
6 remedy from the Commonwealth, and (3) the provisions of this
7 act are intended to permit a person who has already obtainedrelief
8 from a wrongful conviction and who demonstrates by clear and
9 convincing documentary evidence that he or she did not commit

10 the crime to seek compensation for damages against the common-
-11 wealth.

1 SECTION 2. The General Laws, as appearing in the 2000 Offi-
-2 cial Edition, are hereby amended by adding the following new
3 chapter:—.

5 Section 1. (a) Claims shall be allowed against the common-
-6 wealth for wrongful criminal felony conviction resulting in
7 imprisonment if the claimant has received a full pardon on the
8 basis of a written finding by the Governor of actual innocence for
9 the crime for which the claimant was sentenced or has been

10 granted judicial relief by the court, pursuant to Rule 30 of Massa-
-11 chusetts Rules of Criminal Procedure or otherwise, absolving the
12 claimant of guilt on the basis of actual innocence of the crime for
13 which the claimant was sentenced. The Governor or the court
14 shall specifically state, in the pardon or order, the evidence or
15 basis on which the finding of actual innocence is based, (b) As

4 CHAPTER 258D
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16 used in paragraph (a) of this section, in order for an individual to
17 recover damages against the commonwealth based upon “actual
18 innocence”, the individual must establish the following by docu-
-19 mentary evidence:
20 (i) the individual was charged, by indictment or information,
21 with the commission of a public offense classified as a felony;
22 (ii) the individual did not plead guilty to the offense charged, or
23 to any lesser included offense, but was convicted of the offense;
24 (iii) the individual was sentenced to incarceration for a term of
25 imprisonment as a result of the conviction and has served all or
26 any part of the sentence;
27 (iv) the individual was imprisoned solely on the basis of the
28 conviction for the offense;
29 (v) the individual did not by his own conduct cause or bring
30 about his own conviction;
31 (vi) (1) in the case of a pardon, a determination was made by
32 either the Parole Board or the Governor that the offense for which
33 the individual was convicted, sentenced and imprisoned, including
34 any lesser included offenses, was not committed by the individual,
35 or
36 (2) in the case of judicial relief, a court of competent jurisdic-
-37 tion found by clear and convincing evidence that the offense for
38 which the individual was convicted, sentenced and imprisoned,
39 including any lesser included offenses, was not committed by the
40 individual and issued an order vacating, dismissing or reversing
41 the conviction and sentence or if a new trial was ordered, that
42 either he or she was found not guilty at that new trial or he or she
43 was not retried and the complaint or indictment was dismissed or
44 a nolle prosequi was entered; provided, however, that no further
45 proceedings can be or will be held against the individual on any
46 facts and circumstances alleged in the proceedings which had
47 resulted in the conviction.
48 In evaluating the documentary evidence submitted by the
49 claimant, the court shall, in the interests of doing substantial jus-
-50 tice, exercise its lawful discretion regarding the weight and admis-
-51 sibility of evidence, by giving due consideration to any difficulties
52 of proof caused by the passage of time, the death or unavailability
53 of witnesses, or other factors not caused by the claimant or those
54 acting on the claimants behalf.
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55 Section 2. A claimant shall not be entitled to compensation
56 from the commonwealth for any part of a sentence in prison
57 during which the claimant was also serving a concurrent sentence
58 for the conviction of another crime.
59 Section 3. Upon a finding that the claimant meets the require -

60 ments of section 1 and is not barred by section 2, the court shall
61 determine the damages that shall be payable to the claimant. In
62 making such determination, the court shall consider the actual
63 costs to the claimant in defending against the charges and in
64 establishing that the convictions were erroneous, the particular
65 circumstances of the claimant’s trial and other proceedings, the
66 length and conditions under which the claimant was incarcerated,
67 and any other factors deemed appropriate under the circumstances
68 in order to fairly and reasonably compensate the claimant. In
69 awarding damages under this section, the court shall not offset the
70 award by any expenses incurred by the commonwealth or any
71 political subdivision of the commonwealth in connection with the
72 arrest, prosecution, and imprisonment of the claimant, including,
73 but not limited to, expenses incurred to secure the claimant’s cus-
-74 tody, or to feed, clothe or provide medical services for said
75 claimant. Once said damages have been determined, the court

6 shall enter a judgment against the commonwealth for the claimant
7 in an amount certain, payable in either a lump sum or in annuity

78 installments set by the court. A judgment against the common-
-79 wealth and its political subdivisions may not include punitive or
80 exemplary damages. The total liability of the commonwealth and
81 its political subdivisions for any such judgment shall not exceed
82 $400,000. Any judgments ordered by the court pursuant to this
83 section and chapter shall be paid from funds appropriated by the
84 general court for said purpose.
85 Section 4. Notwithstanding the remedies available under
86 section 1, a person who meets the requirements of said section 1
87 and is not barred from seeking compensation pursuant to section 2
88 shall be informed of his or her eligibility to apply and receive
89 from the commonwealth a 50 percent match for tuition or other
90 fees at the following: educational services at the University of
91 Massachusetts at Amherst and its satellite campuses, and at state
92 and community colleges of the commonwealth.
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93 Section 5. An action for compensation brought by a wrongfully
convicted individual under these provisions shall be filed in Supe-94
rior Court95

Section 6. Any claim for compensation brought by a wrongfully96
convicted individual pursuant to this chapter shall be served upon97
the office of the Attorney General for the commonwealth98

Section 7. (a) Upon a finding that a claimant meets the require99
ments of section 1 and is not barred by section 2, the court shall100
enter an order directing, the expungement of records of the101

102 claimant and the claimants case(s), including, but not limited to,
documents and other materials and any samples maintained by the103
criminal history systems board, the probation department, the sex104
offender registry, and the state’s DNA database, (b) The court may105
also enter orders of expungement directed to other state, munic-106

107 ipal or local departments, agencies, commissions or committees,
including law enforcement operations, as deemed appropriate108
given the circumstances of the individual claimant before the109

110 court
(c) Any expungement order so entered by the court shall pro-111

112 vide that, in any employment application, the claimant may
113 answer”no record’ as to any charges so expunged in response to
114 an inquiry regarding prior felony arrests, court appearances or

criminal convictions115
(d) The charges and convictions expunged shall not operate to116

disqualify the claimant in any examination, appointment or appli117
cation for public employment in the service of the commonwealth118
or any political subdivision thereof; nor shall such charges be used119

120 in any way in any court proceedings or hearings before any court
121 board or commission
122 Section 8. This chapter shall apply to felony convictions occur
123 ring on or before the effective date of this chapter as well as to
124 convictions occurring after the effefective date of this chapter. If
125 court of competent jurisdiction finds that retroactive application
126 of this subsection is unconstitutional, the prospective appl

127 of this chapter shall remain valid. An action for comper
28 brought by a wrongfully convicted person under t

129 chapter 258 D must be commenced within 2 years after eit
grant of a pardon or the grant of judicial relief d130

section 1; provided, however, that any action by th131
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132 wealth challenging or appealing the grant of said judicial relief
133 shall toll said 2 year period. Persons convicted, incarcerated and
134 released from custody prior to the effective date of this chapter
135 must commence an action under this chapter within 2 years of said
136 effective date. Every action brought pursuant to this chapter that
137 fails to comply with the filing requirements set forth in this
138 section is forever barred from consideration by the courts of the
139 commonwealth.
140 Section 9. The commissioner of correction, the sheriffs of the
141 commonwealth, and the chairman of the parole board, shall pro-
-142 vide a copy of this act to any prisoner, parolee or probationer who
143 has been ordered to be released from custody through proceedings
144 establishing the grounds for release as described in section 1.
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