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To the Honorable Senate and House of Representatives:

We are filing for your consideration the attached legislation entitled, “An
Act Relative to Witness Intimidation.” The proposed legislation is a com-
panion piece to legislation we are also filing today regarding an improved
system for witness protection. This bill establishes tough new criminal
penalties for those who engage in witness intimidation and harassment. The
Commonwealth needs these new penalties to combat the brazen tactics
employed by defendants and their accomplices to intimidate witnesses and
halt cooperation from the community.

This legislation also targets the despicable practice employed by criminals
of posting the transcripts of confidential grand jury testimony on the exterior
of residences of cooperating witnesses. For justice to move forward, the
integrity of the judicial process must be protected. We must make every
effort to ensure the safety of brave citizens who want to make their neighbor-
hoods a safer place to live and raise a family.

We urge your prompt and favorable consideration of this legislation

Z\)t Commontoealtf) of fflnssadnisctts



[FebruaryHOUSE —No. 28

In the Year Two Thousand and Five

An Act relative to witness intimidation.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 268 of the General Laws, as appearing in
2 the 2002 Official Edition, is hereby amended by striking out
3 section 138, and inserting in place thereof the following
4 section:—
5 Section 138. (1) Whoever, directly or indirectly, willfully:
6 (a) threatens, attempts, or causes physical injury, emotional
7 injury, economic injury, or property damage; or
8 (b) conveys a gift, offer, or promise of anything of value; or
9 (c) misleads, intimidates, or harasses with the intent to influ-

-10 ence, impede, obstruct, delay, harm, punish, or otherwise interfere
11 with:
12 (1) a criminal investigation, grand jury proceeding, trial, or
13 other criminal proceeding of any type; or
14 (2) a witness or potential witness at any stage of a criminal
15 investigation, grand jury proceeding, trial, or other criminal pro-
-16 ceeding of any type; or
17 (3) a person who is or was aware of information, records, docu-

-1 8 merits, or objects that relate to a violation of a criminal statute, or
19 a violation of conditions or probation, parole, or bail; or

20 (4) a judge, juror, grand juror, prosecutor, police officer, federal
21 agent, investigator, clerk, court officer, probation officer, or parole
22 officer; or
23 (5) a person who is or was furthering a criminal investigation,
24 grand jury proceeding, trial, or other criminal proceeding of any
25 type; or
26 (6) a person who is or was attending or planning to attend a
27 criminal proceeding of any type shall be punished by imprison-
-28 ment in a jail or house of correction for not more than 2/2 years or
29 in a state prison for not less than 2Vi and not more than 10 years,
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30 and by a fine of not less than one thousand dollars and not more
31 than five thousand dollars. Violations of this section may be pros-
-32 ecuted either in district court or superior court.
33 (2) any person who violates section 13(B)(1) of this chapter,
34 and that violation results in serious bodily injury to the victim
35 shall be punished by imprisonment in the state prison for not less
36 than 5 years and not more than 20 years, and by a fine of not more
37 than five thousand dollars.
38 (3) As used in this section, “serious bodily injury” shall mean
39 bodily injury that results in a permanent disfigurement, loss or
40 impairment of a bodily function, limb or organ, or a substantial
41 risk of death.
42 (4) As used in this section, “investigator” shall mean an indi-
-43 vidual or group of individuals lawfully authorized by a depart-
-44 ment or agency of the federal government, or any political
45 subdivision thereof, or a department or agency of the common-
-46 wealth, or any political subdivision thereof, to conduct, or engage
47 in, an investigation of or prosecution for a violation of the laws of
48 the United States or of the commonwealth in the course of his
49 official duties.
50 (5) As used in this section, “harass” shall mean to engage in
51 any act or acts directed at a specific person or persons, which act
52 seriously alarms or annoys such person or persons and would
53 cause a reasonable person to suffer substantial emotional distress.
54 Such acts shall include, but not be limited to, an act conducted by
55 mail, electronic mail, Internet communications, facsimile commu-
-56 nications, or other telephonic or telecommunications device.
57 (6) A prosecution under this section may be brought in the
58 county in which the criminal investigation, grand jury proceeding,
59 trial, or other criminal proceeding took place, or in the county in
60 which the alleged conduct constituting an offense or injury
61 occurred.

1 SECTION 2. Said chapter 268 is hereby further amended by
2 adding the following section:
3 Section 13D. (1) Any court with jurisdiction over any delin-
-4 quency, grand jury, or criminal matter may, after a hearing and
5 within its discretion, issue a protective order against the defendant
6 for the safety of any victim or witness, including, but not limited
7 to, the following orders:
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8 (a) any order described in section 3 of chapter 209A;
9 (b) an order to maintain a prescribed geographical distance

10 from any specified victim or witness.
11 (2) All protective orders issued under this section shall contain
12 in large print at the top of the order a notice that the witness or
13 victim should immediately call the police if any person violates
14 the protective order. The notice shall contain the telephone
15 number of the police department where the victim or witness
16 resides and where the victim or witness is employed. The notice
17 shall contain the following statement: VIOLATION OF THIS
18 ORDER IS A CRIMINAL OFFENSE.
19 (3) A violation of a protective order issued under this section
20 shall be punishable by a fine of not more than five thousand dol-
-21 lars, or by imprisonment for not more than two and one-half years
22 in a house of correction, or by both such fine and imprisonment.
23 In addition, where a criminal defendant violates a protective order
24 or causes or encourages another person to violate a protective
25 order, a court may revoke a criminal defendant’s pretrial release,
26 forfeit his bail, and issue a warrant for his arrest.
27 (4) Where a defendant violates a protective order or causes or
28 encourages another person to violate a protective order, the court
29 shall condition any further order of pretrial release with the
30 requirement that the defendant to wear an ankle bracelet global
31 positioning system to be administered by the department of proba-
-32 tion. Notwithstanding section 87 of chapter 276 and any other
33 general or special law to the contrary, as part of the release order,
34 the court shall deem certain areas as excludable zones into which
35 the defendant may not travel, including but not limited to the wit-
-36 ness’s or victim’s residence and place of work. Where a defendant
37 is found to have entered an excludable zone, he shall no longer be
38 eligible for bail or any order of pretrial release, and such action
39 may be treated as a separate violation of the protective order
40 which shall be punishable by a tine of not more than five thousand
41 dollars, or by imprisonment for not more than two and one-half
42 years in a house of correction, or by both such fine and imprison-
-43 ment.
44 (5) An arrest for a violation of a protective order issued under
45 this section may be without warrant upon probable cause whether
46 or not the violation is committed in the presence of a law enforce-
-47 ment officer.
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1 SECTION 3. Said chapter 268 is hereby further amended by
2 adding the following section:
3 Section 13D. (1) Whoever knowingly distributes or possesses
4 with intent to distribute any transcript of grand jury testimony or
5 any essentially verbatim description of grand jury testimony with
6 the intent to influence, impede, obstruct, delay, frighten, or other-
-7 wise interfere with any criminal proceeding, with any victim of a
8 crime, with any witness or juror in any stage of a trial, grand jury,
9 or other criminal proceeding, or with any person furnishing infor-

-10 mation to a criminal investigator relating to a violation of any
11 criminal statute shall be punished by imprisonment in a jail or
12 house of correction for not more than two and one-half years or in
13 the state prison for not more than five years, or a fine of not more
14 than five thousand dollars, or both.
15 (2) Whoever knowingly distributes or possesses with intent to
16 distribute any transcript of grand jury testimony or any essentially
17 verbatim description of grand jury testimony, without judicial
18 authorization, shall be punished by a fine of not more than one
19 thousand dollars or by imprisonment in a jail or house of correc-
-20 tion for not more than two years, or both.
21 (3) Whoever knowingly possesses any transcript of grand jury
22 testimony or any essentially verbatim description of grand jury
23 testimony, without judicial authorization, shall be punished by a
24 fine of not more than five hundred dollars or by imprisonment in a
25 jail or house of correction for not more than one year, or both.
26 (4) A person performing an official function in relation to the
27 grand jury may disclose a grand jury transcript or description
28 thereof pursuant to Massachusetts Rule of Criminal Procedure 5
29 or Federal Rule of Criminal Procedure 6.
30 (5) An attorney representing a defendant in a criminal pro-
-31 ceeding, who receives a grand jury transcript or description
32 thereof related to that proceeding from a prosecutor, may provide
33 such grand jury transcript or description to his client or any inves-
-34 tigator employed by that attorney or another attorney employed by
35 his client, unless such transfer would be in violation of a protec-
-36 tive order from a court of competent jurisdiction.
37 (6) Upon motion of the commonwealth, courts shall enter a pro-
-38 tective order preventing a defense attorney from distributing grand
39 jury transcripts to criminal defendants, unless the defendant
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40 demonstrates (a) the defendant is not accused of a crime of vio-
-41 lence and there is no reason to believe that the defendant poses a
42 threat to any witness or victim, or (b) the defendant has an excep-
-43 tional need to receive such grand jury transcripts. If the defendant
44 can so demonstrate, the issuance of a protective order shall be in
45 the court’s discretion.
46 (7) Any (a) grand jury transcript or (b) document citing or
47 describing grand jury testimony filed with any court shall be filed
48 and maintained under seal, unless the paper is filed in a criminal
49 prosecution for perjury before a grand jury.

This Document lias Been Printed On 100% Recycled Paper.






