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February 16, 2005.

To the Honorable Senate and House of Representatives;

We are filing for your consideration the attached legislation entitled, “An
Act Relative to Witness Protection.” The proposed legislation establishes a
more comprehensive system of protecting cooperating witnesses. The pro-
posed system is needed to assist prosecutors in developing cases that will
lead to convictions of dangerous criminals, especially the so-called “impact
players” who fuel gang violence and wreak havoc on our city streets.

These “impact players” and the gangs that they lead employ vicious wit-
ness intimidation tactics to subvert the justice system. This legislation would
put in place a witness protection program that will counter these desperate
attempts at avoiding prosecution, and will increase cooperation from the
communities that are being terrorized. People want to do what is right, and
they should not suffer injury or harm for serving the cause of justice.

We urge your prompt and favorable consideration of this legislation

Z\]t Commontoealtl) of fflassaclnisctts
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In the Year Two Thousand and Five

An Act relative to witness protection.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. The General Laws are hereby amended by adding
2 after chapter 263, the following chapter:

6 shall have the following meanings:
“Prosecuting officer” shall mean the attorney general or the dis-

8 trict attorney from each county.
9 “Critical witness” shall mean any person who is participating in

10 a criminal investigation, or has received a subpoena or who is rea-
-11 sonably expected to give testimony that is, in the judgment of the
12 prosecuting officer, essential to the commonwealth’s proceedings,
13 or such person’s relatives, guardians, friends or associates who are
14 reasonably endangered by the person’s participation in the crim-
-15 inal investigation or proceeding.
16 “Witness protection services” shall mean any lawful protective
17 measure provided to a witness by or through the Commonwealth
18 or any of its political subdivisions, including but shall not be lim-
-19 ited to: (a) armed or unarmed protection or escort, and marked or
20 unmarked surveillance or periodic visits or contact by law
21 enforcement officials prior to, during or subsequent to a criminal
22 investigation or proceeding; (b) physical relocation to an alternate
23 residence; (c) housing expenses; (d) transportation or storage of
24 personal possessions; (e) basic living expenses including, but not
25 limited to: food, transportation, utility costs, and health care;
26 (f) appropriate employer intercession services to encourage that
27 employers of critical witnesses make reasonable accommodations

5 Section 1. For the purposes of this chapter, the following words

3 CHAPTER 263A.
4 WITNESS PROTECTION IN CRIMINAL MATTERS.
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28 to minimize an employee’s loss of pay and benefits as a result of
29 participation in a criminal proceeding or witness protection pro-
-30 gram; and (g) petitioning for a protective order against any person
31 identified as a threat to a witness. Such services shall not include
32 payment for any legal obligations of the witness, including, but
33 not limited to, child support or judgments.
34 “Commission” shall mean the witness protection commission
35 established in section 2of chapter 263A.
36 Section 2. There is hereby established a witness protection
37 commission within the office of the attorney general consisting of
38 the attorney general, the secretary of public safety and a district
39 attorney appointed by Massachusetts district attorney’s association
40 or each member’s respective designees. The commission shall
41 oversee the Commonwealth’s witness protection program and
42 coordinate the efforts of state, county and law enforcement agen-
-43 cies to protect the health, safety, and welfare of witnesses,
44 including but not limited to the administration and approval of
45 funding for witness protection services. The commission shall
46 promulgate rules and regulations for the administration of the
47 commonwealth’s witness protection program. The commission
48 may apply for and accept on behalf of the commonwealth any
49 funds, including grants, bequests, gifts or contributions from any
50 person. Such funds shall be deposited in a separate account with
51 the state treasurer and received by him on behalf of the common-
-52 wealth. All such funds may, subject to rules and regulations pro-
-53 mulgated by the secretary for administration and finance, be
54 expended by the commission without further appropriation in
55 accordance with law.
56 Section 3. In any criminal investigation or proceeding, the pros-
-57 ecuting officer with jurisdiction over the investigation or pro-
-58 ceeding may provide witness protection services for a critical
59 witness whose participation in such investigation or proceeding
60 places the witness at risk of harm, including but not limited to
61 intimidation or retaliatory violence. If a critical witness is at risk
62 of harm, a prosecuting officer shall file a petition with the com-
-63 mission certifying the witness as eligible for protection services
64 and outlining a preliminary protection plan. A copy of the petition
65 and protection plan shall be transmitted to the witness protection
66 commission as soon as practicable.



(FebruaryHOUSE —No. 29

67 The witness protection commission shall review the petition as
68 soon as possible, but no later than 24 hours after receipt of said
69 records, and, if the commission by majority vote finds that peti-
70 tion and plan complies with the guidelines established by the com-
7! mission, the witness protection commission shall assist the
72 prosecuting officer to coordinate the efforts of state, county and
73 local agencies to secure witness protection services. The commis-
74 sion shall approve the expenditures, subject to available funding
75 in that prosecuting officer’s witness protective services account,
76 so that the prosecuting officer can reimburse those agencies in full
77 or part for the costs of the services provided to protect the wit-
78 ness.
79 In the event that a prosecuting officer has exhausted the avail-
80 able funds in his or her witness protective services account, the
81 prosecuting officer may petition the witness protection commis-
82 sion with a plan for additional funds provided that the plan com-
83 plies with the guidelines established by the commission, and
84 approved by a majority vote of the commission. When the witness
85 protection commission approves additional funds, the funds shall
86 be immediately transferred from the witness protection account
87 within the office of the attorney general to the prosecuting offi-
88 cer’s witness protective services account.
89 A prosecuting officer may provide protective services for the
90 duration of the criminal investigation or proceeding or until such
91 time as the prosecuting officer determines that the witness is no
92 longer at risk.
93 Section 4. Records of the commission and all records relating
94 to petitions and filed with the commission shall be confidential
95 and exempt from the provisions of section 10 of chapter 66. A
96 prosecuting officer may disclose or refuse to disclose the identity
97 or location of a protected witness, or any other matter concerning
98 the protected witness or the program, after balancing the danger
99 such disclosure would pose to the protected witness, the detriment

100 it would cause to the to the general effectiveness of the program,
101 and the benefit it would afford to the public or the person seeking
102 discovery; except that a prosecuting otticer shall, upon the request
103 of federal, state, or local law enforcement officials, or pursuant to
104 a court order, disclose to such officials the identity, location and
105 criminal records relating to the protected witness when the prose-
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cuting officer knows or the request from said officials indicates
that the protected witness is under criminal investigation for or
has been arrested for or charged with a felony.

106
107
108

Any person who, without the express written authorization of
the prosecuting officer, knowingly discloses any information
received from the prosecuting officer or generated in connection
with witness protection services shall be punished by imprison-
ment in jail or the house of correction for not more than two and
one-half years, or by fine of not more than $5,000, or both such
fine and imprisonment.

109
110
11l
112
113
114
115

Section 5. If a prosecuting officer or other law enforcement
agency determines that an imminent threat to the safety of a wit-
ness exists, he may take any temporary action he determines is
necessary to protect the safety of the witness without prior
approval of the witness protection commission. The prosecuting
officer or law enforcement agency shall inform the commission of
the action taken and the related costs as soon as practicable. Any
such costs, which would otherwise be in compliance with the
guidelines established by the commission pursuant to section 2,
may be reimbursable to the prosecuting officer or law enforce-
ment agency.

116
117
118
119
120
121
122
123
124
125
126
127 Section 6. Before providing witness protection services to any

witness under this chapter, except where it is determined that tem-
porary protective services are necessary pursuant to section 5, the
prosecuting officer shall enter into a written memorandum of
understanding with that witness. Where temporary protective
services have been provided pursuant to section 5, a written mem-
orandum of understanding shall be entered into as soon as practi-
cable. The written memorandum of understanding shall be signed
by: the prosecuting officer or his/her designee; the witness to be
afforded protective services; the witness’ guardian if the witness
is a minor; and the witness’ attorney if the witness is represented
by counsel. Such written memorandum of understanding shall not
be considered a grant of immunity. The written memorandum of
understanding shall include:

128
129
130
131
132
133
134
135
136
137
138
139
140
141 (a) The responsibilities agreed to by the witness while receiving

protective services, including, but not limited to, an agreement to:142
143 (i) provide complete and truthful information to all appropriate

law enforcement officials related to all appropriate investigations,144
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145 and to testify completely and truthfully in all appropriate proceed-
146 ings;
147 (ii) not commit any crime;
148 (iii) take all necessary precautions to avoid making known to
149 others the facts concerning the protective services provided to the
150 witness under this chapter;
151 (iv) comply with the legal obligations and the civil judgments
152 against the witness;
153 (v) cooperate with all reasonable requests of officers and
154 employees of the Commonwealth who are providing protective
155 services under this chapter;
156 (vi) designate another person to act as an agent for the service
157 of process. Under no circumstances shall the person so designated
158 be an employee of the prosecuting officer or other law enforce-
159 ment agency, or an employee of the witness protection commis-
160 sion;
161 (vii) make a sworn statement of all outstanding legal obliga-
162 tions, including obligations concerning child custody and visita-
163 tion, and child support;
164 (viii) disclose any probation or parole conditions, obligations,
165 or responsibilities;
166 (ix) regularly inform the prosecuting officer of the activities
167 and current address of the witness;
168 (b) The names and telephone numbers of representatives of the
169 prosecuting officer or law enforcement personnel to contact if the
170 witness has questions or concerns related to the protective serv-
171 ices or the witness’ safety.

172 (c) The protective services that the prosecuting officer has
173 determined will be requested, and, if authorized, will be provided
174 to the witness under this chapter;
175 (d) The procedures to be followed, if there is a determination
176 by the prosecuting officer that there has occurred a material
177 breach of the memorandum of understanding, as established by
178 the prosecuting officer.
179 Section 7. If a witness, after being offered protective services
180 under this chapter, at any time declines to receive such services,
181 the prosecuting officer shall request that the witness make such
182 refusal in writing, or, if the witness refuses to document such
183 refusal of services in writing, shall document the refusal and
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inform the witness protection commission forthwith that the wit-
ness is declining protective services. If a witness violates the
terms of the memorandum of understanding set forth in section 6
or any other condition of receiving witness protection services
under this chapter, the prosecuting officer may revoke and termi-
nate all protective services, and shall so advise the witness in
writing. The prosecuting officer shall notify the commission forth-
with of such revocation and grounds therefor.

184
185
186
187
188
189
190
191

Section 8. Notwithstanding any general or special law to the
contrary, or any regulation, rule or ordinance, when a petition and
plan for witness protection, approved by the witness protection
commission, requires relocation of the witness within the public
housing system, that relocation shall be effectuated without regard
to any impediment including, but not limited to, any existing
waiting list.

192
193
194
195
196
197
198

Section 9. Notwithstanding any general or special law to the
contrary, or any regulation, rule or ordinance, when a petition and
plan for witness protection, approved by the witness protection
commission, requires relocation of the witness to another public
school within or without of the witness’s current school system,
that relocation shall be effectuated without regard to any impedi-
ment including, but not limited to, class capacity limits and juris-
dictional boundaries of any given school district.

199
200
201
202
203
204
205
206
207 Section 10. Nothing in this section shall be construed as cre-

ating a right, entitlement or cause of action on behalf of any
person against any public employee, public agency, the common-
wealth, or any agency responsible for the provision of services set
forth in this section. In addition, the commonwealth, its officers
and employees, and law enforcement personnel shall have immu-
nity from suit based on any decision, act or omission related to
this chapter.

208
209
210
211
212
213
214
215 Section 11. Commencing one year after the effective date of

this chapter, the Witness Protection Commission shall make an
annual report to the general court, including the House and Senate
Ways and Means Committees and the Joint Committee on Crim-
inal Justice, no later than January 1 of each year on the fiscal and
operational status of the program.
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