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In the Year Two Thousand and Five

An Act relative to the disposition of surplus property owned by

THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. (a) For the purposes of this section, the following
2 terms shall have the following meanings, unless the context
3 clearly requires otherwise:
4 “Commissioner”, the commissioner of the division of capital
5 asset management and maintenance.
6 “Economic target area”, as designated under section 3D of
7 chapter 23A of the general laws.
8 “Real property”, as defined in section 39A of chapter 7of the
9 general laws, and in such parcels as exist as of the effective date

10 of this act.
11 “State agency”, as defined in said section 39A(v) of said
12 chapter 7.
13 “Surplus real property”, real property of the commonwealth
14 (i) previously determined to be surplus to current and foreseeable
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15 state needs pursuant to sections 40F or 40F1/2 ot said chapter 7,
16 or (ii) determined to be surplus to current and foreseeable state
17 needs pursuant to this section. The term “surplus real property”
18 shall not include property subject to Article 97 of the amendments
19 to the constitution.
20 (b) Notwithstanding sections 40E to 40F1/2, inclusive, and 40H
21 of said chapter 7 of the general laws, or any other general or
22 special law to the contrary, the commissioner may sell, lease for
23 a term not to exceed 99 years, transfer or otherwise dispose
24 of surplus real property of the commonwealth, as specified in
25 this section.
26 (c) In order to determine if specified real property is surplus to
27 the current and foreseeable needs of the commonwealth, the com-
-28 missioner shall provide thirty (30) days written notice and inquiry
29 to the secretaries and to the commissioners of the various agencies
30 under the respective secretariats of the executive branch of the
31 commonwealth, with a date certain for any response by the secre-
-32 taries. At the same time, the commissioner shall provide the chief
33 executive officer of the municipality or municipalities in which
34 the property is located with written notice that the property is
35 under consideration for designation as surplus property. If no sec-
-36 retary, in consultation with the respective agencies under the sec-
-37 retariat, responds in writing by the date so specified that an
38 agency has a current or foreseeable need for the real property, the
39 commissioner may declare the property as surplus and dispose of
40 it in accordance with this section. Alternatively, if a written
41 response is timely received specifying a current or foreseeable
42 need for the real property, the commissioner shall, in consultation
43 with the secretary of administration and finance and with those
44 responding affirmatively, determine whether the real property
45 shall (i) be made available for current use by a state agency, (ii) be
46 retained on account of a foreseeable use by a state agency, or (iii)
47 be declared surplus real property which may be disposed of pur-
-48 suant to this section.
49 (d) When real property is determined to be surplus to current state
50 needs but not to foreseeable state needs, the commissioner shall take
5 1 such necessary action to ensure that any disposition of the real prop-
-52 erty is temporary and maintains the commissioner’s ability to make
53 such real property available to a state agency as needed.
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54 (e) If the commissioner determines that the real property is sur-
-55 plus, he shall (i) provide written notice, for each city or town in
56 which the property is located, to the city manager in the case of a
57 city under Plan E form of government, the mayor and city council
58 in the case of all other cities, the chairman of the board of
59 selectmen in the case of a town, the county commissioners, the
60 regional planning agency and the members of the General Court in
61 whose district the property is located, (ii) declare it available for
62 disposition and shall identify restrictions, if any, on its use and
63 development necessary to comply with the smart growth policies
64 and principles established by the commonwealth development
65 coordinating council established in section 8B of chapter 6A of
66 the general laws. For surplus properties greater than 25 contiguous
67 acres, the commissioner, in consultation with the commonwealth
68 development coordinating council, shall undertake a smart growth
69 evaluation and file said evaluation with the joint committee on
70 bonding, capital expenditures and state assets, and with the offi-
-71 cials referenced in (e)(i) and (ii) above, prior to disposition, (iii) if
72 the property parcels exceeds 2 acres or if the commissioner deter-
-73 mines that a hearing should be held for a smaller parcel, the com-
-74 missioner shall conduct a public hearing in conjunction with the
75 appropriate district planning commission established under
76 chapter 408 of the general laws, which in the case of property
77 located within the metropolitan area planning district shall be the
78 metropolitan area planning council. Said hearing shall be held in
79 the locality in which the property is located to consider potential
80 reuses and appropriate restrictions. The commissioner shall provide
81 reasonable public notice in advance of the hearing, (iv) ensure that
82 any deed, lease, or other disposition agreement shall set forth all
83 such reuse restrictions, provide for effective remedies on behalf of
84 the commonwealth and provide, in the event of a failure to comply
85 with the reuse restrictions by the grantee, lessee or other recipient,
86 that title or such lesser interest as may have been conveyed, shall
87 immediately revert to the commonwealth, and (v) for any surplus
88 property greater than 25 contiguous acres, the commissioner shall
89 file a report with the Joint committee on bonding, capital expendi-
-90 lures and state assets and with the officials referenced in (e)(i) and
91 (ii) above, which shall include his recommendations as to the pro-
-92 posed disposition of said property. Within 30 days of said filing,
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said joint committee shall hold a public hearing on the commis-
sioner’s recommendations. Thereafter, said joint committee shall
report its findings to the General Court tor its approval, and shall
provide a copy of such findings to the commissioner. The House
and Senate shall, within 75 days of the filing of the commission-
er’s recommendations, either approve or disapprove of them
without amendment; provided, that disapproval of the commis-
sioner’s recommendations by either the House or Senate shall ter-
minate the commissioner’s ability to dispose of such surplus
property under this section according to his proposed recommen-
dations; and provided further, that House and Senate shall be
deemed to have approved the commissioner’s recommendations
under this section should they fail to take final action on them
within said 75 day period.
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(f) The commissioner shall establish the value of surplus real
property using customarily accepted appraisal methodologies. The
value shall be calculated both for (i) the highest and best use of
the property as currently zoned and (ii) subject to uses, restric-
tions and encumbrances defined by the commissioner. Appraisals
under this paragraph shall be conducted by a Massachusetts
licensed appraiser familiar with the local appraisal market. In no
instance in which the commonwealth retains responsibility for
maintaining the said property shall the terms provide for payment
of less than the annual maintenance costs.
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(g) Prior to disposing of the surplus property, the commissioner
shall provide to each city or town in which the property is located
a written right of first refusal to purchase the surplus property on
the conditions established in subsection (e) and at 85% of the
value established in subsection (f) above. Such right of first
refusal must be exercised, if at all, by the town or city within 90
days of such notice by giving written notification to the commis-
sioner. Upon exercise of such right of first refusal, the city or
town shall have an additional 180 days to close the purchase of
such property. The commissioner, in his discretion, may negotiate
with a municipality exercising its right of first refusal flexible
financing arrangements to facilitate the purchase of property
under this section; provided that no such arrangements shall pro-
vide for a period of more than 5 years for all payments due under
this section to be made. In the event that the city or town fails to

117
118
119
120
121
122
123
124
125
126
127
128
129
130
131



52005| HOUSE —No. 3840

close the purchase of such property within such time, the sole
remedy of the commonwealth against the city or town for such
failure is to proceed with the disposition of the surplus property
without further right of purchase by the city or town and the elim-
ination of any requirement to share proceeds of the sale with the
city or town as provided in subsection (n) below.
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A municipality shall be able to assign its right of first refusal
under this subsection to one of a limited number of not-for-profit
public benefit corporations, which shall be approved by the com-
missioner and shall include, without limitation, conservation land
trusts and community development corporations, and which shall
thereby be entitled to purchase the property for the same price and
according to the same terms which would apply to a sale to a
municipality under this subsection. A municipality shall not
assign its right of first refusal except as provided herein.
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(h) If the city or town has not exercised or assigned its right of
first refusal, or if the city, town or assignee has failed to close in a
timely manner if such right was exercised, the commissioner shall
dispose of surplus real property utilizing appropriate competitive
processes and procedures. Such competitive processes and proce-
dures may include, but are not limited to auction, sealed bids and
requests for price and development proposals. At least 30 days
before the date of an auction or the date on which bids or pro-
posals or other offers to purchase or lease surplus real property are
due, the commissioner shall place a notice in the central register
published by the state secretary pursuant to secretary 20A of
chapter 9 stating the availability of such property, the nature of the
competitive process and other information deemed relevant,
including the time and location of the auction, the submission of
bids or proposals and the opening thereof. Said notice shall simul-
taneously be filed with the joint committee on bonding, capital
expenditures and state assets.
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164 (i) The commissioner shall place a notice in the central register

identifying the individual or firm selected as party to such real
property transaction, along with the amount of such transaction
and shall provide a copy of such notice with said joint committee.
If the commissioner accepts an amount below the value calculated
under subsection (f), he shall include the justification therefore,
specifying the difference between the calculated value and the
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171 price received. Said notice shall be fded with the joint committee
172 on bonding, capital expenditures and state assets.
173 (j) No agreement for the sale, lease, transfer or other disposi-
174 tion of surplus real property and no deed, executed by or on behalf
175 of the commonwealth, shall be valid unless such agreement or
176 deed contains the following certification, signed by the commis-
177 sioner: “The undersigned certifies under penalties of perjury that
178 I have fully complied with section of chapter of the acts
179 of 2005 in connection with the property described herein.”
180 (k) No agreement for the sale, lease transfer or other disposition
181 of surplus real property shall be valid unless the purchaser or
182 lessee has executed and filed with the commissioner the statement
183 required by section 40J of chapter 7of the general laws.
184 (1) The grantee or lessee of any surplus real property shall be
185 responsible for all costs including, but not limited to, appraisals,
186 surveys, plans, recordings and any other expenses relating to the
187 transfer, as shall be deemed necessary by the commissioner.
188 (m) The authority granted by the commissioner hereunder shall
189 cease as of June 30, 2010, however, the commissioner may com-
190 plete any transaction for which agreements have been signed and
191 delivered on or before that date.
192 (n) In the case of any property that is under a purchase and
193 sales agreement as of the effective date of this act or in the case of
194 any property sold under this section, 10% of the net cash proceeds
195 from the disposition of said property shall be paid to the city or
196 town in which the property is located, except in the case of a
197 property located in an economic target area, in which case the
198 amount so paid shall be 20% of the net cash proceeds from the
199 disposition; provided, that this subsection shall not apply to any

200 disposition of property for which the city or town in which the
201 property is located exercised or assigned its right of first refusal,
202 whether or not the transaction thereafter closed; and provided fur-
203 ther, that in the case of property located in more than one city or
204 town, payments under this subsection shall be allocated on a pro
205 rata square foot basis between all cities and towns in which the
206 property is located.
207 (o) Following the deduction of any amounts payable under sub-
208 section (n) hereof, any remaining funds from the net cash pro-
-209 ceeds of dispositions of surplus property pursuant to this section
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shall be paid to the cities and towns in which property which was
disposed of under section 548 of chapter 26 of the acts of 2003 is
located; provided, that such payments shall be made pro rata
according to the net cash value of the dispositions made in each
such city or town under said section 548; and provided further,
that this subsection shall cease to be operative at such time as
each such city or town has been paid an amount equal to 10% of
the net cash proceeds generated by such dispositions under said
section 548.
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(p) Following the deduction of any amounts payable under sub-
sections (n) and (o) hereof, any remaining funds from the net cash
proceeds of dispositions of surplus property pursuant to this
section shall be distributed by depositing them: i) in the Smart
Growth Housing Trust Fund established in Section 3588 of
chapter 10 of the general laws, if the balance of said fund is less
than $25,000,000, or ii) if the balance of said fund is $25,000,000
or more, then 10% of such remaining funds from the net cash pro-
ceeds of disposition shall be deposited into the Smart Growth
Housing Trust Fund and 90% shall be deposited into a separate
fund on the books of the commonwealth to be known as the Cap-
ital Projects and Maintenance Fund to be expended, without
appropriation, by the commissioner upon approval by the secre-
tary of administration and finance. Monies so deposited into the
Capital Projects and Maintenance Fund shall be allocated to the
respective agency or agencies whose facility or facilities gener-
ated the proceeds deposited into the fund and shall be expended
exclusively for one-time capital projects, maintenance and repairs
to such agency’s facilities. The books and records of the Capital
Projects and Maintenance Fund shall be subject to a biennial audit
by the state auditor. No expenditure from said the Capital Projects
and Maintenance Fund shall be permitted if it shall cause said
fund to be in deficiency at the close of a fiscal year.
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242 (q) For the purposes of subsections (n) through (p), inclusive,

“net cash proceeds” shall mean all payments paid to the common-
wealth as and when paid, less any transaction-related expenses
incurred by the division for which it is not otherwise reimbursed,
and less any amounts that may be owing to the federal govern-
ment as a result of the disposition. The division shall be entitled to
reimbursement from the gross proceeds for expenses reasonably
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9

9

9

9

9

9

i
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49 incurred in connection with the custody, preparation of the surplus
50 property and reasonable transaction costs relating to the sale.
51 (r) Nothing in this section shall be construed to grant to any
52 municipality or other third party the right to participate in the
53 negotiation, execution, or enforcement of any agreements between
54 the division and a purchaser or lessee of surplus property.
55 (s) Re-use committees in existence as of the effective date of
56 this act shall remain in existence.

1 SECTION 2. This act shall take effect upon its passage.
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