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To the Honorable Senate and House of Representatives:
Today I am filing for your consideration "An Act to Reform Medical Mal-

practice.” This legislation proposes vital changes to the Commonwealth’s
medical malpractice laws and seeks to accomplish the following goals.

First, this legislation will help ensure that frivolous lawsuits are elimi-
nated. The current tribunal system for medical malpractice lawsuits is ineffi-
cient at eliminating frivolous lawsuits due to a low standard of proof. This
bill will raise the standard of proof to help ensure that only meritorious med-
ical malpractice lawsuits go to trial.

Second, this legislation will ensure fairer compensation for those injured
by medical malpractice. Unfortunately, when medical malpractice does
occur, injured patients often do not receive a sufficient portion of the com-
pensation. Studies have estimated that up to 40% of a verdict or settlement is
used to pay administrative overhead, particularly lawyers’ fees. To ensure
that compensation is adequate for the injured patient, this legislation reduces
lawyer’s fees to 15% of any amount by which a settlement or judgment
exceeds $600,000.

Third, this legislation will help reduce the cost of medical malpractice
insurance for the Commonwealth's physicians. The cost of medical malprac-
tice insurance in the Commonwealth has increased 87% since 1999. Certain
high-risk specialties, such as 08/GYN physicians, are paying over $lOO,OOO
per year for coverage. These exorbitant costs are encouraging physicians to
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opt out of high-risk specialties that are critical to the Commonweal s icsi

dents. This legislation proposes several measures to reduce the cost o me

ical malpractice insurance including a cap on non-economic damages of
$500,000, adjusted for inflation, and a reduction of the prejudgment interest

rate

Last, this legislation will encourage better communication between doc-
tors and patients. Medical providers are currently discouiaged flom dis-
cussing medical errors with patients due to the threat ot a lawsuit. At the
same time, patients want to know why a medical error has occurred and
sometimes use the courts to force disclosure. 1 his legislation allows medical
providers to disclose and, if appropriate, apologize tor medical errors by
making the disclosure or apology inadmissible in court.

In separate legislation, to help reduce the rate of medical errors in the
Commonwealth, I will propose $1 million of additional funding for the Betsy
Lehman Center. According to the Institute of Medicine, there are 98,000
deaths each year nationally due to avoidable medical errors. The funds I will
propose will be used to develop best practices for certain high-risk medical
procedures with the goal of reducing medical errors.

Respectfully submitted.

KERRY HEALEY, '

Acting Governor.

I urge your prompt and favorable consideration of this legislation.
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An Act to reform medical malpractice.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 608 of chapter 231 of the General Laws,
2 as appearing in the 2004 Official Edition is hereby amended by
3 striking in lines 7 and 8. the words “determine if the evidence pre-

-4 sented if properly substantiated is sufficient to raise a legitimate
5 question of liability" and replacing them with the following;—

6 consider the evidence presented if properly substantiated, and
7 answer the questions set forth below in order to determine if the
8 action is

9 and said section is further amended by striking in lines 32 through
10 34. the following:—

11 Substantial evidence shall mean such evidence as a reasonable
12 person might accept as adequate to support a conclusion.

In the Year Two Thousand and Six.

1 SECTION 2. Said section 608 of chapter 231. as so appearing,
2 is further amended by inserting after line 79. the following:—

3 In determining whether the action is appropriate for judicial
4 inquiry, within 30 days of the conclusion of the hearing, the tri-
-5 bunal shall make its finding in writing, regarding negligence and
6 causation, by answering the following questions:

7 (1) Whether the acts or omissions complained of constitute a
8 deviation from the applicable standard of care by the provider of
9 health care charged with that care;

10 (2) Whether the acts or omissions complained of proximately
11 caused the injury complained of; and
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12 (3) If fault on the part of the provider of health care is found,
13 whether any fault on the part of the patient was greater than the
14 fault on the part of the provider.

15 The standard of proof used by the tribunal shall be as follows.

16 (1) The plaintiff shall prove negligence and proximate causa
17 tion by a preponderance of the evidence; and
18 (2) The defendant shall prove contributory negligence by a pre-
-19 ponderance of the evidence.

1 SECTION 3. Section 60F of chapter 231, as appearing in the
2 2004 Official Edition is hereby amended by striking in lines 19
3 through 24, the following:—

4
, and whether there is a substantial or permanent loss or impair-

-5 ment of a bodily function, or substantial disfigurement, or other
6 special circumstances in the case which warrant a finding that
7 imposition of the limitation specified in section sixty I would
8 deprive the plaintiff of just compensation for the injuries sustained

9 and said section is further amended by inserting in line 30. after
10 the word “compensation.” the following:—

11 In addition, the jury shall specify the amount, if any. by which
12 it is reducing the award of damages based upon evidence intro-
-13 duced pursuant to section 60G.

14 and said section is further amended by striking in lines 52 through
15 57, the following;—

16 , and whether there is a substantial or permanent impairment of
17 a bodily function, or substantial disfigurement, or other special
18 circumstances in the case which warrant a finding that imposition
19 of the limitation specified in section sixty I would deprive the
20 plaintiff of just compensation for the injuries sustained

21 and said section is further amended by inserting in line 63 after
22 the word “compensation.” the following:—
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23 In addition, the court shall specify the amount, if any, by which
24 it is reducing the award of damages based upon evidence intro-
-25 duced pursuant to section 60G.

1 SECTION 4. Section 60G of chapter 231, as appearing in the
2 2004 Official Edition is hereby amended by striking subsec-
-3 tions (a), (b) and (c) in their entirety and replacing them with the
4 following:—
5 (a) In the event the defendant elects, in every action for mal-
-6 practice, negligence, error, omission, mistake, or the unauthorized
7 rendering of professional services against a provider of health care
8 in which the plaintiff seeks to recover for the costs of medical
9 care, custodial care or rehabilitation services, loss of earnings or

10 other economic loss, the defendant may introduce evidence of any
11 amount of such damages incurred which the defendant or defen-
-12 dants claim was replaced, compensated or indemnified pursuant to
13 the United States Social Security Act, any state or federal income-
-14 disability act, any health, sickness or income-disability insurance,
15 any accident insurance that provides health benefits or income-
-16 disability coverage, any contract or agreement of any group, orga-
-17 nization, partnership, or corporation to provide, pay for or
18 reimburse the cost of medical, hospital, dental or other health care
19 services, any contract or agreement to continue to pay, in whole or
20 in part, the plaintiffs wages or income, or any other collateral
21 source of benefits whatsoever, except for gratuitous payments or
22 gifts, or benefits received pursuant to chapter 152. If the defen-
-23 dant elects to introduce such evidence, the plaintiff may introduce
24 evidence of any amount the plaintiff himself paid or contributed to
25 secure his right to the benefits concerning which the defendant has
26 introduced evidence.

27 (b)(1) Insofar as such action is tried to a jury, the court shall
28 instruct the jury that if it finds that any such cost or expense was
29 replaced, compensated, or indemnified from any collateral source,
30 it may reduce the amount of any award of damages by such
31 finding, minus an amount equal to the premiums or other amounts
32 paid by the plaintiff for such benefits for the one-year period
33 immediately preceding the accrual of such action. If, however, the
34 jury returns a verdict specifying the type and amount of such dam-
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35 ages under subsection (a) of section 60F of this chapter, but does
36 not so reduce the amount of an award of damages, it the court

37 finds that any such cost or expense was replaced, compensated, or
38 indemnified from any collateral source, the court shall reduce the
39 amount of any award of damages by such finding, minus an
40 amount equal to the premiums or other amounts paid by the plain-
-41 tiff for such benefits for the one-year period immediately pre-
42 ceding the accrual of such action.

43 (2) Insofar as such action is tried without a jury, il the court
44 finds that any such cost or expense was replaced, compensated, or
45 indemnified from any collateral source, it shall reduce the amount
46 of any award of damages by such finding, minus an amount equal
47 to the premiums or other amounts paid by the plaintiff for such
48 benefits for the one-year period immediately preceding the accrual
49 of such action.

50 (c) Notwithstanding the provisions of section 70A of
51 chapter 111, no entity which is the source of the collateral benefits
52 by which the jury or court has reduced the award to the plaintiff
53 hereunder shall recover any amount against the plaintiff, nor shall
54 it be subrogated to the rights of the plaintiff against the defendant,
55 nor shall it have a lien against the plaintiff's judgment, on account
56 of its payment of the benefits by which the jury or court has
57 reduced the amount of the plaintiffs judgment; provided that, if
58 the plaintiff has received compensation or indemnification from
59 any collateral source whose right of subrogation is based in any
60 federal law, the jury or court shall not reduce the award by the
61 amounts received from such collateral source and such amounts
62 may be recovered in accordance with such federal law.

1 SECTION 5. Said section 60G of chapter 231, as so appearing
2 is further amended by inserting in line 59, before the word
3 “court”, the words, “jury or”

1 SECTION 6. Section 60H of chapter 231, as appearing in the
2 2004 Official Edition is hereby amended by striking in lines 8
3 through 12, the following:—
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4 unless the jury determines that there is a substantial or perma-
-5 nent loss or impairment of a bodily function or substantial disfig-
-6 urement, or other special circumstances in the case which warrant
7 a finding that imposition of such a limitation would deprive the
8 plaintiff of just compensation for the injuries sustained

9 and said section is further amended by striking in lines 15 though
10 18. the following:—

11 unless the aforesaid findings are made specially by the court
12 and stated separately in the judgment entered by the court. Except
13 in those cases where the aforesaid findings are made, if

14 and said section is further amended by inserting in line 18, before
15 the word, “two” the following “. If’

16 and said section is further amended by striking in line 25, the
17 words except in those cases where the aforesaid findings are
18 made,”

1 SECTION 7. Said section 60H, as so appearing, is further
2 amended by adding in line 27, after the word, “damages.” the
3 following:—

4 Effective March first of every year, the level cap authorized by
5 this section shall be increased, by a percentage amount equal to
6 the percentage rise in the United States Consumer Price Index for
7 January first of that year over the level of said Index for January
8 first of the previous year.

1 SECTION 8. Section 60/ of said chapter 231, as appearing in
2 the 2004 Official Edition is hereby amended by striking in lines
3 30 and 31, the following “any amount by which the recovery
4 exceeds five hundred thousand dollars.” and replacing it with the
5 following;—

6 the next $lOO,OOO recovered; and

7 and said section is further amended by inserting after line 31, the
8 following:—
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9 (5) Fifteen percent of any amount by which the recovery
10 exceeds $600,000.

11 SECTION 9. Section 60K of chapter 231, as appearing in the
12 2004 Official Edition is hereby amended by striking in line 11, the
13 following “For all actions commenced after and is further
14 amended by striking lines 12 through 18 inclusive, and replacing
15 them with the following: —

16 The rate of interest to be applied by the clerk shall be at a rate
17 equal to the weekly average 1-year constant maturity Treasury
18 yield, as published by the Board of Governors of the Federal
19 Reserve System for the calendar week preceding the date of Judg-

-20 ment. At no point shall the rate of interest established by this
21 section exceed the rate of interest set forth in said section 6B of
22 chapter 231.

1 SECTION 10. Section 23D of chapter 233 of the General Laws,
2 as appearing in the 2004 Official Edition is hereby amended by
3 inserting after line 9, the following:—

4 “Provider of health care”, shall have the same meaning as
5 found in section 608 of chapter 231.

6 and said section is further amended by inserting after line 14, the
7 following:—

8 In an action for malpractice, negligence, error, omission, mis-
-9 take, or the unauthorized rendering of professional services

10 against a provider of health care, statements, writings or benevo-
-11 lent gestures by such provider of health care expressing apology,
12 fault, condolence, sympathy or a general sense of benevolence
13 relating to the pain, suffering or death of a person which is not the
14 result of a willful action by such provider of health care and made
15 to such person or to the family of such person shall be inadmis-
-16 sible as evidence of an admission of liability.

1 SECTION 11. This act shall take effect upon passage
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