
HOUSE No. 5103
Section 21 contained in the engrossed Bill relative to economic

investments in the Commonwealth to promote job creation, economic
stability, and competitiveness in the Massachusetts economy (see
House, No. 5057), which had been returned by His Excellency the
Governor with recommendation of amendment (for message, see
Attachment C of House, No. 5102). June 26, 2006.

In the Year Two Thousand and Six.

An Act establishing the Massachusetts cultural facilities fund.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to stimulate forthwith investments in
3 cultural activities, therefore it is hereby declared to be an emer-
-4 gency law, necessary for the immediate preservation of the public
5 convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 23G of the General Laws is hereby further amended by
2 striking out section 42, as appearing in the 2004 Official Edition,
3 and inserting in place thereof the following section:—
4 Section 42. (a) It is in the best interest of the commonwealth
5 to promote the prosperity and general welfare of all citizens by
6 enhancing cultural activities throughout the commonwealth by
7 partially financing the acquisition, construction, expansion, reno-
-8 vation and repair of our cultural facilities. Preserving cultural
9 resources may stimulate further investment in the arts, heritage,

10 entertainment, humanities and interpretive sciences, which will
11 increase employment and entrepreneurial opportunities for the cit-
-12 izens of the commonwealth and increase tourism to the regions
13 where these facilities arc located, including tourism from outside
14 the commonwealth.
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15 (b)(1) As used in this section and section 43, the following
16 terms shall, unless the context clearly requires otherwise, have the
17 following meanings:—
18 “Agency”, the Massachusetts Development Finance Agency.
19 “Applicant”, a cultural organization, as defined in this section,
20 that has submitted an application for financial assistance from the
21 fund.
22 “Committee”, the cultural facilities advisory fund committee.
23 “Cultural facility”, a building, structure or site that is, or will
24 be, owned, leased or otherwise used by 1 or more cultural organi-
-25 zations and that is accessible to the public and exempt from
26 income taxation pursuant to section 501 (c)(3) of the Internal Rev-
-27 enue Code. The term cultural facility may include, but shall not
28 be limited to, museums, historical sites, zoos, aquariums, nature
29 or science centers, theaters, concert halls, exhibition spaces, class-
-30 rooms and auditoriums suitable for presentation of performing or
31 visual arts. Municipally owned buildings, structures or sites must
32 be a minimum of 50,000 square feet in size, of which at least 50
33 per cent is used as a cultural facility. Public or private institutions
34 of higher education may qualify if they demonstrate that their cul-
-35 tural facility provides service and open access to the community
36 and the general public outside of the regular educational mission
37 of the public or private institute of higher education and demon-
-38 strates financial need.
39 “Cultural organization”, a nonprofit, public or private, civic
40 educational or professional organization or educational foundation
41 which is primarily concerned with the arts, humanities, interpre-
-42 tive sciences or local arts and which is exempt from income taxa-
-43 tion pursuant to section 501 (c)(3) of the Internal Revenue Code.
44 Public or private institutions of higher education may qualify if
45 they demonstrate that their cultural organization provides service
46 and open access to the community and the general public outside
47 of the regular educational mission of the public or private institute
48 of higher education demonstrates and financial need.
49 “Director”, the executive director of the Massachusetts Devel-
-50 opment Finance Agency.
51 “Eligible project”, the acquisition, design, construction, repair,
52 renovation, rehabilitation or other capital improvement or deferred
53 maintenance of a cultural facility consistent with this section.
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54 “Feasibility and technical assistance grant”, a direct grant of
55 monies from the fund subject to matching grant requirements, to
56 an applicant for payment of the costs and expenses related to the
57 undertaking and completion of a planning and feasibility study for
58 a proposed eligible project; provided, however, that no such grant
59 shall exceed $50,000. The agency may award a feasibility and
60 technical assistance grant only upon its finding that: (i) the pro-
-61 ject is an eligible project; (ii) there is a demonstrated need for the
62 project; (iii) the project will benefit tourism in the local area;
63 (iv) there is a demonstrated financial need for the grant or loan;
64 (v) there is local support for the project; and (vi) if undertaken,
65 the proposed project would qualify as an eligible project.
66 “Fund”, the Massachusetts Cultural Facilities Fund.
67 “Grant”, a direct grant of monies from the fund to an applicant
68 for payment of the costs of an eligible project, except that the
69 amount of any single grant awarded from the fund shall not
70 exceed $5,000,000.
71 “Loan”, a direct loan of monies from the Fund to an applicant
72 to finance a portion of the cost of an eligible project, except that
73 the amount of any single loan awarded from the fund shall not
74 exceed $5,000,000.
75 “Massachusetts cultural council”, a public instrumentality cre-
-76 ated pursuant to section 52 of chapter 10.
77 “Matching funding”, private or public monies donated or
78 appropriated to an eligible project in the proportions to the quali-
-79 fied investment as set forth in subsection (c).
80 “Public body”, the commonwealth and any body politic and
81 corporate of the commonwealth, including any political subdivi-
-82 sion thereof, or any consortium of any contiguous subdivisions
83 and any federal agency.
84 “Qualified investment”, a grant, including a feasibility grant,
85 loan, guarantee or other financing or credit enhancement device
86 provided under the Fund for an eligible project.
87 (2) There shall be the Massachusetts Cultural Facilities Fund,
88 under the control of the agency, to which shall be credited, subject
89 to appropriation, for any fiscal year in which revenues deposited
90 into the Massachusetts Tourism Fund, established pursuant to
91 section 35J of chapter 10, exceed the amounts deposited into the
92 Massachusetts Tourism Fund in the previous fiscal year, 50 per
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93 cent of the increase in revenues beyond amounts received in the
prior tiscal year by the Massachusetts Tourism Fund from the tax
imposed by section 3 of chapter 64G, section 22 of chapter 546 of
the acts of 1969 or any appropriation made pursuant to section 35J
of chapter 10. In addition to the funds set forth in the preceding
sentence, the fund shall be credited, subject to appropriation, in
each fiscal year after the first appropriation to the fund, an addi-
tional amount not less than the previous fiscal year’s appropria-
tion. The fund shall also be credited in each fiscal year, subject to
annual appropriation, an amount equal to the funds previously
appropriated annually for payment of principal and interest on
obligations issued for the rehabilitation, operation and mainte-
nance of the Hynes convention center, or in no case less than
$13,000,000 per annum. The fund shall also be credited with all
bond proceeds, federal funds, private contributions, loans or other
monies lawfully made available to the fund. The purpose of the
fund shall be to make grants, and loans when appropriate, to
finance eligible projects. Applicants may apply to the Fund for a
feasibility and technical assistance grant, a grant and a loan for the
acquisition, construction, expansion, renovation or repair of cul-
tural, entertainment, public venues or other commercial facilities,
and the agency may make a qualified investment in such a project
upon its finding that: (i) the project is an eligible project; (ii) there
is a demonstrated need for the project; (iii) the project will benefit
tourism in the local area; (iv) there is a demonstrated financial
need for the grant or loan; and (v) there is local support for the
project. The agency shall hold the fund in a separate account,
segregated from all other agency funds. Except as hereinafter
provided, the agency may invest and reinvest the Fund and the
income thereon: (i) in making qualified investments; (ii) in
investing funds not required for immediate disbursement in the
purchase of such securities as may be lawful investments for fidu-
ciaries in the commonwealth; (iii) for paying binding obligations
associated with the qualified investments which arc secured by the
fund as the same become payable; (iv) for paying the principal
and interest on qualified investments secured by the fund or the
payments of any redemption premium required to be paid when
such obligations are redeemed prior to maturity; and (v) for the
reasonable costs of administering the fund, provided that the costs
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132 shall not exceed 7.5 per cent of the total loans or grants made
133 annually.
134 (3) To the extent feasible, the agency may issue bonds on
135 behalf of the fund. Bond proceeds shall be used for the purposes
136 authorized by this section. The bonds shall be issued as revenue
137 bonds and shall be recourse only to the funds appropriated or oth-
138 erwise contributed under this section and such reserve funds as
139 may be expressly created to guarantee the same. The bonds shall
140 not be general obligations of cither the agency or the common-
141 wealth. Bonds issued in furtherance of this section shall not be
142 subject to, or otherwise included in, the principal amount of debt
143 obligations issued under section 29.
144 (4) The agency shall adopt by-laws or rules necessary to cstab-
145 lish a minimum reserve to be maintained by the fund for the pur-
146 pose of ensuring the fulfillment of any obligations incurred as a
147 result of any bonds issued by the agency on behalf of the Fund.
148 No qualified investment may be made where the expenditure
149 would reduce the fund's assets to an amount below the minimum
150 reserve
151 (5) The agency shall be reimbursed from the fund for all rea-
152 sonable and necessary direct costs and expenses incurred in any
153 fiscal year associated with its bond issuance, administration, man-
154 agement and operation of the fund, including reasonable staff time
155 and out-of-pocket expenses and the reasonable and approved
156 administrative costs incurred by the Massachusetts cultural
157 council or such other qualified organization which the agency may
158 contract for services. The agency is authorized to establish a min-
159 imum reserve, in addition to such reserve established pursuant to
160 subsection (2), to be maintained by the fund for the purpose of
161 ensuring the satisfaction of the agency’s and its agents’ adminis-
-162 trative costs.
163 (c) The fund may make qualified investments in eligible pro-
-164 jects. The fund may make grants to applicants for eligible pro-
-165 jects. No grant shall be made pursuant to this section without the
166 required matching funding. The amount of any single grant, other
167 than a feasibility and technical assistance grant awarded from the
168 fund, shall not exceed $5,000,000 per annum. Grants for a total
169 value of:
170 (i) less than $1,000,000 shall be subject to a matching funding
171 requirement of the amount of the grant;
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(ii) greater than or equal to $1,000,000 and less than
173 $2,500,000 shall be subject to a matching funding requirement of
174 at least twice the amount of the grant;
175 (iii) greater than or equal to $2,500,000 but less than
176 $4,000,000 shall be subject to a matching funding requirement of
177 at least 3 times the amount of the grant; and
178 (iv) greater than or equal to $4,000,000 and not more than
179 $5,000,000 shall be subject to a matching funding requirement of
180 at least 4 times the amount of the grant.
181 Notwithstanding any general or special law to the contrary, as a
182 condition of accepting a grant from the fund, an applicant shall
183 agree that, whenever ownership of any property which was
184 acquired or improved with a grant from the Fund is transferred to
185 a for-profit entity or to an unrelated nonprofit entity which stops
186 operating the property as a cultural facility, the full amount of
187 such grant shall be repaid immediately to the fund. The agency
188 may take a security interest or such other interest in the eligible
189 project as may be necessary to secure its potential repayment
190 rights.
191 (d) Notwithstanding any general or special law to the contrary,
192 the agency shall enter into a contract with the Massachusetts cul-
193 tural council or another qualified organization to manage some or
194 all of the grant administration process on behalf of the agency.
195 The agency may enter into a contract with another qualified orga-
196 nization to manage some or all of the grant administration process
197 only if the Massachusetts cultural council fails to adequately per-
198 form its duties under a duly executed contract, ceases to exist, or
199 for just cause. If the agency enters into a contract with another

200 qualified organization, the agency shall submit, in writing, the
201 reasons for the termination of its contract with the Massachusetts
202 cultural council to the chairs of the joint committee on economic
203 development and emerging technologies and the chairs of the joint
204 committee on tourism, arts and cultural development. A contract
205 executed pursuant to this section shall address, but shall not be
206 limited to: proposed rules and guidelines for the fund, providing
207 technical assistance to potential applicants, reviewing and evalu-
208 ating applications and providing findings and recommendations to
209 the committee as to which grant applications should be approved
210 and awarded and which should be denied. The agency shall estab-
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211 lish rules relative to the Fund, with the advice of the committee.
212 Copies of the rules, and any modifications or amendments thereto,
213 shall be delivered to the clerk of the house of representatives, the
214 clerk of the senate, the chairs of the house and senate committees
215 on ways and means, the chairs of the joint committee on economic
216 development and emerging technologies and the chairs of the joint
217 committee on tourism, arts, and cultural development.
218 (e) The agency shall annually, not later than December 31,
219 submit a report on the Fund’s progress to the clerk of the house of
220 representatives, the clerk of the senate, the chairs of the house and
221 senate committees on ways and means, the chairs of the joint
222 committee on economic development and emerging technologies
223 and the chairs of the joint committee on tourism, arts and cultural
224 development. The annual report shall include; (i) a list of grant or
225 loan recipients from the fund; (ii) the associated amounts received
226 by each recipient; (iii) the amount of non-state funding leveraged
227 by the Fund; (iv) the purpose of the grants or loans from the Fund;
228 (v) an annual statement of cash inflows and outflows detailing the
229 sources and uses of the Fund; (vi) a forecast of future payments
230 based on current binding obligations; and (vii) a detailed break-
-231 down of the purposes and amounts of administrative costs charged
232 to the Fund..
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