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Facing a reduced workforce and budget
constraints at its busiest time, the Depart-
ment of Revenue (DOR) is wrapping up
one of the most challenging filing seasons
in recent memory. As soon as it became
clear that the Department would be un-
able to hire the usual complement of sea-
sonal employees and would lose a large
number of full-time employees to the Com-
monwealth’s early retirement program,
DOR immediately sought to minimize the
impact of any return processing delays on
its customers. Full-time staff from through-
out the agency were redeployed to work
in the Processing and Taxpayer Service
Divisions to process returns and answer
telephones.

The Department worked with the Execu-
tive Office for Administration and Finance
and the Governor’s Office to keep them
informed of the impact of processing de-
lays on taxpayers as well as revenue fig-
ures. In addition, the Legislature recently
passed a supplemental budget request
that allowed the Department to hire nearly
100 temporary employees to improve
turnaround time.

“The loss of so many employees has put
our resources under quiet a bit of strain,”
commented Revenue Commissioner
Alan LeBovidge. “However, I know that
the employees who have pitched in to fill
the gaps in processing and customer
service, as well as those temporarily tak-
ing up the work of their redeployed col-
leagues, are doing their best.”

The Department also continued its cam-
paign to encourage more practitioners
and taxpayers to file electronically. The
number of practitioners and taxpayers

using one of the four e-file methods contin-
ues to grow each year, with well over 1 mil-
lion returns filed through Telefile, Webfile,
commercial software packages, or through
paid preparers for tax year 2001. The num-
ber of returns filed through a commercial
software package saw the most significant
growth with 131,000 returns filed though
this method, compared to 72,000 last
year. More practitioners also are offering
electronic filing for their clients: paid pre-
parers filed 460,000 electronic returns,
compared to 368,000 last year. The
number of Telefile and Webfile returns re-
mained fairly steady with 339,000 and
98,000 returns respectively.

Of the anticipated 3.2 million personal in-
come tax returns, DOR has processed
2.1 million. As of June 20, the Department
had issued 1.9 million refunds. This year’s
average refund amount was $439. A total
of 400,000 taxpayers chose to have their
refunds direct deposited, a 17 percent
increase over last year.

To expedite return processing and
streamline e-filing for taxpayers with pay-
ments due, the Department introduced an
additional electronic payment option this
year. The Electronic Funds Withdrawal
program allowed eligible taxpayers to au-
thorize DOR to make an electronic with-
drawal from their bank accounts for the
amount due on the return. Nearly 15,000
taxpayers took advantage of this option,
generating over $4.3 million in payments.

Despite staff shortages, DOR’s Customer
Service Bureau answered telephone calls
from taxpayers in 14 seconds on average.
A majority of the calls, nearly 70 percent,
were answered by the Department’s In-

E-File Highlights “Taxing” Filing Season
teractive Voice Response and Web appli-
cations, allowing phone representatives to
handle more complex tax questions.

“Although this filing season is far from
over, I have asked DOR management and
employees for their input in improving our
operations for the season ahead to en-
sure we are not faced with the same diffi-
culties in the future,” said Commissioner
LeBovidge. ■
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From the Commissioner
It has been a frustrating filing season.

As of this writing, thousands of taxpayers that filed returns in April are still waiting for refunds. For
years now, one of the true measures of a successful filing season has been our ability to process
income tax returns and get refunds into the hands of taxpayers. This year, instead of noting the turn-
around time for paper returns in days, or even weeks, we are counting months. Some taxpayers that
filed returns in April won’t see a refund until August.

Processing more than 3.2 million income tax returns is never easy. The details of why this filing
season has been particularly difficult can be found in the TAB cover story. A $13 million budget cut
in November certainly didn’t help. However, the real culprit clogging the system is the avalanche of
paper that is delivered to our door each spring.

With the Legislature debating how to fill a $2 billion hole in the fiscal 2003 budget, it seems obvious
there will be further cutbacks at DOR. The extent of the department’s budget reduction and how that
will affect next year’s filing season won’t be known for some time. But regardless of our bottom line,
I can assure you that we will spend much time and energy attempting to change taxpayer attitudes
toward electronically filed returns.

We reached our goal of 1 million paperless returns this year and tax practitioners played a major role.
Roughly 460,000 electronic returns were filed by practitioners, a 25 percent increase over last year.
We are happy with those numbers, but we must do better if we are to avoid another filing season like
this one. The most obvious benefit of the paperless return to the taxpayer is the turnaround time for
a refund. The average for an electronically filed return is just over three days. This year’s long wait just
might convince some taxpayers to convert. 

To help us cope with paper returns, DOR is hoping to acquire some technology that should speed
the process a bit. Returns printed after they are prepared on a computer with a commercial software
package can carry 2-D bar coding (a more sophisticated version of the bar code found on items in
a grocery store). These codes can be programmed to contain all the information found on the form.
If the budget allows, we plan to acquire several scanning machines that can read 2-D bar codes.
By reducing the handling of the returns we should be able to streamline our processing system and
improve the turnaround time for refunds on paper returns.

Most of the paper returns we received this year came to us after they were prepared on a computer
using commercial software. We would like all of those returns to be sent electronically, but we rec-
ognize that old habits take time to change. So while we wait for all taxpayers to embrace technology
and file paperless returns, DOR hopes to take a step in the right direction with the 2-D bar code
scanning system.

We continue to consider tax practitioners partners in the filing season. We look forward to working
with you next year as we try to reduce the mountain of mail and improve our service to taxpayers.

Sincerely,

Alan LeBovidge
Commissioner of Revenue

Alan LeBovidge
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sequent findings of fact were issued. The
SJC believed the absence of the Hearing
Officer in the ATB’s deliberations may
have resulted in its inability to rule on is-
sues of witness credibility. The SJC,
therefore, did not reach the merits of the
underlying case. The matter is being
rescheduled for another hearing before
the ATB on the same issues.

Syms Corporation v. Commissioner,
SJC-08513 (April 2002) — On April 10,
2002, the Supreme Judicial Court (SJC)
issued its decision affirming the Appellate
Tax Board’s (ATB) ruling that the Commis-
sioner correctly disallowed the royalty
expense deductions taken by the Syms
Corporation. Syms had made royalty pay-
ments to its Delaware-based affiliate, SYL
Corporation, to which it had transferred
valuable intangible assets. The SJC ruled
that the ATB’s findings concerning a lack
of business purpose and a lack of eco-
nomic substance for the sizable royalty
payments were supported by substantial
evidence. The SJC also affirmed the legal
conclusions of the ATB concerning the
applicability of the sham transaction doc-
trine, that the royalty expense was not an
“ordinary and necessary” business ex-
pense deduction, and that there was no
federal constitutional violation of the due
process or commerce clauses. The SJC
found it unnecessary to review or to dis-
cuss the scope of the Commissioner’s au-
thority to make adjustments under sec-
tion 39A of the corporate excise statute,
which was the method by which the roy-
alty expenses were eliminated.

Income Tax
Oliver v. Commissioner of Revenue,
SJC-08578 (April 2002) — The Supreme
Judicial Court (SJC) affirmed the decision
of the Appellate Tax Board (ATB). This
case presented the issue of whether a
nonresident is taxable on income in the
nature of deferred compensation, derived
from employment in Massachusetts but
received in a tax year when the taxpayer
performed no business in Massachusetts.
The SJC found that such income is not
taxable to the nonresident; it can be taxed
as Massachusetts-source income only to
the extent that it is income from business
activities that are actually carried on by a
nonresident taxpayer during the tax year
in which the income is received.

Income Tax/Liens
Charles E. Luchini v. Commissioner of
Revenue, SJC-08603 (March 2002) —
The Supreme Judicial Court (SJC) af-

firmed the decision of the Superior Court
that a tax lien created under M.G.L. c.
62C, § 50 that is properly recorded, at-
taches to after-acquired property, namely,
property or interests in property which
come into the possession of the taxpayer
after the lien has been recorded.

Appeals Court
Corporate Excise
Overnite Transportation Co. v. Com-
missioner of Revenue, Appeals Court
No. 99-P-1849 (March 2002) — The Ap-
peals Court affirmed the decision of the
Appellate Tax Board in favor of the Com-
missioner regarding corporate excises for
the period 1988 through 1993. The court
affirmed the finding that the Department’s
determination that a promissory note de-
clared as a dividend by the taxpayer in
favor of its parent did not constitute true
indebtedness. It was unlikely that the tax-
payer would have been able to pay back
the interest and principle of the note at
the time that the note was issued. Fur-
thermore, the note lacked a business
purpose and was created only to “enable
this original investor to recoup its equity
investment.”

Corporate Excise/
Manufacturing Classification
The Associated Press v. Commis-
sioner of Revenue, Appeals Court No.
00-P-815 (April 2002) — The Appeals
Court affirmed the Appellate Tax Board’s
(ATB) determination that the Commis-
sioner properly denied the taxpayer’s re-
quest for classification as a manufacturing
corporation. A manufacturing corporation
is a company that “engages in manufac-
turing,” a determination that is made on
a case-by-case basis. The taxpayer prin-
cipally relied on the Supreme Judicial
Court’s (SJC) decision in Commissioner of
Revenue v. Houghton Mifflin, 423 Mass.
42 (1996). The SJC determined that pub-
lisher Houghton Mifflin was a manufacturer
because it produced digital computer
files and CD-ROMs. It was immaterial that
Houghton forwarded such files to an inde-
pendent printer to actually print the digi-
tal files in light of the fact that Houghton
generated, produced, and laid out such
files prior to delivering them to the printer.
The SJC reached this decision because
Houghton Mifflin’s products were physi-
cally useful in making the finished prod-
uct. The Appeals Court in Associated
agreed with the Commissioner’s argu-

1st Circuit U.S. Court of Appeals
Bankruptcy
Robert L. Gosselin v. Commonwealth
of Massachusetts Department of Rev-
enue, No. 2255-2255 (January 2002) —
The First Circuit Court of Appeals af-
firmed the District Court’s order that dis-
missed a taxpayer’s complaint against
the Department of Revenue (DOR). 

Robert L. Gosselin, the plaintiff /taxpayer,
filed the complaint against DOR in the
Bankruptcy Court, asserting that his debt
for unpaid taxes had been discharged in
bankruptcy. The Department moved to
dismiss the complaint on the ground that
Eleventh Amendment sovereign immunity
prohibited the suit. After the Bankruptcy
Court denied the Department’s Motion to
Dismiss, the Department appealed to the
District Court. The District Court agreed
with the Department and ordered that the
complaint be dismissed. The taxpayer
then appealed to the First Circuit Court
of Appeals.

The Court of Appeals affirmed the District
Court’s order, holding that Gosselin failed
to raise any colorable argument in sup-
port of his appeal.

Supreme Judicial Court
Corporate Excise
Bayer Corporation v. Commissioner of
Revenue, SJC-08570 (March 2002) —
The Commissioner had won this case in-
volving interest income before the Ap-
pellate Tax Board (ATB). The ATB had
found that the taxpayer had earned in-
terest income from the financing of the
leasing of equipment rather than having
earned rental income from the leasing of
the equipment. Accordingly, the tax-
payer was not permitted to apportion its
income to states other than Massachu-
setts. On March 13, 2002, the SJC va-
cated the decision of the ATB and re-
manded the matter back to the ATB. This
reversal was based on a procedural is-
sue. The ATB Hearing Officer that pre-
sided over the trial was no longer with the
ATB when a decision was reached as to
the merits of the case and when the sub-

Recent
Legal
Decisions
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ments that the facts of Houghton Mifflin
were distinguishable from those of Asso-
ciated Press. Specifically, the court found
that “though the news stories prepared
and distributed by the taxpayer represent
some degree of refinement when com-
pared to the information in its raw and un-
gathered state, the change is more of de-
gree than of kind.” The Houghton Mifflin
files were the virtual finished product in
digitized form while the Associated Press
stories were in a far less finished state as
individual newspapers still had to decide
whether to use the stories, how much to
use, and how much to edit out.

Corporate Excise/Tax Administration
RHI Holdings, Inc. v. Commissioner of
Revenue, Appeals Court No. 98-P-1164
(November 2001) — The Appeals Court
affirmed the decision of the Appellate
Tax Board (ATB) that granted the tax-
payer a partial abatement for a corporate
excise deficiency assessment based
upon tax periods 1981 and 1983, but de-
nied the taxpayer jurisdiction for additional
amounts based upon the taxpayer’s be-
lated attempt to seek abatement of prior
self-assessments under the 1988 Su-
preme Judicial Court decision in General
Electric Co. v. Commissioner of Revenue,
402 Mass. 523 (1988) holding that the
apportionment methodology in LR79-42
was inconsistent with M.G.L. c. 63, § 32B.
The Appeals Court originally issued an
unpublished Rule 1:28 Memorandum
and Order.

The Commissioner had determined that
the 1988 abatement application, while
timely as to the 1986 deficiency assess-
ment, was untimely with regard to the self-
assessments made for the 1981 and 1983
tax periods. The ATB concurred that juris-
diction under M.G.L. c. 62C, § 37 was
limited to the amount of the deficiency as-
sessment. In affirming the ATB, the Ap-
peals Court rejected arguments that the
application for abatement “related back”
to the earlier deemed assessments on
the theory that an “assessment” within
the meaning of section 37 means the full
amount of any tax due, including deemed
and deficiency assessments. The court
found that the law was well settled that
the 3-2-1 rules of jurisdiction set forth in
M.G.L. c. 62C, § 37 are premised upon
three discrete triggering events. The court
rejected the taxpayer’s attempt to render
much of the language of section 37 mean-
ingless by merging the application of the
term assessment. The court also re-

jected the taxpayer’s alternative efforts to
have the ATB and the Appeals Court re-
quire the Commissioner to exercise his in-
herent powers under M.G.L. c. 62C, § 36
with regard to “overpayments.” Finally, the
court reaffirmed longstanding principles
that statutes of limitation, though neces-
sarily arbitrary, reflect considered legisla-
tive policy.

Following the issuance of the unpublished
opinion, the taxpayer did not apply to the
SJC for further appellate review. The Com-
missioner thereafter requested that the
Memorandum and Order be published as
a full opinion of the court. Following publi-
cation, the taxpayer filed an application for
further appellate review. That application
has now been denied by the SJC and the
matter is concluded. The full opinion of
the Appeals Court is reported at 51 Mass.
App. Ct. 681; 748 N.E.2d 964, (2001). 

Dana Lease Finance Corp. v. Commis-
sioner of Revenue, Appeals Court No.
99-P-1774 (February 2002) — The Mass-
achusetts Appeals Court affirmed the de-
cision of the Appellate Tax Board (ATB)
in favor of the Commissioner. The court
ruled that Dana Lease Finance Corp. ex-
ceeded the time limit prescribed by the
statue for filing its applications for abate-
ment of the net worth measure of its cor-
porate excise and that the Commissioner
correctly denied the application.

The taxpayer was a member of a group of
affiliated corporations that had elected to
file a combined return under M.G.L. c. 63,
§ 32B. The combined return of income
had been filed by the taxpayer’s parent
corporation, Dana Corporation (Dana). As
the principal reporting corporation, Dana
filed a combined return of income for the
net income measure of the corporate ex-
cise for the 1989 through 1991 tax years.

In accord with the statutory requirements,
the taxpayer filed a separate tax return re-
porting the property measure (net worth
component) of its corporate excise. Fol-
lowing an audit, the Department made an
additional assessment of the net worth
measure of the corporate excise against
the taxpayer. The Department then made
an additional assessment of net income
against Dana and the combined group,
which is the subject of a separate petition
before the ATB.

The taxpayer argued that the corporate
excise is a single tax and the culmination
of the single tax was the assessment
against Dana. The Appeals Court disa-
greed, holding that the taxpayer’s “abate-

ment applications … were late in respect
to the assessment at which they were
aimed and to which they were solely rel-
evant. …” The court also noted that the
tax is “hardly single in the administrative
sense, the aspect naturally pertinent to the
limitations statute.”

Superior Court
Tax Administration
Gregory Koss v. Commissioner of Rev-
enue, No. 98-0798 (January 2002) —
The plaintiff/ taxpayer in this case sought
the names and addresses of all the tax-
payers that had been assessed by the
Department’s Boat Unit during the period
1994–1998. The Commissioner denied this
request, citing the mandatory confiden-
tiality provisions of M.G.L. c. 62C, § 21.
The taxpayer filed a complaint in Suffolk
Superior Court seeking an order requiring
the Commissioner to release this informa-
tion based upon the argument that the in-
formation sought was disclosable under
the Massachusetts “public records” law.

The case was tried on January 7, 2002.
The issue before the court was whether
the Department sustained its burden of
showing that the information requested
fell within a statutory exemption from dis-
closure, specifically, that the information
sought was obtained from a “return” or
other “document” filed with the Commis-
sioner and therefore not disclosable. The
court found that the Commissioner met its
burden and denied the plaintiff’s request
on the grounds that M.G.L. c. 62C § 21
and the Commissioner’s regulation, 830
CMR 62C.21.1, interpreting this statute,
prevent the disclosure of such “sensitive”
information. The court further found that
the regulation was valid, and its interpre-
tation of the term “return” was reasonable.

Commissioner of Revenue v. Richard
McGinn and Richard McGinn P.C., No.
99-03805 (March 2002) — The Superior
Court allowed the Commissioner’s motion
for summary judgment and rejected the
taxpayer’s claim that the six-year bar in
M.G.L. c. 62C, § 65, precluded the contin-
uation of contract actions after six years. In
a supplemental decision dated April 2,
2002, the Superior Court ruled that a con-
tract action under section 47 of chapter
62C, if timely commenced, is not limited in
anyway by the six-year statute upon col-
lections found in section 65. Therefore,
once a judgment is recovered, the Depart-
ment may proceed as any other judgment
creditor to collect the judgment amount.
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Appellate Tax Board
Corporate Excise
Alcoa Building Products v. Commis-
sioner of Revenue, ATB Docket No.
F257765-67 (February 2002) — On
February 22, 2002, the Appellate Tax
Board (ATB) ruled in favor of the Com-
missioner with regard to the assessment
of corporate excise against the taxpayer.
The Commissioner had argued that the
out-of-state taxpayer was subject to such
tax in view of its training and warranty ac-
tivities in the Commonwealth. The tax-
payer had unsuccessfully argued that
such activities were merely de minimis.
The Commissioner has requested a Find-
ings of Fact and Report.

Macy’s East v. Commissioner of Rev-
enue, ATB Docket No. F251009 (April
2002) — The Appellate Tax Board (ATB)
issued a decision in favor of the Com-
missioner upholding the Commissioner’s
refusal to abate corporate excise tax that
had been self-assessed and paid by
Macy’s East. Macy’s East had sought to
carry forward and deduct net operating
losses generated by corporations that it
had merged into itself in years prior to the
year at issue. The Commissioner had ar-
gued that the taxpayer could deduct only
its own losses under certain limited cir-
cumstances provided for under the
statute. The statute, however, did not au-
thorize the taxpayer to deduct the losses
of the other corporations that had merged
into the taxpayer. The ATB agreed with the
Commissioner’s construction of the law.

Estate Tax
Estate of William J. Thomas v. Commis-
sioner of Revenue, ATB Docket No.
C258512 (April 2002) — The Appellate
Tax Board (ATB) issued a decision in favor
of the Commissioner. The Commissioner
had assessed additional estate tax based
on the fact that the estate had failed to
include in the gross estate the face value
of a term life insurance policy. This policy
had been transferred from the decedent
to his daughter within three years of the
date of his death. The decedent had val-
ued the policy at the interpolated terminal
reserve amount, which was less than the
$10,000 estate tax threshold. The Com-
missioner argued that the full value of the
policy was includible in the gross estate
because at the time of the transfer, the
decedent was suffering from a terminal
illness and could have sold the policy in
connection with a viatical settlement. Had
that occurred, the estate would have re-
alized in excess of $10,000.

Income Tax
Raymond W. and Grace J. Pittman v.
Commissioner of Revenue, ATB
Docket No. F223551 (January 2002) —
The Appellate Tax Board (ATB) promul-
gated its Findings of Fact and Report in
the above-referenced case in favor of the
Commissioner. Mrs. Pittman had received
long-term disability payments from her
insurance company for the years 1988
through 1990. She reported and paid tax
on these benefits for each of the years at
issue. In 1991, Mrs. Pittman also received
long-term disability payments from the
state. These benefits were also reported
and subject to tax. To receive the state
benefit, Mrs. Pittman was required to
repay the benefits that she had previously
received from her insurance company.
The Pittmans filed amended returns for
1988–1990, requesting a refund of tax
from the disability payments they had re-
ported but now had to pay back.

The receipt of disability benefits was a tax-
able event, and no deduction is available
in Massachusetts when benefits have to
be paid back. For federal purposes, an
adjustment is made under Code section
1341 in federal gross income to reflect the
repayment. However, no adjustment is
made to Massachusetts gross income as
there is no statutory authority to permit it.

Randolph and Elizabeth Richmond v.
Commissioner of Revenue, ATB
Docket No. C258439 (February 2002) —
On November 27, 2001, the Appellate Tax
Board (ATB) allowed the Commissioner’s
motion for Summary Judgment in the
above-referenced action. The taxpayers
requested findings of fact, which were
reported on February 22, 2002. The tax-
payers had a loss with regard to certain
capital stock, known federally as “section
1244 stock.” The loss qualified as an or-
dinary loss for federal purposes and the
taxpayers claimed the same in their fed-
eral returns. The taxpayers also claimed a
deduction against their Part B income on
their Massachusetts return in this amount.
During the year at issue, Part B income
pertained only to “earned income” and
was taxed at the rate of 5.95 percent.

The ATB found that although the loss of
the “section 1244 stock” constituted an
ordinary, rather than a capital, loss for fed-
eral purposes, it could not be deducted
from the taxpayers’ Part B income on
their state tax returns. Section 2(d)(1)(M)
of Chapter 62 of the Massachusetts Gen-
eral Laws, which pertains to the compu-
tation of Part B taxable income, explicitly

disallows any deduction allowed under
Section 62(a)(3) of the Internal Revenue
Code. Section 62(a)(3) of the Code in-
cludes “losses from sale or exchange of
property,” which encompassed the tax-
payers’ sale of their “section 1244 stock.”
Accordingly, the ATB held that the “sec-
tion 1244 stock” loss could not be de-
ducted from the taxpayers’ Part B income
on their tax returns. 

Sales and Use Tax
Circuit City Stores, Inc. v. Commis-
sioner of Revenue, ATB Docket No.
F251413 (February 2002) — On Febru-
ary 11, 2002, the Appellate Tax Board
(ATB) promulgated its Findings of Fact
and Report in connection with the matter
supporting its earlier decision in favor of
the Commissioner.

At issue before the ATB was a sales/use
tax assessment for the 1993 through 1995
taxable years in the amount of $172,460,
in connection with Circuit City’s out-of-
state sales. The ATB found that Circuit City
engaged in a pattern of advising its cus-
tomers that they could avoid the payment
of sales tax on their purchases in the
Massachusetts store by picking up their
merchandise in Circuit City’s New Hamp-
shire store. Accordingly, the ATB held that
Circuit City was liable for the assessed
use taxes.

Nicholas Decoulos v. Commissioner
of Revenue, ATB Docket No. C260144
(April 2002) — The Appellate Tax Board
(ATB) issued a decision in favor of the
Commissioner. The issues before the ATB
were: (1) whether the Commissioner had
authority to waive interest; (2) whether in-
terest begins to accrue on the twentieth
day of the month following the month in
which a motor vehicle was first used,
stored or consumed in the Common-
wealth or whether it begins to accrue
from the day that the car is registered;
and (3) whether an antique car that does
not have wheels and is inoperable met
the definition of a motor vehicle as pro-
vided for under the statute. In the instant
case, the taxpayer purchased an antique
vehicle on January 19, 1980 in New
Hampshire and brought it into Massachu-
setts that same day. The car was sold
without wheels and with an engine that
did not work. The taxpayer failed to regis-
ter the car with the Registry of Motor Vehi-
cles until 2001, at which time the interest
on the tax liability had grown substan-
tially. The ATB decided that the Commis-
sioner had no statutory authority to abate
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Tax Administration
James V. DiLorenzo et al. v. Commis-
sioner of Revenue, ATB Docket No.
C262485 (April 2002) — The Appellate
Tax Board (ATB) ruled in favor of the tax-
payer and issued an order directing the
Commissioner to abate an assessment.
The ATB granted the taxpayer’s request

interest, that the interest ran from the time
of the delivery/storage of the vehicle
rather than from when it was registered
and that the vehicle met the definition of
a motor vehicle notwithstanding the fact
that it was inoperable.
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DOR has issued the following public written statements between January and June 2002.
For copies or more information, please call (617) 626-3250. The documents below also are
available through DOR’s Fax on Demand system by calling (617) 887-1900 from the hand-
set and the keypad of your fax machine and entering the code number following the title of
the appropriate document. Public written statements also are available on the DOR web-
site at www.mass.gov/dor.

Technical Information Releases (TIR)

TIR Category Title Issuance Date
02-1 Tax Administration Interest Rate on Overpayments and 1/6/02

Underpayments/1915

02-2 Sales and Use Tax Sales and Use Tax Exemptions for 1/24/02
Aircraft and Replacement Parts/1939

02-3 Income Tax Federal Election to Recognize 2/22/02
Gain on Capital Assets Held on
January 1, 2001/1940

02-4 Income Tax Military Personnel Serving in 2/22/02
Afghanistan/1941

02-5 Tax Administration Interest Rate on Overpayments and 4/5/02
Underpayments/1915

02-6 Income Tax The Effect of Recent Federal Tax 5/10/02
Law Changes to Retirement Plans;
Contributions, Distributions and 
Rollovers/1942

02-7 Income Tax Massachusetts Exclusion Amounts 5/10/02
for Retirement Plan Elective Deferrals
for Tax Year 2002/1943

02-8 Income Tax Massachusetts Exclusion Amounts 5/31/02
for Qualified Transportation Fringe
Benefits/1944

02-9 Tax Administration Interest Rate on Overpayments and 6/19/02
Underpayments/1915

02-10 Tax Administration Application of Luchini v. 6/19/02
Commissioner of Revenue/1945

DOR Directives (DOR-D)

DOR-D Category Title Issuance Date
02-1 Tax Administration Liability Under the Responsible 1/24/02

Persons Statute, G.L. c. 62C, 
§ 31A/3587

02-2 Cigarette Excise Cigarette Manufacturer 3/15/02
Promotional Programs/3588

02-3 Sales and Use Tax Sales of Motor Vehicles by 4/5/02
Auctioneers/3589

02-4 Sales and Use Tax Calculation of Trade-In Allowance 4/5/02
on Purchase of a Motor Vehicle/3590

02-5 Corporate Excise Value of Depletable Property 5/10/02
in the Property Factor/3591

02-6 Tax Administration Responsible Person Liability for 5/31/02
Sales and Use Taxes/3592 ■

Regulations, TIRs, Directives and Letter RulingsLegislative
Update

An Act Providing Equitable Tax Deduc-
tions for the Depreciation of Certain
Assets (St. 2002, c. 96) — The Act oper-
ates to decouple Massachusetts tax law
from the adoption of newly enacted In-
ternal Revenue Code (Code) § 168(k) for
purposes of depreciation. Code § 168(k)
provides for a special depreciation al-
lowance for certain property placed into
service during the three-year period be-
ginning on September 11, 2001. The
Massachusetts Act provides that for both
personal income tax purposes and cor-
porate excise purposes, the new federal
depreciation allowance is not allowed. For
Massachusetts purposes, for taxable
years ending after September 10, 2001,
depreciation is to be claimed on all as-
sets, regardless of when they are placed
in service, using the method used for
federal income tax purposes prior to the
enactment of Code § 168(k). The Depart-
ment will issue a Technical Information Re-
lease on this new legislation that will ex-
plain amended return filing requirements
for taxpayers who filed a 2001 Massachu-
setts tax return taking advantage of the
provisions under Code § 168(k). Also, the
Massachusetts Act authorizes the waiver
of interest and penalties for up to 180
days on additional payments required as
a result of the change in depreciation rules
after a return was filed. St. 2002, c. 96,
amending M.G.L. c. 62, § 2(d)(1), and
M.G.L. c. 63, §§ 1, 30, and 52A.

An Act Making Appropriations for the
Fiscal Year 2002 to Provide for Sup-
plementing Certain Existing Appropri-
ations and for Certain Other Activities
and Projects (St. 2001, c. 203) — Effec-
tive March 1, 2002, there is a sales tax ex-
emption for sales of aircraft and for sales
of repair or replacement parts exclusively
for use in aircraft or in significant over-
hauling or rebuilding of aircraft or aircraft
parts or components on a factory basis.
Also, effective March 1, 2002, there is a
use tax exemption for the storage, use or
other consumption of aircraft and for the
storage, use or other consumption of re-

continued on page 9
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The appellants’ appeal concerned
whether the temporary laborers were em-
ployees for withholding purposes and, if
so, whether the corporate officers were
responsible persons. The ATB agreed with
the appellants’ tax treatment of the labor-
ers as independent contractors rather
than employees. ■

sources, Inc. was a temporary employ-
ment agency that placed unskilled labor-
ers in short-term, temporary positions. The
companies to which these laborers were
sent would pay Phoenix Resources for the
services of such laborers. Phoenix would,
in turn, pay these laborers and supply
them with a Form 1099. Phoenix argued
that the laborers were independent con-
tractors, not employees, and therefore,
Phoenix was not required to withhold
taxes. DOR assessed withholding tax
against Phoenix Resources, Inc., and later
deemed Meuse and Addario, the corpo-
rate officers, as responsible persons.

for relief based on the taxpayer’s argu-
ment that he had been prejudiced by the
Department’s issuance of a Notice of As-
sessment while his matter was pending
before the Office of Dispute Resolution
pursuant to a DR-1 Form. The Depart-
ment had voided the assessment prior to
the ATB’s order.

Withholding Tax/Responsible Persons
Phoenix Resources, Inc., Joseph Ad-
dario and Peter Meuse v. Commis-
sioner of Revenue, ATB Docket No.
F245840 (December 2001) — The Ap-
pellate Tax Board (ATB) issued a decision
in favor of the appellants. Phoenix Re-
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Business Seized Address Tax Liability at Time of Seizure

January 2002

Roland Aubrey, 363 Bridge St., Lowell $ 18,582 (meals)
dba Michelle’s Midnight Special

Brook Manor Pub, Inc. 116 Elm St., North Attleboro $130,026 (meals, withholding)

Horsehead, Inc., dba Kricket Klub & Pub 343–357 Acushnet Ave., New Bedford $ 18,874 (corporate, meals, withholding)

David C. & Bonnie J. Cafarelli 40 Arlington St., Pittsfield $ 12,832 (income)

February 2002

No seizures conducted.

March 2002

General Road Trucking Corp. 325 County St., Seekonk $ 47,033 (sales, special fuels,
withholding)

Joseph D. Anthony, Jr., 325 County St., Seekonk $ 31,416 (income, sales, withholding)
responsible person for 
General Road Trucking Corp.

April 2002

Driveway Auto Inc., dba Winchester Gulf 671–673 Main St., Winchester $ 75,564 (corporate, withholding)

John Talbot Young, dba Young & Young 184 Worthington St., Springfield $ 27,119 (sales, withholding)

May 2002

Edward R. & Kathleen J. Jarvis 25 Carriage Hill Dr., Abington $ 29,238 (income)

Francesco’s Restaurant, Inc. Palmer Rd., Route 20, Brimfield $129,581 (corporate, meals, withholding)

Club 77, Inc. 31–35 Central St., Milford $ 35,030 (corporate, meals)

RWDP, Inc., dba Wings Express 1610 Hancock St., Quincy $ 86,212 (meals, withholding)

DPRW, Inc., dba Wings Express 417 Salem St., Medford $ 35,125 (meals, withholding)

DOR
Seizures

The Department of Revenue conducted 13 seizures between January and May 2002,
closing businesses that, at the time of seizure, owed over $676,600 collectively in
back taxes.
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3rd Quarter
2002 Tax Calendar*

Date** Form Form Title Comments

July 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

20 ST-9Q Quarterly Sales and Use Tax Return $101 to $1,200

ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941D Quarterly Return of Income Taxes Withheld for Employer Paying Weekly Over $25,000

M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-941 Employer’s Quarterly Return of Income Taxes Withheld $101 to $1,200

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

August 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

September 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

1-ES Personal Estimated Tax Payment 3rd Quarter

2-ES Estimated Tax Payment for Filers of Form 2, 3F and 3M 3rd Quarter

355-ES Corporation Estimated Tax Payment 3rd Quarter
(calendar year filers)

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

30 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

*For certain taxes.
**For certain business taxes, the number of days for payment after the close of each taxable period may vary — see specific forms and instructions.
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pair or replacement parts exclusively for
use in aircraft or in significant overhauling
or rebuilding of aircraft or aircraft parts or
components on a factory basis. For more
information, see Technical Information Re-
lease 02-2. St. 2001, c. 203, § 17, amend-
ing M.G.L. c. 64H, § 6 to add new sub-
sections (uu) and (vv); and amending
M.G.L. c. 64I, § 7 to add new subsec-
tions (d) and (e). ■

2002 Corporations Listing
The Department of Revenue’s Division of
Local Services (DLS) recently posted its
2002 Massachusetts Domestic & Foreign
Corporations Subject to an Excise, to the
Internet at http://dorapps.dor.state.ma.us/
corpbook/home/home.asp. Commonly
known as the “corps book,” this compila-
tion is an annual listing of for-profit corpo-
rations doing business in Massachusetts.
Beginning this year the listing will be
available only via the Internet. (Previously
DLS printed a complete listing of corpo-
rations every five years, with supplemen-
tal lists released in the intervening years.)
With the Internet application, DLS can now
disclose the increasing number of corpo-
rations doing business in the Common-
wealth and the frequent changes in their
corporate status, and users can search
electronically by keywords rather than flip-
ping through cumbersome printed books.

In addition, the corps book program in-
cludes a new section for Financial Institu-
tions. Amendments to M.G.L. Chapter 63
in 1995 extended the bank excise provi-
sions to a wider range of “financial institu-
tions,” including out-of-state institutions,
mortgage companies, credit card issuers,
collection agencies, check cashing bu-
reaus and other lending institutions. Also
included are bank holding companies and
subsidiaries that participate in the filing of
federal consolidated returns. The separate
listings for financial institutions and insur-
ance companies are based on returns filed
by the entities and not a classification by
the Department of Revenue. ■

Estate Tax Walk-In Service Hours
The Department of Revenue’s Estate Tax
Unit provides personal estate tax assist-
ance on a walk-in basis Monday through
Friday from 9:00 am to 12:00 pm. The Es-
tate Tax Unit is located in the MITC Build-
ing at 200 Arlington Street, Chelsea,
Massachusetts.

2002 MASSTAX Guide Available
The 2002 MASSTAX Guide now is avail-
able from West Group in traditional print
format, and in electronic format as a
searchable database on Westlaw.

The guide, published in five printed vol-
umes, covers the following major tax
types: sales and use tax and miscella-
neous excises; personal income tax; cor-
porate excise; and estate and inheritance
tax. An administrative volume completes
the set. Included in the MASSTAX Guide
are statutes, regulations, forms, case law
summaries, public written statements
and an index in each volume.

The guide also is available on Westlaw
as the MASSTAXGD database. The data-
base contains the same content as the
print version, with the exception of display
of forms. The database facilitates a num-
ber of searching options, provides a table
of contents service and allows hypertext
linking to related documents.

For information on ordering the new edi-
tion or access to the database, call West
Group at 1-800-328-9352.

For Your Information

http://dorapps.dor.state.ma.us/corpbook/home/home.asp
http://dorapps.dor.state.ma.us/corpbook/home/home.asp

