
Taxpayer Advisory Bulletin
Commonwealth of Massachusetts Department of Revenue September 2002, Vol. 18 No. 3

Inside

Features

New Technologies 5

Fourth Quarter 2002 Tax Calendar 8

For Your Information 9

Public Written Statements 4

DOR Seizures 5

Massachusetts Interest Rate
for Underpayments and Overpayments

of State Taxes
Fourth Quarter 2002 — 7%

The Department of Revenue (DOR) re-
cently was authorized to offer a two-
month tax amnesty program to taxpayers
with overdue Massachusetts tax obliga-
tions. The amnesty program, which runs
from October 1, 2002 through November
30, 2002, gives taxpayers the opportunity
to voluntarily step forward to settle their
accounts without incurring any penalty
charges or criminal prosecution.

Any taxpayer that has failed to file a Mass-
achusetts tax return; has underreported
income; has overstated deductions; or
has an outstanding tax liability may apply
for amnesty. Taxpayers who are or have
been subject to tax-related criminal inves-
tigations are not eligible to seek amnesty
for tax periods covered by those investi-
gations. Also, taxpayers who have signed
a settlement agreement with DOR may
not seek amnesty for the tax periods cov-
ered in the agreement.

The amnesty covers all tax types with the
exception of taxes paid under the Interna-
tional Fuel Tax Agreement and the local
option room occupancy excise as the
Commissioner of Revenue does not have
sole authority to waive penalties assessed
against these tax types.

“We strongly encourage taxpayers to take
advantage of the amnesty program,”
commented Revenue Commissioner Alan
LeBovidge. “This program offers delin-
quent taxpayers the chance to ‘wipe the
slate clean’ and return to good standing
with DOR.”

Following the amnesty period, the Depart-
ment will step up its enforcement actions.
Newly acquired data warehouse technol-

ogy will enhance DOR’s ability to identify
and pursue non-compliant taxpayers.

Taxpayers interested in participating in
the amnesty program must submit a com-
pleted Request for Amnesty application,
along with full payment of tax and inter-
est, to DOR no later than 5:00 p.m. on
December 2, 2002. (Because November
30 falls on a Saturday, DOR will accept
amnesty applications postmarked by the
next business day, which is December 2.)
Completed tax returns for all delinquent
tax periods for which the taxpayer is seek-
ing amnesty also must be included with
the amnesty application. The Request for
Amnesty application, tax return(s) and
payment should be mailed to Department
of Revenue, PO Box 55485, Boston, MA
02205-5485.

Returns filed under the amnesty program
are subject to normal verification and as-
sessment under Massachusetts law. If a
taxpayer is granted amnesty, DOR will
waive unpaid penalties including penalties
for late filing and/or late payment; penal-
ties for failure to file a proper return; and
underpayment of estimated taxes. How-
ever, if a taxpayer files a false or fraudu-
lent return or attempts to evade a tax
under the amnesty program, DOR may
rescind the grant of amnesty and subject
the taxpayer to applicable civil penalties
and criminal prosecution. (Willful evasion
of taxes is a felony and is punishable by
a fine of up to $100,000 for individuals or
$500,000 for corporations and/or impris-
onment for up to five years. Willful failure
to collect and pay over trustee taxes is
also a felony and is punishable by a fine

DOR Launches Two-Month Tax Amnesty Program
of up to $10,000 and/or imprisonment for
up to five years.)

Request for Amnesty applications and
further information about the amnesty pro-
gram is available on the DOR website at
www.mass.gov/dor, by calling DOR at
(617) 887-MDOR or 1-800-392-6089 toll-
free in Massachusetts, and at DOR’s local
and out-of-state offices. The Department
also has issued a Technical Information
Release (TIR 02-14), available on the
DOR website, which explains the pro-
gram in detail. �
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U.S. District Court
Bankruptcy
In re Philip Steenstra, United States
District Court for the District of Mass-
achusetts No. 01-40038 (July 2002) —
On July 24, 2002, the United States Bank-
ruptcy Court for the District of Massachu-
setts denied the debtor’s motion for mon-
etary sanctions for an alleged violation of
the Bankruptcy Code’s automatic stay.
The debtor alleged that the Child Support
Enforcement Unit (CSEU) of the Depart-
ment and the individual attorney assigned
to the matter from CSEU violated the au-
tomatic stay imposed on his bankruptcy
case on three separate occasions and
that he was thereby harmed. The debtor
sought: (1) attorneys’ fees and (2) actual
and punitive damages from the Depart-
ment and the individual attorney arising
from such violations. After trial on this
matter, the debtor withdrew his motion
for sanctions against the CSEU/Depart-
ment based on the Commissioner’s ar-
gument that he was immune from such
suit under the Eleventh Amendment. The
debtor maintained his action against the
CSEU attorney individually. In short, the
court found against the debtor as to two
of the three instances asserted to have
been violations of the automatic stay but
found sufficient evidence that the attorney
violated the automatic stay on one of
three cited occasions. However, the court
ruled that the debtor failed to establish
by a preponderance of the evidence any
actual or punitive damages arising there-
from. The court also held that the debtor
failed to introduce into evidence any of
the attorneys’ fees associated with this
action and therefore denied the debtor’s
request for such fees.

Interpleader Actions — 
Eleventh Amendment
Cape Ann Savings Bank v. Walter R.
Johnson and Janet L. Johnson, et al,
U.S. District Court C.A. Nos. 02-10032-
GAO and 02-10036-GAO (August 2002)
— On August 12, 2002, the U.S. District
Court for the District of Massachusetts
ruled in the Commissioner’s favor and dis-
missed two related interpleader actions

removed from Massachusetts state court
to the federal district court, based on the
Commonwealth’s Eleventh Amendment
right to immunity from suit by a private
party in federal court.

The plaintiff sought a judicial determina-
tion in Essex Superior Court regarding the
distribution of a surplus fund resulting from
a foreclosure sale of real estate owned by
the defendants, Walter R. and Janet L.
Johnson (Johnsons). Two of the defen-
dants named in the action were the Mass-
achusetts Commissioner of Revenue
(Commissioner) and the United States
(U.S.). Both governmental entities had an
interest in the surplus fund by virtue of
tax liens recorded against the Johnsons.

The U.S. immediately removed the actions
from state court to the U.S. District Court
for the District of Massachusetts pursuant
to 28 U.S.C. §§ 2410 and 1444. The Com-
missioner then filed Motions to Dismiss
the cases in their entireties based on the
Department’s Eleventh Amendment im-
munity rights. Because the Department
was a necessary party however, dismis-
sal of the suit against it would result in dis-
missal of the entire action under the Fed-
eral Rules of Civil Procedure, Rule 19.
The U.S. opposed the Motions to Dismiss
arguing, among other things, that “the
Eleventh Amendment must give way to
the United States right to have cases in-
volving federal tax liens determined in a
federal forum.” The U.S. also contended
that “since the U.S. and not the private
citizen plaintiff removed the cases to fed-
eral court, the case is analogous to
cases holding that states cannot invoke
the Eleventh Amendment when they are
sued by the United States.”

Judge George A. O’Toole found, among
other holdings, that “The United States
first argument fails to surmount a hurdle
erected by Seminole Tribe of Florida v.
Florida, 517 U.S. 44,56 (1996), where the
Supreme Court explained that a congres-
sional intent to abrogate a State’s Eleventh
Amendment sovereign immunity must be
“unmistakably clear in the language of
the statute.” The removal statutes do not
make that clear. Judge O’Toole, there-
fore, granted the Commissioner’s motions
to dismiss and dismissed both actions in
their entirety because the Commonwealth
is an indispensable party pursuant to Fed.
R. Civ. P. 19(b). It is expected that the Jus-
tice Department, on behalf of the United
States, will file appeals from these Orders
of Dismissal.

Supreme Judicial Court
Corporate Excise
Ace Property and Casualty Insurance
Company v. Commissioner of Revenue,
SJC-08550 (June 2002) — On June 28,
2002, the Supreme Judicial Court issued
its decision in favor of the taxpayer in
this federal preemption case. Under the
court’s decision, the Commissioner is
precluded from imposing the excise tax
required under M.G.L. c. 63, § 23 upon
certain crop insurance premiums. In ac-
cordance with the Federal Crop Insur-
ance Act, 7 U.S.C. § 1501 et seq. (FCIA)
and regulations enacted thereunder, the
excise tax imposed for premiums paid
on crop insurance reinsured by the Fed-
eral Crop Insurance Corporation (FCIC)
has been determined to be preempted.
Ace had excluded $37,442 of premiums
from the taxable premiums reported on
its Massachusetts Premium Excise Re-
turn for the 1995 taxable year. Ace’s cus-
tomers included Massachusetts cranberry
growers that purchase multiple peril crop
insurance reinsured under the FCIA. The
Commissioner assessed additional tax of
$854 based upon those premiums.

The court found that Congress furthered
the FCIA’s goal of promoting economic
agricultural stability by exempting the
FCIC from taxation and granting it the
authority to preempt state law from affect-
ing FCIC contracts and agreements.
FCIC regulations precluding taxation of
premiums from reinsurance were upheld
in State of Kansas ex rel. Todd v. United
States, 995 F.2d 1505 (10th Cir. 1993). Fol-
lowing Todd, Congress amended 7 U.S.C.
§ 1511 of the FCIA to provide that a “con-
tract of insurance reinsured by the Corpo-
ration, shall be exempt from taxation im-
posed by any State, municipality, or local
taxing authority.” The SJC found that when
Congress amended 7 U.S.C. § 1511 it did
so with the express purpose of codifying
the Todd decision and making the statu-
tory immunity from taxation applicable to
reinsurance contracts.

Appeals Court
Income Tax
Charles C. Johnston v. Commissioner
of Revenue, Appeals Court No. 00-P-
969 (June 2002) — The Appeals Court
affirmed the Appellate Tax Board’s (ATB)
decision in favor of the Commissioner
that the taxpayer was a domiciliary of
Massachusetts. On appeal, the taxpayer
argued that the ATB’s decision was
tainted by the admission of an audit re-
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of penalties and abatement of penalties
left the Commissioner with unclean
hands to argue that the taxpayer was de-
linquent in fulfilling his duties. The evi-
dence showed, however, that the tax-
payer knew that he was required to file an
estate tax return on behalf of each estate
and that he was aware of the financial
makeup of both estates. The Commis-
sioner showed that the taxpayer had filed
income tax returns on behalf of both of the
estates prior to the time that the estate tax
returns were due. These returns identified
real estate assets and large amounts of
interest income. In addition, the taxpayer
had been involved in the decedents’ es-
tate planning for six years prior to their
deaths. The Commissioner also argued
that even if the taxpayer did not know the
full amount of the gross estate, he should
have timely filed extensions of time to file
and pay. The ATB agreed with the Com-
missioner’s arguments and denied the
taxpayer relief.

Income Tax
Jeffrey E. Horvitz v. Commissioner of
Revenue, ATB Docket No. F231494
(May 2002) — On May 2, 2002, the Ap-
pellate Tax Board (ATB) issued its deci-
sion in favor of the Commissioner after
the matter was remanded by the Appeals
Court for further consideration. The Ap-
peals Court vacated the ATB’s earlier de-
cision in favor of the Commissioner hold-
ing that the ATB incorrectly allocated the
burden of proof to the taxpayer. Upon re-
consideration, the ATB decided that even
with the allocation of the burden of proof
on the Commissioner, the Commissioner
established that the taxpayer changed his
domicile to Massachusetts from Florida
and was therefore liable for the payment
of income taxes to the Commonwealth.
The taxpayer has appealed this decision
to the Appeals Court.

Paul J. Palm v. Commissioner of Rev-
enue, ATB Docket No. C262245 (July
2002) — The Appellate Tax Board (ATB)
issued its decision in favor of the Com-
missioner. This matter arose as a result
of the Commissioner’s assessment of in-
come tax against the taxpayer for 1995
based on unreported income that the
taxpayer earned through dog track gam-
bling winnings. The taxpayer eventually
filed a tax return, claimed status as a pro-
fessional gambler, and deducted gam-
bling losses to match his gambling win-
nings. The Commissioner disallowed the
losses and the taxpayer appealed. Dur-
ing the trial, the taxpayer admitted that he
did not report all of his gambling winnings
on his tax return, particularly the amounts

won that were below the “$600” thresh-
old that are required to be reported in the
form of a W-2G statement of gambling
winnings. Additionally, the taxpayer ad-
mitted to keeping “sloppy records” of his
gambling transactions and failing to main-
tain a daily log or journal to support his
claim as a professional gambler. The tax-
payer has appealed this finding to the Ap-
peals Court.

Sales and Use Tax
Holyoke Gas and Electric Dept. and
Town of Mansfield Municipal Lighting
Dept. v. Commissioner of Revenue,
ATB Docket Nos. F224466–67 (May
2002) — On May 9, 2002, the Appellate
Tax Board (ATB) issued its findings of fact
in this matter that had previously been de-
cided in favor of the Commissioner. This
was a consolidated appeal by two distinct
taxpayers with identical issues. The cen-
tral issue in these appeals was whether
early payment discounts should be in-
cluded in the determination of the “sales
price” of gas that was sold by the tax-
payers to their customers. The taxpayers’
practice was to bill a customer for the
amount of gas that such customer used
for the prior period. The invoice stated the
gross amount due from such customer.
The invoice also notified the customer that
he could receive a 10 percent discount
on the gross price of the gas provided
he paid the gross price, less such dis-
count, within 15 days of the issuance of
the invoice. If the customer failed to pay
the discounted price within the requisite
time period, he was required to pay the
gross price. The taxpayers then collected
and remitted sales tax due based on the
gross price and discounted price re-
ceipts. The Commissioner took issue with
the remittances from the discounted price
receipts. The Commissioner interpreted
the statutory definition of “sales price” to
include discounts from such price only if
the discounts were “taken at the time of
sale” rather than at any point subsequent
to the date of sale. In the instant matter,
the ATB agreed with the Commissioner
that the “sale” of such electricity occurred
on the date that the taxpayers billed their
customers. Accordingly, any “early pay-
ment discounts” that were made by cus-
tomers after the date of billing could not
be deducted from the sales price. The tax-
payers therefore, were required to collect
and remit the sales tax based on the gross
sales prices identified in the customers’
invoices, notwithstanding any discounts
that may have been offered.

port containing hearsay, and that the de-
cision was not supported by substantial
evidence. Summarily dismissing both the-
ories, the court found that the so-called
“tainted evidence” in the audit report
played a marginal role in the ATB’s deci-
sion and, therefore, was a harmless error.
Secondly, the court found that the ATB’s
decision was based upon substantial ev-
idence and that its reliance upon the
negative inferences drawn from that evi-
dence was reasonable.

Superior Court
Tax Administration
Arthur Bouffard v. Commissioner of
Revenue and Essex Oil, Inc., No. 97-
2194A (August 2002) — On August 2,
2002, the Essex Superior Court issued its
findings and entered judgment in favor of
the Commissioner. The court upheld the
validity of the Commissioner’s levy upon
the bank account of Essex Oil. The tax-
payer sought return of the levied funds ar-
guing that his security interest in the funds
in Essex Oil’s account was superior to
DOR’s lien and, if not superior in right to
the DOR’s lien, his security interest should
be superior to DOR’s lien under the prin-
ciple of equitable subordination because
title to the funds in the account was never
conveyed to Essex Oil. The trial court did
not find the taxpayer’s evidence sufficient
to sustain his burden of proof and entered
judgment for the Commissioner in the full
amount of the levy of $90,844. The De-
partment is waiting to see whether the tax-
payer appeals this decision.

Appellate Tax Board
Estate Tax
George A. Stella, Executor of Estates of
Mildred and Abraham Ash v. Commis-
sioner of Revenue, ATB Docket Nos.
C260792 and C260793 (July 2002) —
On July 26, 2002, the Appellate Tax
Board (ATB) issued its decision for the
Commissioner in these estate tax penal-
ties matters. The decedents, husband
and wife, died within months of each
other. The taxpayer was the executor of
the decedents’ estates, but failed to file
the estate tax returns and pay the under-
lying amounts due within the requisite
period of time. In his attempt to establish
reasonable cause for his failure to timely
file, the taxpayer argued that he was un-
able to determine the amount of the gross
estates and the respective deductions in
a timely fashion because the decedents’
records were in extremely poor condition
and that delays by the Department of Rev-
enue in making decisions on the waiver

continued on page 7
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DOR has issued the following public written statements between March and September
2002. For copies or more information, please call (617) 626-3250. The documents below
also are available through DOR’s Fax on Demand system by calling (617) 887-1900 from
the handset and the keypad of your fax machine and entering the code number following
the title of the appropriate document. Public written statements also are available on the
DOR website at www.mass.gov/dor.

Regulations

Cite Category Title Promulgation Date
62E2.2 Wage Reporting Wage Reporting Due Dates/2688 3/1/02

Technical Information Releases (TIR)

TIR Category Title Issuance Date
02-11 Corporate Excise/ Effect of Federal “Bonus” Depreciation 8/1/02

Income Tax Allowance/1947

02-12 Sales and Use Tax Sales and Use Tax Treatment of 8/1/02
Transfers of Asphalt and Concrete
by Producers and Installers/1948

02-13 Tax Administration Revocation of Administrative Policy 8/12/02
Regarding Voluntary Disclosure by
Non-Filing Taxpayers/1949

02-14 Tax Administration Amnesty Program/1946 9/26/02

02-15 Cigarette Excise Excise Increase on Cigarettes, Cigars 8/26/02
and Smoking Tobacco and Smokeless
Tobacco under G.L. c. 64C/1950

02-16 Tax Administration Application of Zekos v. Commissioner 9/17/02
of Revenue ATB Decision to Fundraising
Sales by Charitable Organizations Using
Auctioneers/1951

DOR Directives (DOR-D)

DOR-D Category Title Issuance Date
02-7 Sales and Use Tax Definition of “Mailing House” for 7/8/02

Purposes of G.L. c. 64H, § 6(ff)/3593

02-8 Sales and Use Tax “TRAC Leases”/3594 8/1/02

02-9 Sales and Use Tax Optional Insurance Charges in Motor 8/26/02
Vehicle Rentals/3595

02-10 Tax Administration Revised Instructions to 2001 9/11/02
Form 3F/3596

02-11 Corporate Excise Corporate Excise Treatment of 9/17/02
Construction Work in Progress/3597

02-12 Corporate Excise Tax Treatment of REITs/3598 9/17/02

Letter Rulings (LR)

LR Category Title Issuance Date
02-1 Estate Tax Taxation of the Transfer of a 6/19/02

Decedent’s Massachusetts Property 
under G.L. 65A, § 1/2347

02-2 Sales and Use Tax “GM Card” Rebate Program/2348 6/19/02

02-3 Corporate Excise Tax Consequences to Shareholders 7/16/02
in F Reorganization with Partnership
as Parent Entity/2349

02-4 Sales and Use Tax Virtual Queuing System at Amusement 8/1/02
Park/2350

02-5 Sales and Use Tax Rooms Occupied by Employees of 8/26/02
Corporations Exempt from Taxes under
Federal Law/2351

02-6 Sales and Use Tax Application of Sales and Use Tax 8/29/02
to Kidney Dialysis/2352

02-7 Corporate Excise Reorganization with a QSUB and a 9/16/02
Parent LLP/2353 �

Regulations, TIRs, Directives and Letter RulingsLegislative
Update

An Act Making Appropriations for the
Fiscal Year 2003 for the Maintenance
of the Departments, Boards, Commis-
sions, Institutions and Certain Activi-
ties of the Commonwealth, for Interest,
Sinking Fund and Serial Bond Require-
ments and for Certain Permanent Im-
provements (St. 2002, c. 184) — This
act provides for implementation of a lim-
ited tax amnesty program, provides
Massachusetts tax relief for certain vic-
tims of terrorist acts and other disasters,
and makes several other changes relating
to state tax law and tax administration.

Two- Month Limited Amnesty Program
For the purpose of encouraging voluntary
disclosure and payment of delinquent tax
obligations to the Commonwealth, the act
authorizes the Commissioner to establish
a two-month limited amnesty program
within fiscal year 2003 for certain types of
taxpayers for certain tax periods. In addi-
tion, the act provides certain tax relief for
victims of terrorist acts.

In general, eligible taxpayers are (1) tax-
payers who failed to file a Massachusetts
tax return, including, but not limited to tax
returns for personal income tax, withhold-
ing, corporate excise, sales and use tax,
sales tax on meals, estate tax and inheri-
tance tax, (2) taxpayers who have under-
reported taxable income and/or receipts,
(3) taxpayers who have overstated deduc-
tions, (4) taxpayers who have filed an in-
correct or insufficient Massachusetts tax
return, or (5) taxpayers who are delinquent
in paying a past state tax obligation.

Certain taxpayers are not eligible for this
amnesty program. The Commissioner will
not grant amnesty to any taxpayer for any
tax periods for which the taxpayer is or
has been the subject of a tax-related
criminal investigation or prosecution. Also,
penalties cannot be waived for taxes paid
under the International Fuel Tax Agree-
ment returns (IFTA) and the Local Room
Occupancy Excise.

In order to qualify for amnesty, taxpayers
must make full payment of all taxes and in-
terest due for all tax types and tax periods.
For taxpayers who qualify for amnesty, the
Department will waive late filing and late

continued on page 6
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return in an encoded format. When the
barcode is scanned by DOR, the informa-
tion will instantly be recorded to DOR’s
system. The 2-D bar codes will allow for
faster processing of the returns and faster
refund turnaround time.

“Discovery” tools
The Department has added data ware-
house technology to its enforcement
tools. The features and capabilities of the
new tax discovery data warehouse allow
DOR to more effectively and cost-effi-
ciently identify and pursue individual and
business taxpayers who have failed to
file tax returns or underreported their tax
obligations. The new program allows
DOR to build “taxpayer profiles” with
data gathered from various sources, and
ties in with DOR’s tax system to improve
case management and correspondence
follow-up. �

The Department also has upgraded its
WebFile for Businesses application,
which is available on the DOR website at
www.mass.gov/dor. The new version al-
lows business taxpayers to securely file
returns and/or make payments for with-
holding tax, sales and use tax, meals tax
and room occupancy tax over the Inter-
net. Corporate estimated tax payment
also may be made through WebFile for
Business. A tutorial is available to help fa-
miliarize taxpayers with the application.

2-D Barcodes
Taxpayers filing computer-generated tax
forms will notice that the forms have a
new look this year. A two-dimensional, or
2-D, barcode will appear on computer-
generated tax returns. For tax year 2002,
the 2-D barcodes will appear on com-
puter-generated Form 1, 1-NR/PY and
corporate tax returns, as well as the ac-
companying schedules. The 2-D bar-
codes contain all the information on the

The Department of Revenue (DOR) is
continually looking for ways in which to in-
tegrate new technologies in its activities
to improve service, increase revenues
and reduce operating costs. With a
significantly reduced workforce, DOR is
looking forward to a filing season aided
by expanded e-file options and new bar-
coding technology to alleviate the need to
process tax returns manually. On the en-
forcement front, new data warehouse
technology will further DOR efforts in lo-
cating taxpayers with overdue tax liabili-
ties and collecting potential revenue.

Expanded E-File Options
As the 2002 filing season approaches,
the Department is encouraging more tax-
payers and practitioners to take advan-
tage of one of the many e-file options. As
always, e-file returns are quicker and eas-
ier to complete and file than traditional
paper returns and have faster refund turn-
around times.

DOR
Seizures

The Department of Revenue conducted 12 seizures between June and August 2002,
closing businesses that, at the time of seizure, owed over $951,000 collectively in
back taxes.

Business Seized Address Tax Liability at Time of Seizure

June 2002

Lightning Lube, Inc. 320 Everett Ave., Chelsea $162,935 (corporate, sales, withholding)

Furniture for Less, Inc. 697 Waverly St., Framingham $161,987 (sales, withholding)

Alfred Botelho, dba Alfred’s Furniture 157 Washington St., Hudson $ 71,029 (sales)

Yankee Counter Corp. 18 Elizabeth St., West Springfield $ 17,097 (corporate, sales, withholding)

Wayne’s Diesel Service, Inc. 777 Madison St., Wrentham $ 15,185 (corporate, sales)

July 2002

No seizures conducted.

August 2002

Murat Inamli, dba Imperial Cafe 238 Harvard St., Brookline $ 10,376 (meals)

Ioannis Karavasiliadis,
aka John Karavasiliadis 6 Liberty St., East Taunton $ 42,414 (meals)

Taunton House of Pizza, Inc. 499 Middleboro Ave., East Taunton $ 80,251 (corporate, meals)

Compu-Tune, Inc. 20 Hampden Dr. #2, South Easton $277,987 (corporate, sales, withholding)

Rug It, Inc., dba Carpet House 175 Essex St., Swampscott $ 42,517 (sales, withholding)

Way Cool Stuph, Ltd. 40 Knoll Dr., Edgartown $ 5,101 (corporate, sales)

SLJBA Pizza, Inc., dba Domino’s Pizza 1 River St., North Adams $ 64,125 (meals, withholding)

DOR Embraces New and Improved Technologies
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payment penalty charges, and will not
refer cases to the Attorney General’s Of-
fice for criminal prosecution for the tax and
tax period(s) covered by the grant of am-
nesty. St. 2002, c. 184, § 182.

See TIR 02-14 for the dates for the
amnesty program and an explanation of
the procedures for amnesty participants.

Personal Income Tax 
Tax Relief for Victims of Terrorist Acts
and Other Disasters. The act incorpo-
rates into Massachusetts law relevant pro-
visions of the federal Victims of Terrorism
Tax Relief Act of 2001, Public Law 107-
134, including the following:

Exemption of Wages and Salaries from
Tax. The spouses or estates of September
11th victims, as well as anthrax victims,
and victims of the Oklahoma City bomb-
ing, are eligible for refunds for taxes paid
on the victim’s wages and salaries for the
year of death and the year prior to death
(in most cases, 2000 and 2001). The mini-
mum tax benefit is $3,000. St. 2002, c.
184, § 60, amending M.G.L. c. 62, § 25.

Exemption of Certain Income from Tax.
Normally, when a portion of a loan is for-
given, it is considered income to the
debtor and therefore taxable. Loans to
specified victims of September 11th or
specified victims of anthrax attacks that
are subsequently forgiven are exempt
from tax. Payments made as settlements,
disability income for survivors injured in a
terrorist attack or military action, and non-
standard death benefits paid by employ-
ers are also exempt. St. 2002, c. 184, §
59, amending M.G.L. c. 62, § 2(a)(2) to
add new subparagraphs (L),(M),and (P).

Exemption of Disaster Assistance from
Tax. A personal income tax exemption is
provided for qualified disaster assistance
including payments made to disaster
survivors for living, personal and rebuild-
ing expenses, as well as settlements.
This exemption is not limited to payments
made to survivors of terrorist attacks or
military action, but includes payments
made to survivors of federal, state and lo-
cally declared disasters. St. 2002, c. 184,
§ 59, amending M.G.L. c. 62, § 2(a)(2) to
add new subparagraphs (N) and (O).

Tax Administration
Suspension of Certain Tax Deadlines.
The Commissioner may suspend, for up
to one year, the time periods and dead-
lines for various tax actions for taxpayers
that are affected by a Presidentially de-
clared disaster, terroristic or military ac-

tion. St. 2002, c. 184, § 65, amending
M.G.L. c. 62C to add new § 87.

A Technical Information Release is forth-
coming with additional information on
Massachusetts state tax relief for victims
of terrorist attacks.

An Act Enhancing State Revenues (St.
2002, c. 186) — The act includes a variety
of tax law changes to the personal income
tax, the sales and use tax, the cigarette
excise, and the estate tax.

Personal Income Tax
Decreases to Personal Exemptions
Effective for tax year 2002, personal in-
come tax exemptions decrease from
$4,400 to $3,300 for single filers, from
$6,800 to $5,100 for heads of house-
holds, and from $8,800 to $6,600 for joint
filers. Depending on economic condi-
tions, the personal income tax exemp-
tions may increase for future tax years.
St. 2002, c. 186, §§ 10–12, amending
M.G.L. c. 62, § 3.

Tax Rates
Part A Income: Part A income consists of
interest (except interest from Massachu-
setts banks), dividends, gains from col-
lectibles, and gains from the sale or ex-
change of capital assets held for one year
or less. The tax rate imposed on Part A
taxable income consisting of short-term
capital gains and gains on collectibles is
12 percent. The tax rate imposed on Part A
taxable income consisting of interest and
dividends is taxed at the same rate as pro-
vided for Part B taxable income (5.3 per-
cent for 2002). See M.G.L. c. 62, § 4(a).

Part B Income: Part B income consists of
any income, including wage income, that
is neither Part A nor Part C income. For
tax years beginning on or after January 1,
2002, the Part B tax rate remains at 5.3
percent. The scheduled tax rate reduction
to 5.0 percent in 2003 has been repealed.
Depending on economic conditions, the
tax rate for Part B taxable income may
decrease for future tax years. St. 2002, c.
186, § 13, amending M.G.L. c. 62, § 4(b).

Part C Income; Tax rates for transactions
completed on or after May 1, 2002: In
place of the existing six categories of gain
based on six defined holding periods and
taxed at six different rates (ranging from
5 percent down to 0 percent), the act de-
fines Part C gross income as gains from
the sale or exchange of capital assets
(except collectibles) held for more than
one year. Effective for tax years beginning
on or after January 1, 2002, the act
changes the multiple tax rates for Part C
income to the single rate provided for Part

B taxable income (5.3 percent for 2002),
but only for transactions completed on or
after May 1, 2002. St. 2002, c. 186, § 6
amending M.G.L. c. 62, §§ 2(b)(3), and
St. 2002, c. 186, § 14, amending M.G.L.
c. 62, § 4(c). The act provides that, to the
maximum extent possible, all transactions
that are completed prior to May 1, 2002,
shall be aggregated and taxed under
the procedures and rates in place prior
to the changes in law set forth in the act.
St. 2002, c. 186, § 32.

Limitation on Capital Loss Offset
Against Part A Interest and Dividends
For tax years 1996–2001, there was no
dollar limit on the deduction of capital
losses against Part A income consisting
of interest and dividends. In a change to
prior law, the act provides that the aggre-
gate amount of the deduction for Part A
and Part C capital losses against Part A
income consisting of interest and divi-
dends cannot exceed $2,000. St. 2002, c.
186, § 7, amending M.G.L. c. 62, § 2(c).

Capital Gain on Sale of a Principal
Residence
Under current law, Massachusetts adopts
the federal exclusions for gain on the sale
of a principal residence at IRC § 121 as
amended and in effect for the taxable
year. The act provides that the amount of
gain from the sale of a principal residence
excluded from Massachusetts gross in-
come shall not be less than the exclusion
allowed under § 121 of the Code in effect
on January 1, 2002, i.e., up to $250,000
of capital gain ($500,000 for joint filers
meeting certain conditions) from the sale
of a home owned and used by the tax-
payer as a principal residence for at least
two of the five years before the sale. As a
result of the act, if the amount of the fed-
eral exclusion at § 121 is increased,
Massachusetts will adopt the increased
exclusion. St. 2002, c. 186, § 5, amend-
ing M.G.L. c. 62, § 2(a)(3).

Conformity with Federal Law for
Retirement Plans
Effective for tax years beginning on or
after January 1, 2002, the act conforms
the Massachusetts personal income tax to
current federal law governing the taxation
of contributions to and distributions from
qualified plans, § 401(k) plans, § 403(b)
plans, § 457 plans, SEPs (simplified em-
ployee pensions), and SIMPLE IRAs (sav-
ings incentive match plans for employees).
Prior to the act, for these retirement plans,
Massachusetts generally followed the In-
ternal Revenue Code as amended and
in effect on January 1, 1998. As a result
of the act, Massachusetts now conforms

Legislative Update continued from page 4
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to current federal law in the treatment of
elective deferrals, catch-up contributions,
and qualified rollovers of plan proceeds.
All amounts of retirement plan contribu-
tions and distributions that are allowed to
be excluded from federal gross income
under the current Code will be excluded
from Massachusetts gross income.

Employer’s Deduction for
Plan Contributions
In the case of employers taxed under
chapter 62 of the General Laws, unless
a specific statutory exception applies
(see, e.g., M.G.L. c. 62, § 2(d)(1)(D)), the
act adopts the current federal law at IRC
§ 404 allowing the deduction of employer
contributions to qualified plans and other
retirement plans. St. 2002, c. 186, §§ 1, 5,
amending M.G.L. c. 62, §§ 1(c) and 2(a).

Qualified Prepaid Tuition Programs
As of January 1, 2002, Massachusetts is
aligned with current federal treatment of
“qualified tuition programs” as defined by
Internal Revenue Code § 529. Before the
act, the personal income tax adopted the
provisions of IRC § 529 as amended and
in effect on January 1, 1998. St. 2002, c.
186, § 1, amending M.G.L. c. 62, § 1(c).

Deduction for Charitable
Contributions Suspended
This act disallows a deduction for charita-
ble contributions for taxable years begin-
ning on or after January 1, 2002. A de-
duction for charitable contributions may
become available in future tax years if the
rate of tax on Part B income decreases to
5 percent. St. 2002, c. 186, § 9, amending
M.G.L. c. 62, § 3B(a)(13).

The Department will issue a Technical In-
formation Release to explain the changes
made by the act to the personal income
tax.

Sales and Use Tax
The act conforms the Massachusetts
sales tax on telecommunications services
to the Federal Mobile Telecommunica-
tions Sourcing Act. This recently enacted
federal law simplifies the taxation of wire-
less calls by requiring states that tax such
calls (such as Massachusetts) to impose
tax based only on the retail customer’s
“place of primary use,” regardless of
where a call originates or terminates.
The “place of primary use” as defined by
federal law is generally the residential
street address or the primary business ad-
dress of the customer. Thus, if a retail cus-
tomer’s “place of primary use” is in Mass-
achusetts, all calls billed to that customer
will be subject to Massachusetts sales
tax. Both the new federal law and the new

Massachusetts sales tax provisions apply
to customer bills for wireless telecommu-
nications services issued after August 1,
2002. St. 2002, c. 186, §§ 24–27, amend-
ing M.G.L. c. 64H, § 1.

Cigarette Excise Increased
The excise on cigarettes has been in-
creased from $0.76 to $1.51 per 20-count
package. Under the act, cigarette packs
with fewer than 20 cigarettes may not be
stamped or sold. The rate on smokeless
tobacco is increased from 75 percent to
90 percent of the wholesale price paid by
the licensee, and the rate on cigars and
smokeless tobacco is increased from 15
percent to 30 percent of the wholesale
price paid by the licensee. St. 2002, c.
186, §§ 17–20, amending M.G.L. c. 64C,
§§ 6, 7, 7A, 7B, and adding new § 33A. In
addition, the act creates new civil penalty
provisions of not more than $5,000 per
violation for the possession, sale, offer to
sell, intent to sell, delivery, or transporta-
tion of cigarettes not properly stamped. St.
2002, c. 186, §§ 22, 23, amending M.G.L.
c. 64C, §§ 34, 35. The effective date of
these provisions is July 25, 2002. For
more information, see TIR 02-15, Excise
Increase on Cigarettes, Cigars and Smok-
ing Tobacco and Smokeless Tobacco
under G.L. c. 64C.

Estate Tax
The act amends the Massachusetts es-
tate tax (or “sponge tax”) and makes the
Massachusetts estate tax equal to the
amount of the credit for state death taxes
computed using IRC § 2011 as in effect
on December 31, 2000. The change from
the current Internal Revenue Code to the
December 31, 2000 Code reference date
avoids the scheduled reductions in the
amount of the allowable credit for state
death taxes (and, as a result, the amount
of estate tax due Massachusetts) in 2003
and 2004 and the elimination of the credit
in 2005. The changes to IRC § 2011 were
enacted by federal legislation in 2001.
The estate tax provisions that “decouple”
the Massachusetts estate tax from the
federal reductions and eventual phase-
out are applicable to the estates of dece-
dents dying on or after January 1, 2003.
The Massachusetts sponge tax compu-
tation for deaths occurring in 2002 will be
computed under current federal law. St.
2002, c. 186, § 28 amending M.G.L. c.
65C, § 2A.

An Act Making Appropriations for the
Fiscal Year 2002 to Provide for Sup-
plementing Certain Existing Appropri-
ations and for Certain Other Activities
and Projects (St. 2002, c. 300) — This

act provides that the Massachusetts per-
sonal income tax forms must allow tax-
payers to volunteer to pay tax at a higher
rate, and grants authority to the Commis-
sioner to require the manner, format and
medium for tax filings and tax payments.

Personal Income Tax
The act provides that the Massachusetts
personal income tax forms must provide
an election for taxpayers to voluntarily pay
tax at a rate of 5.85 percent on taxable
income, which would otherwise be taxed
at a rate of 5.3 percent. For taxable years
beginning on or after January 1, 2002, the
following items are taxed at a rate of 5.3
percent: Part A taxable income consisting
of dividends and interest, Part C taxable
income consisting of capital gains from
the sale or exchange of capital assets
held for more than one year (except gains
from collectibles and gains from transac-
tions completed before May 1, 2002),
and Part B taxable income consisting of
wages, salaries, interest from Massachu-
setts banks, pensions, business income,
rental income, alimony, and winnings, and
all other income that is not included in Part
A or Part C. St. 2002, c. 300, § 44, amend-
ing St. 2002, c. 184, § 183, uncodified.

Tax Administration
For the purpose of granting the Commis-
sioner authority to require electronic filing
for certain tax types, the act provides that
any return, document or tax payment to
be filed with the Department must be filed
with or transmitted to the Department in
the manner, format and medium as the
Commissioner shall from time to time pre-
scribe. St. 2002, c. 300, § 8 amending
M.G.L. c. 62C, § 5. �

Paul T. Zekos v. Commissioner of Rev-
enue, ATB Docket No. C250875 (May
2002) — On October 23, 2001, the Ap-
pellate Tax Board (ATB) had previously
ruled in favor of the taxpayer. On May 2,
2002, it issued its findings of fact in this
matter. The ATB found that Paul Zekos,
the taxpayer, who is a licensed auction-
eer, was not responsible for the collection
and payment of sales tax in connection
with auctions he performed on behalf of
charitable organizations. This ruling was
based on the finding that the taxpayer
was not a “vendor” because he did not
obtain title or possession of the property
offered for sale and thus did not make the
sale rendering him liable for the collection
and remittance of sales tax. �

Recent Legal continued from page 3
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4th Quarter
2002 Tax Calendar*

Date** Form Form Title Comments

October 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-4868 Income Tax Return Due Under Automatic Six-Month Extension See form and
of Time to File instructions

M-8736 Tax Return Due Under Application for Extension of Time to File See form and
Fiduciary, Partnership or Corporate Trust Return instructions

20 ST-9Q Quarterly Sales and Use Tax Return $101 to $1,200

ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941D Quarterly Return of Income Taxes Withheld for Employer Paying Weekly Over $25,000

M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-941 Employer’s Quarterly Return of Income Taxes Withheld $101 to $1,200

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

November 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

30 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

December 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

355-ES Corporation Estimated Tax Payment 4th Quarter
(calendar year filers)

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

*For certain taxes.
**For certain business taxes, the number of days for payment after the close of each taxable period may vary — see specific forms and instructions.
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Advance Proofs Available Online
Advance proofs of the 2002 Massachu-
setts tax forms will be released via the De-
partment’s website at www.mass.gov/dor.
Updated versions of the proofs will be
posted to the website as they become
available. Practitioners and software de-
velopers are invited to e-mail comments
on the proofs to the Department via a
feedback section provided on the ad-
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Please note that advance proofs are sub-
ject to change and are intended to be
used only as a guide by tax professionals
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was paid. A new line has been added to
Massachusetts income tax forms that al-
lows taxpayers to pay any use tax owed
to the state on their annual return.

Supporting Documentation
Beginning with tax year 2002, taxpayers
will no longer be required to submit cer-
tain supporting documentation with their
income tax returns. These items instead
should be retained by the taxpayers with
their records for future reference, if
needed.

Credit Card Payments Eliminated
Beginning with tax year 2002, DOR will
no longer accept tax payments by credit
card (except for Telefile and small pay-
ment agreements). Taxpayers may make
their payment(s) by check or money
order, or by Electronic Funds Withdrawal.

Optional 5.85% Tax Rate
In response to new legislation, DOR has
added a line to the Massachusetts in-
come tax forms allowing taxpayers the
option to pay their income tax at the 5.85
percent rate.

Forms Availability
DOR will no longer be stocking annual in-
come tax forms at post offices. The forms
will be available in limited quantities at local
libraries. Libraries will be furnished with
a compilation of the Department’s tax
forms, from which taxpayers may repro-
duce copies. With the availability of tax
forms and publications online, the Depart-
ment has eliminated its Form 2000 and
will no longer accept bulk orders of tax
forms and publications. As a cost-saving
measure, the Department also will not be
publishing the Package X in CD-ROM or
paper format.

For Your Information
Circular M Revised
The Massachusetts Circular M was re-
vised in August to reflect changes to the
exemption factors used in determining
the amount of tax to withhold from em-
ployees’ income. The updated Circular M
is available on the DOR website at www.
mass.gov/dor, or by calling DOR’s main in-
formation lines at (617) 887-MDOR or toll-
free in Massachusetts at 1-800-392-6089.

Corporate Forms Redesigned
The three major corporate forms (Form
355, Form 355C and Form 355S), sched-
ules, and Form 355-7004, have been re-
designed to be read by DOR’s imaging
equipment. Imaging technology allows
for faster processing of the returns and
reduces the risk of errors common to
conventional keying methods.

Estimated Payment Forms Redesigned
Form 1-ES and Form 2-ES were re-
designed for tax year 2003 with a new
area to show estimated payment amounts
for long-term and short-term capital gains.

Charitable Contributions Deduction
Suspended
Due to the current budget situation in
Massachusetts, recently enacted legisla-
tion suspended the charitable contribu-
tions deduction for taxable years begin-
ning on or after January 1, 2002. The
deduction may become available in future
years if the tax rate on Part B income de-
creases to 5 percent.

Use Tax Line Added to Income
Tax Return
Under existing Massachusetts law, a 5
percent use tax applies to goods and
services that are to be used, stored or
consumed in the Commonwealth on
which no sales tax, or a sales tax rate less
than the 5 percent Massachusetts rate,


