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The Massachusetts Department of Rev-
enue (DOR) is set to launch a new and
improved version of its popular WebFile
for Business application in July. Currently,
business taxpayers must use a number of
different electronic filing programs to fulfill
their various tax obligations with the Com-
monwealth. The new version of WebFile
for Business, however, combines the func-
tions of the current WebFile for Business,
WebFile for Employers and Online Appli-
cation for Registration into a single appli-
cation, making doing business electroni-
cally with DOR far more convenient for
both taxpayers and practitioners.

Recognizing the important and intrinsic
role of tax professionals, the increased
capabilities of WebFile for Business also
allow Professional Tax Preparers (PTPs)
to perform a multitude of tasks electroni-
cally on behalf of their clients.

WebFile for Business will allow users to
register, file, pay, amend, and review their
business taxes online. Trustee taxes that
can be filed and paid include sales and
use, sales telecom, meals, withholding
and/or room occupancy taxes. Users can
also file unemployment and wage with-
holding information, and amend returns,
as well as update and view their tax data.
It will also allow payments to be made for
an additional 15 tax types, including cor-
porate excise. Tax professionals will be
able to do all of this work for clients that
have designated the tax professional to
work on their behalf.

When WebFile for Business is rolled out,
tax practitioners can register as a Profes-
sional Tax Preparer on the new site. A link
from the login page will take PTPs to a
one-page registration screen. Once regis-

tered, the PTPs should inform their clients
that they too can register on the site. This
dual registration will allow practitioner and
client to create an online relationship that,
again, will allow practitioners to perform
a variety of online tasks for their clients.
Also, the new WebFile for Business will
allow either party to sever this relationship
at any time. Additionally, Professional Tax
Preparers will also be able to register as
Payroll Service Providers, allowing them
to transmit payroll and wage reporting
data in secure bulk data transfers.

Taxpayers currently enrolled to file busi-
ness tax returns and payments over the
Web will automatically be converted to
the new system; however, to take advan-
tage of all of the new services available
with WebFile for Business, they must up-
grade their registration to “Business Mas-
ter Administrator” status. Once they have
upgraded, they can then designate a PTP
to handle their accounts.

WebFile for Business also allows tax pro-
fessionals to sub-delegate work, i.e., the
Professional Tax Preparer–Business Mas-
ter Administrator partnership will be able
to grant limited access to employees of
the tax professional firm. For example, a
tax professional firm with five employees
and 50 clients may sub-delegate the re-
sponsibilities of the 50 clients by firm, tax
type or both to individual employees. Em-
ployee A may only be granted rights to
work on clients one through 10; Employee
B, clients 11 through 20; and Employee C
will file only sales tax for all 50 clients. The
firm may customize the system that is most
effective for its needs.

Professional Tax Preparers who have tax
obligations to the Commonwealth of Mass-

Tax Practitioners Benefit from DOR’s New WebFile for Business Application
achusetts also may use WebFile for Busi-
ness to fulfill their own tax obligations.
Conversely, a PTP that does not have a
tax obligation to the Commonwealth, but
has clients who do, can register and use
the site to conduct their clients’ business.
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From the Commissioner
As the final weeks of this filing season approach, I am pleased to report that we have so far avoided
the overwhelming backlog of paper that literally swamped the Department last year — largely due to
an increase in e-filed returns, as well as our new 2-D barcoding technology. Although we receive the
2-D returns as paper returns, our processing equipment can read the returns far more accurately,
which nearly eliminates the need to manually key information from the return and improves refund
turnaround time. To date, the combined total of e-file and 2-D barcoded returns accounts for 80 per-
cent of all income tax returns received.

However, we have noticed that many 2-D barcoded returns are being sent to incorrect post office boxes,
which is causing a delay in processing those returns. When mailing your 2-D barcoded returns to the
Department, be sure to use the proper address: PO Box 7001 for refund or zero balance returns and
PO Box 7002 for payment returns. Using the correct PO Box will ensure that 2-D returns are
processed as quickly as possible.

In these difficult fiscal times, the Department continues to seek ways to do more with less. We are
developing new online programs that provide taxpayers, child support clients and municipal officials
with access to more information and the ability to fulfill various requirements directly through our web-
site. The cover article of this issue of TAB features just one of the many ways we are turning to the
Internet to provide more options for doing business with DOR.

The Department is also reorganizing internally. There is no denying we are a smaller organization than
in previous years and must streamline our operations accordingly to ensure that we continue to pro-
vide quality service to taxpayers. Recently DOR integrated the Compliance Division into our Taxpayer
Service and Audit Divisions. The move more closely aligns similar job functions and puts more em-
ployees in highly visible frontline positions.

In other news, the governor recently signed legislation as Chapter 4 of the Acts of 2003, the so-called
“tax loophole” legislation, which significantly changes the administrative and corporate excise provi-
sions of the Massachusetts General Laws. DOR’s Rulings and Regulations Bureau is working diligently
on several Technical Information Releases that will explain the changes in detail.

Finally, it is my pleasure to report that our two amnesty periods were highly successful. Taxpayers
clearly heeded our warning to “find us before we find you.” The total collections from the two amnesty
periods were in excess of $161 million. My thanks to those of you who communicated information
about our amnesty program to appropriate clients.

Sincerely,

Alan LeBovidge
Commissioner of Revenue

Alan LeBovidge
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Special Notes for the Income Tax Filing Season
Filing Season Checklist
In order for the Department to process re-
turns efficiently and issue refunds quickly,
refer to the following checklist before filing
Massachusetts returns.

��✔ Every Form 1, Form 1-NR/PY and Form
M-4868 will be imaged by the Depart-
ment’s processing equipment this
year. Please see the table on page 9
for instructions on how to prepare and
assemble imaged forms.

��✔ Be sure to select and mark the cor-
rect filing status oval in line 1.

��✔ Enter both spouses’ Social Security
numbers if you are married or married
filing a separate return.

��✔ Check the accuracy of your name and
address. Use the preaddressed re-
turn in the front of the booklet. If any
information is incorrect, make the
necessary corrections on the pread-
dressed return.

��✔ When filing Form 1 or Form 1-NR/PY
attach, with a single staple only, the
state copy of all Form(s) W-2 with your
return. Be sure to enclose all required
supporting documentation as neces-
sary. Please see the table on page 9
for more information on how to pre-
pare and assemble imaged forms.

��✔ Report unemployment compensation
to both DOR and the Internal Revenue
Service. Unemployment compensa-
tion is considered taxable income.

��✔ Report Massachusetts state lottery
winnings on Schedule X, line 3. All
other gambling winnings must be re-
ported on Schedule X, line 4.

��✔ If you were a Massachusetts resident
for part of the year and a nonresident
with Massachusetts source income
for another part of the year, you must
file Massachusetts Form 1-NR/PY
and Schedule R/NR to calculate the
portion of income earned while a
part-year resident and the portion of
income earned while a nonresident.

��✔ When filing jointly, you need to file
one Schedule X, one Schedule Y
and/or one Schedule Z only. A sepa-
rate schedule for each spouse is not
allowed.

��✔ Be sure you, and your spouse if ap-
plicable, sign your return on page one.
Attached signature documents are
not acceptable.

��✔ If you are a paid preparer filing on be-
half of a client, be sure to fill in either
your Social Security number or your
IRS-issued Preparer Tax Identification
Number (PTIN) in the space provided.

��✔ Pension contributions made by a
Massachusetts state, county, city or
town employee are excluded from
taxable income for U.S. purposes,
but remain taxable in Massachusetts.
For Massachusetts tax purposes, re-
port the higher Massachusetts wage
shown on Form W-2. Contributions up
to $2,000 per taxpayer still may be
deducted on your return. (Form 1, line
11; Form 1-NR/PY, line 15.)

��✔ If you are liable for the penalty for un-
derpayment of estimated tax, enclose
a completed Form M-2210 with your
return. If you qualify for an exception
to, or waiver of, the penalty, fill in the
“EX” oval on the last page of Form 1
or Form 1-NR/PY. Enclose an explan-
atory statement if you are claiming an
exception or waiver.

��✔ If you are making a payment on Form
1 or Form 1-NR/PY, complete Form PV
and enclose it with your check or
money order with your return.

��✔ If you discover that you made an error
or omission, or received additional tax
statements after filing your return, file
Application for Abatement/Amended
Return (Form CA-6).

��✔ Requests for a filing extension should
be made on Form M-4868, Application
for Automatic Six-Month Extension of
Time to File Massachusetts Income
Tax Return. To qualify for an extension,
taxpayers must have paid at least 80
percent of their total tax liability for the
year. Taxpayers may Telefile their
Form M-4868 or, if no tax is owed,
submit a copy of U.S. Form 4868 with
“For Massachusetts Income Tax Pur-
poses” written at the top. Payments
for Telefiled Form M-4868 must be
made by Electronic Funds Withdrawal.

Taxpayers filing Forms 2, 3, 3F or 3M
should make requests for filing exten-
sions on Form M-8736, Application
for Extension of Time to File Fiduciary,
Partnership or Corporate Trust Return.

Massachusetts filing extensions are
valid for six months; no additional
paperwork is necessary and no further
extensions are allowable.

��✔ Tax preparers writing to DOR on be-
half of a client must submit a Power of
Attorney, Form M-2848. �

Tax Notes
Filing Deadline
Practitioners should be aware that this
year’s filing deadline in Massachusetts is
midnight, April 15, 2003, for both state
and federal personal income tax forms.
PO Box Numbers for 2-D Barcoded
Returns
Taxpayers and practitioners filing 2-D bar-
coded income tax returns should use PO
Box 7001 for refund or zero balance re-
turns and PO Box 7002 for payment re-
turns. Sending the 2-D barcode returns to
another PO Box will delay the processing
of the return.

Schedule B Reminder
When completing line 5 of Schedule B,
Interest, Dividends and Certain Capital
Gains and Losses, be sure to use the
amount of bank interest prior to the $200
exemption for married taxpayers filing
jointly (or $100 for all other taxpayers).
Using the amount after the exemption will
result in an erroneous calculation.

Form PV Reminder
Taxpayers making a payment on 2002
Massachusetts Form 1 or Form 1-NR/PY
must complete and remove the Mass-
achusetts Income Tax Payment Voucher
(Form PV) found on the return envelope.
Taxpayers should be sure to staple the
check or money order to the front of Form
PV and enclose it with the return.

Earned Income Credit
Taxpayers who qualify for and claim the
federal earned income credit are allowed
a refundable credit equal to 15 percent of
the federal amount. Form 1 filers must
enter the number of qualifying children, if
any, in line 38a. Then, enter the federal
earned income amount from U.S. 1040,
line 64; 1040A, line 41; 1040EZ, line 8; or
Telefile Tax Record, item L. Multiply this
amount by .15 (15%) and enter the result
in line 38.

Form 1-NR/PY filers must enter the num-
ber of qualifying children, if any, in the
space provided. Then enter in line 43a
the federal earned income credit amount
from the U.S. 1040, line 64; 1040A, line
41; 1040EZ, line 8; or U.S. Telefile Tax
Record, item L. Multiply this amount by
.15 (15%) and enter the result in the line
provided. Nonresidents, multiply this

continued on page 13
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The advanced options available on the
new WebFile for Business application will
simplify and streamline electronic filing for
business taxpayers. Tax practitioners also
will be able to provide faster service to
their clients through the new program.
More information will become available on
the DOR website in the coming weeks. �

DOR has issued the following public written statements between November 2002 and
March 2003. For copies or more information, please call (617) 626-3250. The documents
below also are available through DOR’s Fax on Demand system by calling (617) 887-1900
from the handset and the keypad of your fax machine and entering the code number follow-
ing the title of the appropriate document. Public written statements also are available on the
DOR website at www.mass.gov/dor.

Regulations

Cite Category Title Promulgation Date
64C.34.1 Cigarette Excise Penalty for Possession or 3/18/03

Transportation of Unstamped 
Cigarettes/2649

Regulation Amendments

Cite Category Title Promulgation Date
4.00 Underground Implementation of Underground 3/14/03

Storage Tank Storage Tank Cleanup Fees/2666

64H.1.6 Sales and Use Tax Telecommunications Services/2667 3/28/03

Proposed Regulations

Cite Category Title Hearing Date
63.29.1 Corporate Excise Credits for Insurance Companies/2679 1/14/03

Proposed Amendments

Cite Category Title Hearing Date
62.6.3 Income Tax Lead Paint Removal Credit/2650 1/14/03

62C.78.1 Tax Administration Massachusetts Electronic Funds 1/14/03
Transfer Program/2651

4.00 Underground Implementation of Underground Storage 5/19/03
Storage Tank Tank Cleanup Fees/2652

Technical Information Releases (TIR)

TIR Category Title Issuance Date
02-25 Tax Administration Extended Amnesty Program/1960 12/31/02

03-1 Sales and Use Tax Exemption from Massachusetts 2/19/03
Use Tax for Tax Paid Under
Laws of Another State/1961

03-2 Tax Administration Interest Rate on Overpayments 1/2/03
and Underpayments/1962

03-3 Tax Administration Alternative Individual Use Tax Return: 1/2/03
New Line Item …/1963

03-4 Tax Administration Settlement of the Inheritance Tax on 3/6/03
Future Interests/1964

DOR Directives (DOR-D)

DOR-D Category Title Issuance Date
02-14 Tax Administration Tax Obligations of Persons Purchasing 11/26/02

Cigarettes in Interstate Commerce …/3605

02-15 Tax Administration Tax Reporting Obligations of Chapter 7 12/11/02
Trustees in Bankruptcy/3600

02-16 Sales and Use Tax The Meaning of “Building Materials and 12/23/02
Supplies” and Construction Vehicles,
Equipment and Machinery” …/3601

02-17 Sales and Use Tax No Further Recognition of “Vendor 12/23/02
Credits” on Audit/3602

03-1 Tax Administration Limitation Period for Assessing the 1/2/03
Deeds Excise/3603

03-2 Estate Tax Issues Arising from Decoupling the 2/19/03
Massachusetts Estate Tax from the
Federal Estate Tax/3604

Letter Rulings (LR)

LR Category Title Issuance Date
02-12 Corporate Excise Qualification as Foreign Research 12/12/02

and Development Corporation/2358 �

Regulations, TIRs, Directives and Letter Rulings

New Webfile continued from page 1

Steven Remsberg Named Acting
General Counsel
Steven Remsberg was named Acting
General Counsel for the Department this
past February. Mr. Remsberg joined DOR
in 1997 as Chief of the Litigation Bureau
and was appointed Associate General
Counsel in 2000. In his new role, Mr.
Remsberg will be responsible for advis-
ing the Commissioner on legal, legislative
and policy matters involving the adminis-
tration of Massachusetts tax laws. Mr.
Remsberg holds an undergraduate de-
gree from Dickinson College and a law
degree from the University of Pittsburgh
Law School.

Gerard Perry Named Acting Deputy
Commissioner of DLS
Gerard Perry recently was named Acting
Deputy Commissioner of the Division of
Local Services (DLS). Before joining DLS
in 1996 as Director of Administration and
Special Projects, Mr. Perry spent 13 years
with the Department in the Inspectional
Services Division. He was named Associ-
ate Deputy Commissioner of DLS in 2000.
As Acting Deputy Commissioner, he will
oversee the division that provides fiscal
guidance to the 351 cities and towns in
Massachusetts. Mr. Perry is a graduate
of Northeastern University.

DOR Leaders Leave State Service
After many years of dedicated service to
the Department of Revenue, Don Evans,
former General Counsel and First Deputy
Commissioner; and Joseph J. Chessey,
Jr., former Deputy Commissioner of the
Division of Local Services, have left state
service to pursue other endeavors. �

DOR
Update
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DOR
Seizures

The Department of Revenue conducted seven seizures between December 2002 and
February 2003, closing businesses that, at the time of seizure, owed over $588,900
collectively in back taxes.

Business seized Address Tax liability at time of seizure

December 2002

Beverly T. Clarke, responsible person 8 Bramel Cir., Walpole $182,967 (withholding)
for The Preschool Center

Ken’s Auto Upholstery, Inc. 105 W. Housatonic St., Pittsfield $ 11,983 (corporate, sales, withholding)

Leo Construction Contractors, Inc. Arkwright Rd., Webster $ 81,600 (sales, withholding)

El Rincon, Inc. 1295 Worcester St., Indian Orchard $ 8,111 (meals, sales)

January 2003

Foods Inc. of Saugus, 334 Broadway, Saugus $115,946 (meals)
dba Caruso’s Diplomat, G’Vanni’s

Mark Regan 120 Warner Hill Rd., Derry, NH $ 71,670 (income, meals)

Foods Inc. of Saugus, 334 Broadway, Saugus $116,663 (meals)
dba Caruso’s Diplomat, G’Vanni’s

February 2003

No seizures conducted.

PO Boxes for 2-D Barcoded Returns
Taxpayers and practitioners mailing com-
puter-generated income tax returns that
have a 2-D barcode printed on the forms
are reminded to use the appropriate PO
boxes in order to expedite the processing
of the returns. The Department has re-
ceived many of the 2-D barcoded returns
at the incorrect PO Box, which is causing
delays. Use PO Box 7001 for refund or
zero balance returns and PO Box 7002
for payment returns.

Direct Deposit Available for Child
Support Payments
Custodial parents can now request that
the Child Support Enforcement Division
deposit child support payments directly
into their checking or savings account.
An online application for direct deposit is
available through the Department of Rev-
enue’s website at www.mass.gov/dor.
Click the link for “Child Support” and then
“Access Your Case Information and Apply
for Direct Deposit” to access the applica-
tion. You must enter your personal identi-
fication number and access code, com-
plete the direct deposit application, and
submit it online. Once the application has

been accepted, the first direct deposit
should occur within three weeks. With di-
rect deposit, you receive your payments
faster, payments cannot be lost or stolen,
the money will be available immediately,
and payments can continue without inter-
ruption if you move.

Applications also are available upon re-
quest by contacting the Child Support
Enforcement Division by phone at 1-800-
332-2733; fax at (617) 887-7540; or e-mail
at csegen@dor.state.ma.us.

Changes to Massachusetts Estate Tax
In 2002, the Massachusetts Legislature
changed the Massachusetts estate tax to
“decouple” it from the federal estate tax.
Massachusetts does not conform to the
Internal Revenue Code (IRC) as amended
by the Economic Growth and Reconcilia-
tion Act of 2001. For dates of death oc-
curring on or after January 1, 2003, the
Massachusetts estate tax is computed
using the IRC in effect on December 31,
2000. As a result, the Massachusetts es-
tate tax liability for estates of individuals
with dates of death on or after January 1,
2003, generally will not equal the federal
estate tax credit for state death taxes.

Under the new law, Massachusetts es-
tate tax returns will be required when the
gross estate plus adjusted taxable gifts,
computed using the IRC in effect on De-
cember 31, 2000, exceeds $700,000 for
deaths in 2003; $850,000 for deaths in
2004; $950,000 for deaths in 2005;
and $1,000,000 for deaths in 2006 and
thereafter.

Beginning in 2003, some estates will file a
Massachusetts estate tax return but no
federal estate tax return, and some estates
will pay a Massachusetts estate tax but no
federal estate tax. Since Massachusetts
has not adopted the reductions in the fed-
eral estate tax rates, or the reduction in
the federal credit for state death taxes,
certain estates must adjust the amounts
reported on their federal estate tax return
to determine the correct Massachusetts
estate tax. Future changes to the federal
estate tax law will not affect the Mass-
achusetts estate tax law, as the reference
for Massachusetts is the Internal Revenue
Code in effect on December 31, 2000.

New Massachusetts estate tax forms and
an informational estate tax guide will be
posted to the DOR website in April. �

For Your Information
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Appeals Court
Corporate Excise
Tenneco, Inc. v. Commissioner of Rev-
enue, Appeals Court No. 00-P-1864
(January 2003) — On January 9, 2003,
the Massachusetts Appeals Court af-
firmed the March 1998 decision of the
Appellate Tax Board (ATB) in favor of the
Commissioner, holding that management
fees paid by the taxpayer to its subsidi-
aries constituted gross income under
M.G.L. c. 63, § 52A.

The taxpayer was registered to do busi-
ness in Massachusetts as a foreign cor-
poration and had assets and conducted
activities in Massachusetts, as did its sub-
sidiaries. The taxpayer maintained cen-
tralized managerial control and oversight
over its subsidiaries through its corporate
office, which consisted of a management
team whose duties included strategic
business planning, advertising, finance,
accounting and internal audit, records
management and human resources. The
taxpayer had management contracts with
its subsidiaries and charged them admin-
istrative and general costs based on a
percentage of the subsidiaries’ revenues. 

The taxpayer charged the management
fees to satisfy a covenant on its debt
obligations that required it to maintain a
certain ratio of operating income to debt
expense. Because an agreement with
bondholders limited the percentage of
income that could be received as divi-
dend and interest payments from its
subsidiaries, the taxpayer structured a
payment stream that funneled the man-
agement fees back to the subsidiaries.
Due to the circularity of the payment
structure, the taxpayer claimed that it de-
rived no benefit from the fee income and
thus the fees should be excluded from
its taxable income.

As a utility corporation, the taxpayer paid
a tax upon its net income, defined as
gross income from all sources without ex-
clusion. M.G.L. c. 63, § 52A(1)(b). The tax-
payer argued that the fees were not cov-
ered by the statutory provision because
they did not represent actual income, and
also that the Commissioner had the discre-
tionary authority under M.G.L. c. 63, § 39A

to adjust the fees to “reflect the income”
of the taxpayer and it subsidiaries. The
Commissioner argued, and the court
agreed, that the Commissioner’s authority
under section 39A only extended to for-
eign corporations, not utility corporations.

The taxpayer also argued that the ATB
failed to look past the form of the transac-
tion to its substance. The court disagreed,
noting that the taxpayer billed and re-
ceived the management fees from its
subsidiaries and was not required to fun-
nel those fees back to the subsidiaries.
“[H]aving chosen to comply with the
[debt] covenant by increasing its operat-
ing income, [the taxpayer] was obligated,
as a utility corporation, to pay taxes on
that increase. … [W]hile a taxpayer is
free to organize his affairs as he chooses,
nevertheless, once having done so he
must accept the tax consequences of his
choice, whether contemplated or not …
and may not enjoy the benefit of some
other route he might have chosen to fol-
low but did not.”

Estate Tax
Estate of Elise Palmer v. Commissioner
of Revenue, Appeals Court No. 00-P-
1823 (November 2002) — On November
21, 2002, the Appeals Court, reversing
an Appellate Tax Board (ATB) decision in
favor of the Commissioner, held that the
decedent was domiciled in Mississippi
and not in Massachusetts at the time of
her death.

The decedent lived in Massachusetts for
most of her adult life, and at the time of her
death had an apartment in Boston that
contained all of her possessions. All of the
decedent’s doctors were located in Mass-
achusetts and were affiliated with Mass-
achusetts General Hospital (MGH), where
the decedent received treatment for her
terminal illness. Following her discharge
from MGH, the decedent’s relatives trans-
ported her to Mississippi. On the day of
her arrival, the decedent lapsed into a
coma and died four days later in a Missis-
sippi hospital. A Mississippi court allowed
the probate of decedent’s will and ruled
she had been a resident of Mississippi at
the time of her death.

The ATB found that the decedent was
domiciled in Massachusetts on the date of
her death because, inter alia, she did not
have a house or apartment in Mississippi,
had made no arrangements for medical
care in Mississippi, and did not have a
bank account there.

In reversing the ATB decision, the Ap-
peals Court found that the decedent had

repeatedly expressed her intention to re-
turn to Mississippi, her birthplace and the
domicile of her family, several months
prior to her death. “The facts relied on by
the [ATB] are insufficient to support the
conclusion that [the decedent] was
domiciled in Massachusetts in the face of
compelling and uncontradicted evidence
… of [her] stated intentions, and of her
actual plans made in furtherance of her
intent, to move to Mississippi and remain
there permanently.” Because of the dece-
dent’s intent to return permanently to Mis-
sissippi, the length of time she actually re-
mained there was immaterial.

Estate of Henry L. Nielsen v. Commis-
sioner of Revenue, Appeals Court No.
01-P-646 (January 2003) — On January
29, 2003, the Appeals Court affirmed the
decision of the Appellate Tax Board (ATB)
in favor of the Commissioner. The ATB
had found that the decedent’s interest in
an entity called the “Walnut Street Trust”
was an interest in a trust, not a partner-
ship, and that the decedent’s interest in
the trust was properly included in the non-
resident calculation of the estate tax.

With regard to the trust issue, the tax-
payer argued that the ATB required it to
produce a higher standard of evidence
than is normally required. The court held
that the ATB did not hold the taxpayer to a
higher standard, and that there was sub-
stantial evidence to support the ATB’s de-
cision. The taxpayer also argued that it
was error for the ATB not to have consid-
ered the beneficiaries’ control over the
trust. The court held that the “control test”
did not apply to the circumstances pre-
sented, and even if it did, the test would
not have compelled a result contrary to
the one reached by the ATB.

With regard to the issue of whether the
decedent’s trust interest was an intangible
or beneficial interest in Massachusetts
real estate, the court agreed with the ATB
that the decedent’s interest in the trust
gave him a beneficial interest in Mass-
achusetts real estate and as such was
subject to the Massachusetts estate tax.

Tax Administration
Materials Development Corporation v.
Commissioner of Revenue, Appeals
Court No. 98-P-2288 (November 2002)
— On November 27, 2002, the Mass-
achusetts Appeals Court, reversing the
decision of the Appellate Tax Board
(ATB), held that the Commissioner’s re-
fusal to abate interest on payroll withhold-
ing taxes was incorrect.

Recent
Legal
Decisions

continued on page 7
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The taxpayer timely filed a payroll with-
holding return for the first quarter of 1989
on April 30, 1989, but did not pay the bal-
ance due. In early 1995 the Department
sent the taxpayer a notice stating that the
taxpayer had failed to file a return for the
first quarter of 1989; in response, the tax-
payer produced a date-stamped copy of
its timely filed first quarter 1989 return.

On July 11, 1995, the Department issued
a Notice of Assessment (NOA), which in-
cluded the self-assessed unpaid balance
shown on the 1989 return, and interest
and penalties. The taxpayer corrected the
1989 return, claiming it had erroneously
included payroll withholding taxes that
had accrued during a different period.
The Commissioner abated that portion of
the tax, and issued a new NOA with re-
calculated interest and penalties. The
assessed penalties were subsequently
abated in full in November 1996, but the
abatement of interest was denied.

The taxpayer argued that the Depart-
ment’s statutorily allotted time of six years
in which to collect the unpaid tax liability
pursuant to M.G.L. c. 62C, § 65 had ex-
pired prior to the date of issuance of the
first NOA on July 11, 1995. Section 65
provides that “[t]axes shall be collected
within six years after the assessment of
the tax. …” In determining when the “as-
sessment of the tax” occurs, the taxpayer,
relying on M.G.L. c. 62C, §26(a), argued
that the date of assessment occurred
when it filed its withholding return on April
30, 1989. Section 26(a) states, “[t]axes
shall be deemed to be assessed at the
amount shown as the tax due upon any
return filed … and at the time when the re-
turn is filed. …” The Department, relying
on its regulations, argued that the date of
assessment was March 22, 1995, when it
made its determination in its internal rec-
ords of the amount the taxpayer owed for
the first quarter 1989.

The court agreed with the taxpayer, stat-
ing, “[t]he tax shown as due on a return is
… ‘deemed to be assessed’ at the time
the return is filed. … The filing of the tax-
payer’s return on April 30, 1989 … thus
began the running of the six-year limita-
tions period for collection [of the tax due]
… It follows that, on July 11, 1995, when
the commissioner sent the [NOA] to the
taxpayer, the tax was uncollectible.”

The Department also argued that even if
the taxpayer succeeded in showing that
the tax collection was barred by the stat-
ute of limitations, the taxpayer’s voluntary

payment of the 1989 withholding tax in
1997 constituted an acknowledgement of
debt which waived the protection of the
limitations statute; thus, the entire debt,
including the accrued interest, became
collectible. The court disagreed, stating
“the taxpayer’s agreement to pay (and
payment of) the underlying tax, at the
same time denying any present obliga-
tion to pay either it or the interest, did not
constitute a waiver of the statute’s protec-
tion with respect to the interest. … [T]he
interest portion of the debt remained sub-
ject to the statute’s bar to collection. …”

Cove At Yarmouth Resort Hotel Con-
dominium Trust and Cove At Yarmouth
Resort Hotel Condominium Associa-
tion, Inc. v. Commissioner of Revenue,
Appeals Court No. 01-P-437 (Decem-
ber 2002) — On December 12, 2002, the
Massachusetts Appeals Court affirmed
the Superior Court’s dismissal of the tax-
payers’ complaint for declaratory relief
holding that the issues presented were
suitable for administrative review and
that a declaratory judgement would sub-
vert that process.

The taxpayers were timeshare resorts that
had been assessed use tax. They claimed
they were entitled to the tax exemption
on the sales, furnishing or service of gas,
water, electricity, steam, telephone or
telegraph used for residential purposes
allowed pursuant to M.G.L. c. 64H, s. 6(i).
The taxpayers, who failed to file abate-
ment applications although they had
sought relief from the Department’s Ap-
peal & Review Bureau, argued that they
fell within an exception to the general re-
quirement that taxpayers must exhaust
administrative remedies because the
issue of the section 6(i) exemption was
of substantial public importance given
the large number of timeshares in the
Commonwealth.

Appellate Tax Board
Corporate Excise
Boston Professional Hockey Associa-
tion and Jeremy Jacobs v. Commis-
sioner of Revenue, ATB Docket Nos.
F250820–F250823, F250978–F250981
(December 2002) — On December 23,
2002, the Appellate Tax Board found in
favor of the Commissioner by holding
that certain sales and property had been
improperly excluded from the taxpayer’s
apportionment formula.

The taxpayers argued that they should
be allowed to apportion home game rev-
enues as well as revenues from broad-
cast license fees of Bruins away games.

The taxpayers claimed that these rev-
enues were properly apportioned outside
Massachusetts based on a game-by-
game cost of performance analysis. The
taxpayers also argued that the costs as-
sociated with the right to use satellites to
broadcast games should be included in
the denominator of the apportionment
property factor.

The Commissioner argued that because
of the taxpayers’ National Hockey League
membership and obligations, the entire
season was the proper measure for ap-
portionment purposes in terms of cost of
performance. The Commissioner also ar-
gued that the taxpayers failed to meet
their burden of proving that the majority of
income producing activity based on costs
of performance was greater in any other
state than Massachusetts. In terms of the
satellite costs, the Commissioner main-
tained that the costs were not those of the
taxpayers but rather the costs of the sta-
tions that broadcast the games. 

NYNEX Corporation v. Commissioner
of Revenue, ATB Docket No. F233865
(December 2002) — On December 19,
2002, the Appellate Tax Board (ATB) is-
sued its findings of Fact and Report in
favor of the Commissioner by holding that
a parent company may not carry forward
net operating losses incurred by the par-
ent’s wholly owned subsidiaries.

The taxpayer and its subsidiaries filed a
combined Massachusetts corporate ex-
cise return for 1987. The combined group
determined its net income as a single
entity, applying the net operating losses
of some of the subsidiaries to reduce its
combined corporate excise liability to
zero. The taxpayer argued that such a
deduction is allowed on a combined re-
turn because the group should be treated
as a single entity.

The ATB determined that the provisions of
M.G.L. c. 63, § 30(5)(b) in effect for 1987
precluded the taxpayer, as the owner of all
of its subsidiaries’ stock, from using its af-
filiates’ losses. Section 30(5)(b) restricted
the application of net operating loss carry-
over deductions under the Internal Rev-
enue Code so as to disallow the carryover
to any corporation when 50 percent or
more of its voting stock is owned by an-
other corporation. The ATB ruled that the
express and unambiguous statutory lan-
guage did not support the taxpayer’s ar-
gument, and that a two-step process was
required in which the subsidiaries claim
the net operating loss carryovers to de-
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termine their individual net incomes, after
which the taxable net incomes of all the
entities can be combined.

Cambridge Brands Inc. v. Commis-
sioner of Revenue, ATB Docket No.
C259013 (January 2003) — On January
14, 2003, the Appellate Tax Board (ATB)
found in favor of the taxpayer, holding that
the Commissioner improperly disallowed
deductions claimed by the taxpayer, a
wholly owned subsidiary of Tootsie Roll
Industries, Inc., for royalties paid to its sis-
ter subsidiary, Charms Marketing Com-
pany (CMC), for the use of certain trade-
marks and trade names. The ATB also
found that the Commissioner improperly
“threw back” sales to Massachusetts pur-
suant to M.G.L. c. 63, § 38(f) that the tax-
payer allegedly made out of its Chicago
office to TRI Sales Co., another sister
subsidiary. The Commissioner will re-
quest that the ATB issue Findings of Fact
and a Report.

Estate Tax
George A. Stella, Executor of Estate of
Mildred Ash v. Commissioner of Rev-
enue, ATB Docket No. C260792 and
George A. Stella, Executor of Estate of
Abraham Ash v. Commissioner of Rev-
enue, ATB Docket No. C260793 — On
July 26, 2002, the Appellate Tax Board
(ATB) found in favor of the Commissioner,
holding that the taxpayer did not have rea-
sonable cause for the abatement of es-
tate tax penalties imposed for the failure
to timely file estate tax returns. On Febru-
ary 3, 2003, the ATB issued its Findings
of Fact and Report.

The decedents died within months of
each other. The taxpayer was the execu-
tor of both estates and had been involved
in the decedents’ estate planning for
many years prior to their deaths. The tax-
payer had consulted accountants about
the estates’ returns and was aware of the
filing deadlines. The taxpayer argued that
the extremely poor condition of the dece-
dents’ records made it difficult for him to
determine the amount of the gross es-
tates and deductions and that this was
reasonable cause to justify the late filing
of the returns and payment of taxes. The
ATB found that the taxpayer’s failure to file
extensions of time to file returns did not
constitute ordinary care by a taxpayer.

The taxpayer also argued that delays by
the Department in making decisions on
the waiver and abatement of penalties left
the Commissioner with unclean hands to
argue that the taxpayer was late in fulfill-
ing his duties. The ATB found that the tax-
payer failed to prove he was prejudiced
by the passage of time, and that nothing
in the statute indicated that the timeliness
of the Commissioner’s actions was a fac-
tor in determining if reasonable cause to
abate the penalties existed.

Income Tax
Salvatore Scolaro v. Commissioner of
Revenue, ATB Docket No. S265856
(February 2003) — The Appellate Tax
Board (ATB) ruled in favor of the Commis-
sioner, holding that the taxpayer’s Mass-
achusetts gross income must include the
value of a prize the taxpayer won.

The taxpayer won a vehicle on a game
show and paid the Massachusetts tax due
but subsequently filed an amended re-
turn claiming that the value of the vehicle
should be excluded from his Massachu-
setts gross income because he gave the
vehicle as a gift to another person. The
ATB concluded that although the IRS had
granted the taxpayer’s abatement re-
quest, it could depart from the IRS ruling
since the ruling was merely an accommo-
dation that the IRS allowed because the
gift recipient paid the federal tax due on
the prize.

Local Property
RCN Beco-Com LLC v. DOR and (City
of Newton), ATB Docket Nos. F253495,
F257397 — On January 29, 2003, the Ap-
pellate Tax Board (ATB) issued its final
Decision following two prior Orders.
Based upon the parties’ agreement re-
garding the value of the personal property
at issue, the ATB ruled that the taxpayer
was not entitled to an abatement and that
no additional assessment was warranted.
The Commissioner will request a Report. 

The taxpayer, a bundled telecommunica-
tions carrier providing telephone, Internet,
and cable TV services, had appealed the
Commissioner’s refusal to centrally value
its personal property as a telephone com-
pany under M.G.L. c. 59, § 39. The City of
Newton then issued a personal property
assessment on all of the taxpayer’s prop-
erty located in Newton, which action the
taxpayer also appealed.

The ATB’s prior Orders held that 1) the
taxpayer was subject to central valuation
as a telephone and telegraph company
and 2) as a limited liability company that
filed federally as a partnership, all of its
tangible personal property was subject to
personal property tax and it was not enti-
tled to exemptions granted to corporate
telephone companies. The ATB had also
ruled that as a telephone company the
taxpayer was entitled to central valuation
for all property used for telephone serv-
ices, including “shared property” used for
telephone, Internet and cable television
services. Property not subject to central
valuation was subject to valuation and as-
sessment by the City of Newton.

Manufacturing Classification
The Sherwin-Williams Company v.
Commissioner of Revenue, ATB Docket
No. C259901 (December 2002) — The
Appellate Tax Board found in favor of the
taxpayer, holding that the Commissioner’s
denial of manufacturing classification was
improper. The taxpayer, which operated
over 50 paint stores in Massachusetts,
argued that its addition of pigment and
colorant to paint base constituted manu-
facturing. The Commissioner will request
a Findings of Fact and a Report. �

Recent Legal continued from page 7
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Practitioner Guidelines for Preparing and Filing Imaged Massachusetts Tax Forms
Computer-generated forms Department-produced forms

Entering taxpayer data Use only a Department-approved Print in black ink. Do not type. Make sure
computer-generated form. Approved all applicable ovals are filled in com-
forms will not underline or print boxes pletely. If using the whole-dollar method,
around the taxpayer data. Returns should fill in the appropriate oval at the beginning
be single-sided, not double-sided. of the form.

Indicating losses Computer-generated forms will indicate Mark over the “X” in the far left of each
losses using a negative sign only. line indicating a loss. Failure to mark the

box will result in the loss being machine-
read as a gain. Do not use parentheses
or negative signs.

Making corrections Do not make any corrections on the Carefully “white-out” errors with white
form. Do not modify the name, address correction fluid. Make corrections in
or tax data. If there is an error, print a black ink. Do not type.
new return.

Wage statement Approved software programs will Attach, with a single staple, state copy 
produce a Schedule INC, W-2 and of Forms W-2, W-2G and any 1099
1099 information. (with Massachusetts withholding), to

Form 1 and Form 1-NR/PY.

Submitting check or money order For Form M-4868, staple check or money For Form M-4868, staple check or 
order where indicated. For Form 1 and money order where indicated. For 
Form 1-NR/PY, use Form PV, Massachu- Form 1 and Form 1-NR/PY, use Form 
setts Income Tax Payment Voucher. PV, Massachusetts Income Tax Payment
Approved software programs will Voucher. Form PV is directly attached to
produce a Form PV. the Form 1 and Form 1-NR/PY envelopes.

Assembling return Schedule INC followed by pages 1 and Wage statement(s) followed by pages 1
2 of the return (and 3 of the 1-NR/PY); and 2 of the return (and 3 of the 1-NR/PY); 
Schedules X, Y, Z, B, D (all four pages), Schedules X, Y, Z, B, D (all four pages), 
E, C and CB. A copy of U.S. Schedule E, C and CB. A copy of U.S. Schedule 
C or C-EZ may be substituted for Mass- C or C-EZ may be substituted for Mass-
achusetts Schedule C if there are no achusetts Schedule C if there are no
differences between the amounts reported  differences between the amounts reported  
on U.S. Schedule C or C-EZ and amounts on U.S. Schedule C or C-EZ and amounts
that would be reported on Massachusetts that would be reported on Massachusetts 
Schedule C. Do not staple forms and Schedule C. Do not staple forms and
schedules. schedules.

Note: For Form 1-NR/PY, be sure to Note: For Form 1-NR/PY, be sure to
include page 3 of the form. include page 3 of the form.

Where to mail returns Returns should be sent to the Mass- Returns should be sent to the Mass-
achusetts Department of Revenue, achusetts Department of Revenue, 
Boston, MA 02204 at the following Boston, MA 02204 at the following 
PO boxes: PO boxes: 
Form 1 and 1-NR/PY (2-D barcoded), Form 1 and Form 1-NR/PY, payment: 

payment: 7002 7003
Form 1 and 1-NR/PY (2-D barcoded), Form 1 and Form 1-NR/PY, refund or zero

refund or zero balance due: 7001 balance due: 7000
Form 1 and Form 1-NR/PY, payment: Form M-4868: 7070

7003
Form 1 and Form 1-NR/PY, refund or

zero balance due: 7000
Form M-4868: 7070



ber. The term “related member” is defined
in the act. St. 2003, c. 4, § 17, amending
M.G.L. c. 63 to add new § 31I.

Interest Costs and Expenses. The act
provides that, in computing net income
under chapter 63, a taxpayer must gener-
ally addback certain payments remitted
directly or indirectly to related parties for
interest expenses and costs. This provi-
sion applies to certain payments made to
an unrelated party when the payment is
made in connection with debt that was in-
curred to acquire the taxpayer and also to
interest payments that are made in con-
nection with “dividend notes.” An excep-
tion may apply if the taxpayer establishes
by clear and convincing evidence as de-
termined by the Commissioner that the
addback is unreasonable, or if the tax-
payer and the Commissioner agree to an
alternative method of apportionment. The
act also provides a specific exception for
interest payments to a related member
when the rate of tax applied to the interest
received by the related member is no less
than the statutory rate of tax applied to
the taxpayer under chapter 63 minus 3
percentage points. St. 2003, c. 4, § 17,
amending M.G.L. c. 63 to add new § 31J. 

Intercompany Adjustments
Additional legislation confirmed the origi-
nal intent of the Legislature that the Com-
missioner’s authority to make intercom-
pany adjustments as between parent and
subsidiary or affiliated corporations under
section 33 and 39A of chapter 63 permits
such adjustments whether payments for
commodities or services are from the par-
ent to the subsidiary or from subsidiary
to the parent. St. 2003, c. 4, §§ 19–22
and 25–28, amending M.G.L. c. 63, §§
33 and 39A.

Settlement Authority, Inheritance Tax
The Massachusetts inheritance tax at
M.G.L. c. 65 is applicable to the transfer
of future interests in trusts created by
decedents who died prior to January 1,
1976. Under existing settlement author-
ity, whenever it is impossible to compute
the present value of a future interest, the
Commissioner may effect a settlement of
the tax that would be due at some future
date under chapter 65. See AP 572. The
act provides new settlement authority
under St. 2003, c. 4, § 72 for estates that
seek to settle the tax on future interests.
Estates that settle during March and April
of 2003 can reduce the value of the trust
assets by 20 percent before applying the
applicable tax rate. The reduction in value

An Act Relative to Certain Trust Funds
and Other Matters (St. 2002, c. 429) —
This act provided a two-month extension
of the initial tax amnesty program that
was previously authorized and ended on
December 2, 2002. The extended tax
amnesty program was in effect from Jan-
uary 1, 2003 through February 28, 2003,
and has now closed. The extended tax
amnesty program generally followed the
procedures of the initial amnesty pro-
gram. Under both the initial and extended
amnesty programs, eligible taxpayers
were required to make full payment of all
taxes and interest due for all tax types
and tax periods. However, while the initial
tax amnesty program required lump sum
payments, the extended tax amnesty
program allowed eligible taxpayers with
total liabilities of $25,000 or less to enter
into a payment plan, provided that pay-
ments were completed by June 16, 2003.
Also, the extended amnesty program
granted the Commissioner the discretion
to observe a limited look-back period for
unpaid use tax liabilities. See TIR 02-25.
For taxpayers who qualified for amnesty,
the Department waived late filing and
late payment penalty charges. St. 2002,
c. 429, § 11.

An Act Relative to the Tax Treatment
of Prepaid Calling Arrangements (St.
2002, c. 469) — Under prior law, prepaid
calling arrangements were generally tax-
able when the retail customer used a pre-
paid card to make a telephone call. Tax
was collected and remitted by the tele-
communications provider based on the
origination point of the call. The act pro-
vides that prepaid calling cards and re-
charges will be taxed at the point of sale,
an administratively simpler approach now
being followed by many other states. This
change is effective April 1, 2003. A TIR
explaining this statutory change is forth-
coming. St. 2002, c. 469, §§ 1, 2, amend-
ing M.G.L. c. 64H, § 1. Additional legisla-
tion provides that sales of prepaid calling
arrangements shall be reported as sales
of tangible property on Form ST-9 unless
the vendor is otherwise required to report
sales of taxable telecommunications serv-
ices on Form STS. This eliminates the re-
quirement for vendors to file any additional

returns to separately report sales of pre-
paid calling arrangements. St. 2003, c. 9,
§ 8.

An Act Making Appropriations for Fis-
cal Year 2003 to Provide for Supple-
menting Certain Existing Appropria-
tions and for Certain Other Activities
and Projects (St. 2003, c. 4) — This act
allows Massachusetts to join the Stream-
lined Sales Tax Project, permits the for-
mation of single-member limited liability
companies, increases the Commissioner’s
settlement authority for inheritance tax
cases (deaths before 1976), provides
loophole-closing and other tax law
changes to the personal income tax and
the corporate excise, and makes several
other changes relating to state tax law
and tax administration.

Tax Administration/Corporate Excise
Tax Treatment of Certain Transactions
This legislation confirmed the existence of
the Commissioner’s pre-existing authority
concerning the tax treatment of various
transactions. The act provides that, in cer-
tain cases, the Commissioner can disal-
low a tax consequence by asserting the
“sham transaction” doctrine or any other
related tax doctrine, in which case the
taxpayer has the burden of proving by
clear and convincing evidence (1) that
the transaction had a valid business pur-
pose other than tax avoidance, (2) that it
had economic substance apart from the
asserted tax benefits, and (3) that the
asserted nontax business purpose was
commensurate with the tax benefit
claimed. St. 2003, c. 4, §§ 10, 87,
amending M.G.L. c. 62C by adding new
section 3A.

Addback of Certain Costs and
Expenses Paid to Related Parties
Intangibles Costs and Expenses. The
act provides that, in computing net in-
come under chapter 63, a taxpayer must
generally addback certain payments re-
mitted directly or indirectly to related par-
ties for intangibles expenses and costs,
including interest payments that relate to
the intangibles transaction, as further de-
fined by the act. An exception may apply
if the taxpayer establishes by clear and
convincing evidence as determined by
the Commissioner that the addback is
unreasonable, or if the taxpayer and the
Commissioner agree to an alternative
method of apportionment. The act pro-
vides a specific exception for payments
made to a related member when that re-
lated member transfers the payment to a
person or entity other than a related mem-
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is 15 percent for settlements submitted
in May and June of 2003, 5 percent for
settlements submitted from July 1, 2003
through September 30, 2003 and 2 per-
cent for settlements from October 1, 2003
to December 15, 2003. The estate must
pay the full amount of the agreed settle-
ment not later than December 15, 2003.
St. 2003, c. 4, § 72. For more information,
see TIR 03-4, or contact the Inheritance
Tax Unit at (617) 887-6808. 

Sales and Use Tax
Streamlined Sales Tax Project
The act permits Massachusetts to partici-
pate in the Streamlined Sales Tax Project.
Representatives from the Department, the
Legislature, and the Retailers Association
of Massachusetts may now participate in
ongoing multi-state discussions working
toward adoption of uniform sales and use
tax provisions among participant states.
The Project’s goal is to establish a coop-
erative, simplified and modernized sys-
tem for the administration of sales and
use taxes under the laws of each member
state and application of new technologies
to lessen the burden of tax collection. The
Project aims to reduce the burden of tax
compliance for sellers doing business in
multiple jurisdictions, while protecting the
privacy of consumers and maintaining
the confidentiality of tax information.

As a result of the act, the Commonwealth
will join 39 other states and the District of
Columbia that have been participating the
in the Streamlined Sales Tax Project since
2000. Forty-five states and the District of
Columbia impose a sales and use tax.
The act makes no changes in existing
Massachusetts sales and use tax law. The
statutory changes necessary to implement
the proposed uniform provisions will be
considered by the Legislature in the fu-
ture. St. 2003, c. 4, § 82.

Personal Income Tax
Taxation of Nonresidents
Massachusetts gross income of a nonresi-
dent is determined solely with respect to
items of gross income from sources within
the Commonwealth. M.G.L. c. 62, § 5A(a).
In relevant part, the prior law at § 5A(a)(1)
defined gross income from sources within
the Commonwealth as the income “de-
rived from or effectively connected with …
any trade or business, including any em-
ployment carried on by the taxpayer in the
Commonwealth.”

Effective for tax years beginning on or after
January 1, 2003, this act effectively re-
verses a judicial interpretation of § 5A(a).

Newly enacted § 5A(a) defines gross in-
come from sources within the Common-
wealth as any income “derived from or ef-
fectively connected with … any trade or
business, including any employment car-
ried on by the taxpayer in the common-
wealth, whether or not the nonresident is
actively engaged in a trade or business
or employment in the commonwealth in
the year in which the income is received.”
Thus, unless otherwise exempt, Mass-
achusetts source income of a nonresi-
dent, regardless of the year in which it is
actually received, will be taxable in the
state. St. 2003, c. 4, § 7 amending M.G.L.
c. 62, § 5A.

For purposes of M.G.L. c. 62, § 5A, the
act further provides that “gross income
derived from or effectively connected with
any trade or business, including any em-
ployment, carried on by the taxpayer in
the commonwealth” shall include, but
not be limited to, “gain from the sale of a
business or of an interest in a business,
distributive share income, separation, sick
or vacation pay, deferred compensation
and nonqualified pension income not
prevented from state taxation by the laws
of the United States and income from a
covenant not to compete.”

Under federal law at P.L. 94-105, a state
is precluded from taxing nonresidents on
certain retirement income received after
December 31, 1995, including income
from certain qualified and nonqualified
plans and military pensions. See TIR 97-2.
The recent legislation has no impact on
the taxation of pension income that is ex-
empt under P.L. 94-105.

Corporate Trusts
A “corporate trust,” as that term is used in
the General Laws is defined as “any part-
nership, association or trust, the beneficial
interest of which is represented by trans-
ferable shares.” All corporate trusts
meeting this definition are taxable under
M.G.L. c. 62, § 8, regardless of their treat-
ment for federal tax purposes. However,
chapter 62 provides that certain corporate
trusts are exempt from taxation. Under
prior law, a corporate trust was exempt
from tax if its Massachusetts apportion-
ment percentage was less than 10 per-
cent. The act repeals this exemption. Ef-
fective for tax years beginning on or after
January 1, 2003, without exception, a cor-
porate trust will be taxable on all income
apportioned to Massachusetts. St. 2003,
c. 4, § 8, amending M.G.L. c. 62, § 8(b).

Limited Liability Companies (LLCs)
Effective for tax years beginning on or
after January 1, 2003, the act permits the

formation of single-member Massachu-
setts limited liability companies (LLCs).
Under the new law, a Massachusetts sin-
gle-member LLC will be classified for
Massachusetts income tax purposes in
the same way that it is classified for fed-
eral income tax purposes. Under prior law,
Massachusetts LLCs were required to
have at least two members; the tax classi-
fication of those Massachusetts LLCs
with at least two members followed their
federal tax classification. St. 2003, c. 4,
§ 9, amending M.G.L. c. 62, § 17.

Corporate Excise
Limited Liability Companies (LLCs)
Effective for tax years beginning on or
after January 1, 2003, the act permits the
formation of single-member Massachu-
setts limited liability companies (LLCs).
Under the new law, a Massachusetts sin-
gle-member LLC will be classified for
Massachusetts corporate excise pur-
poses in the same way that it is classified
for federal income tax purposes. Under
prior law, Massachusetts LLCs were re-
quired to have at least two members; the
tax classification of those Massachusetts
LLCs with at least two members followed
their federal tax classification. St. 2003, c.
4, § 13 amending M.G.L. c. 63, § 30. 

Under the act, a Massachusetts LLC that
is not classified as a partnership and has
elected to be taxed as a corporation for
federal income tax purposes is eligible
to be classified as a manufacturing cor-
poration or a research and development
corporation if it otherwise meets the re-
quirements of M.G.L. c. 63, § 38C. Simi-
larly, a non-Massachusetts LLC that is
not classified as a partnership and has
elected to be taxed as a corporation for
federal income tax purposes is eligible to
be classified as a foreign manufacturing
corporation or a foreign research and
development corporation if it otherwise
meets the requirements of M.G.L. c. 63,
§ 42B. St. 2003, c. 4, §§ 24, 29, amend-
ing M.G.L. c. 63, §§ 38C, 42B.

Qualified Subchapter S Subsidiaries 
The act requires certain qualified sub-
chapter S subsidiaries (“QSUBs”), as de-
fined under I.R.C. § 1361, to pay the net
income measure of the corporate excise
under M.G.L. c. 63, § 32D. A tax rate of
3 percent will be imposed on the net in-
come of each QSUB if the total receipts of
the QSUB, the QSUB’s parent, and all the
parent’s other QSUBs for the taxable year
are at least $6 million but less than $9 mil-
lion. A tax rate of 4.5 percent will be im-
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2nd Quarter
2003 Tax Calendar*

Date** Form Form Title Comments

April 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 1 Resident Income Tax Return —

1-NR/PY Nonresident/Part-Year Resident Income Tax Return —

Telefile Telefile —

M-4868 Application for Automatic Six-Month Extension of Time to File Six months

M-8736 Application for Extension of Time to File Fiduciary, Partnership or 
Corporate Trust Return Six months

1-ES Personal Income Estimated Tax Payment 1st Quarter

2-ES Estimated Tax Payment for Filers of Form 2, 3F and 3M 1st Quarter

ST-11 Individual Use Tax Return —

M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

180 Tax Return of Certain Corporations, Associations and Organizations Engaged —
in the Sale of Alcoholic Beverages

20 ST-9Q Quarterly Sales and Use Tax Return $101 to $1,200

ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

30 M-941D Quarterly Return of Income Taxes Withheld for Employer Paying Weekly Over $25,000

M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-941 Employer’s Quarterly Return of Income Taxes Withheld $101 to $1,200

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

May 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

31 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

June 7 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

15 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

1-ES Personal Income Estimated Tax Payment 2nd Quarter

2-ES Estimated Tax Payment for Filers of Form 2, 3F and 3M 2nd Quarter

355-ES Corporation Estimated Tax Payment 2nd Quarter
(calendar year filers)

M-942 Employer’s Monthly Return of Income Taxes Withheld $1,201 to $25,000

20 ST-9 Monthly Sales and Use Tax Return Over $1,200

ST-MAB4 Monthly Sales Tax on Meals, Prepared Food and All Beverages Return —

RO-2 Monthly Room Occupancy Excises Return —

22 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

30 M-941W Employer’s Weekly Payment of Income Taxes Withheld Over $25,000

*For certain taxes.
**For certain business taxes, the number of days for payment after the close of each taxable period may vary — see specific forms and instructions.
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This publication is designed to keep taxpayers, tax
practitioners and the news media informed of devel-
opments, problems, answers to questions and mat-
ters of general interest about Massachusetts tax law
regulation, policy, and procedures. It is not designed
to address complex issues in detail. Nothing contained
herein supersedes, alters or otherwise changes pro-
visions of the Massachusetts General Laws, Mass-
achusetts Department of Revenue’s Regulations, Tech-
nical Information Releases or Letter Rulings.

Alan LeBovidge
Commissioner of Revenue

Ellen Cummings
Editor

Copies of all forms, public written statements and
publications referred to in this bulletin are avail-
able upon request from the Publishing Services
Office (unless otherwise indicated) at PO Box 55481,
Boston, MA 02205-5481, Tel. (617) 626-2800. Vari-
ous publications also are available through DOR’s
Fax on Demand system (617-887-1900) and web-
site (www.mass.gov/dor).

ever, the line item added to the individual
income tax returns makes the reporting
easier and more convenient since both in-
come tax and use tax returns are both due
on April 15 for the prior year.

Tax Preparation Software Corrections
and Updates
Many firms producing tax preparation
software offer a service to advise practi-
tioners of corrections and updates to
their product. This may be done through
e-mail, their website, bulletin board or
some other method. Practitioners using
tax preparation software that offers this
service should periodically check this
service to be sure that they are using the
most up-to-date version of the software. �

amount by line 14g; part-year residents,
multiply this amount by line 2. Enter the re-
sult in line 43.

If the federal earned income credit
amount and the number of children are
not entered, the Massachusetts earned
income credit amount may be adjusted
or disallowed.

Use Tax Payments
Taxpayers that wish to report and pay any
unpaid use tax should enter the amount
due on Form 1, line 33; Form 1-NR/PY,
line 38; or Telefile, line 21. Taxpayers may,
if they prefer, still report and pay any
Massachusetts use tax due by filing Form
ST-11, Individual Use Tax Return. How-

posed on the net income of each QSUB
if the total receipts of the QSUB, the
QSUB’s parent, and all the parent’s other
QSUBs for the taxable year are $9 million
or more. St. 2003, c. 4, § 18, amending
M.G.L. c. 63, § 32D. The new tax is in addi-
tion to the tax on the QSUB’s income cur-
rently levied on its parent (or shareholder
or partners, etc., as the case may be).

The new law also requires every QSUB
that receives income that would have
been taxed to it for federal income tax pur-
poses had it been treated federally as a
separate corporation (i.e., income taxed at
the corporate level under I.R.C. §§ 1374,
1375) to include, as a separate computa-
tion from the one above, such income in
the net income measure of its corporate
excise subject to tax at the rate specified in
M.G.L. c. 63, § 32 or § 39, i.e. 9.5 percent.
St. 2003, c. 4, § 18, amending M.G.L. c.
63, § 32D.

This new legislation became effective
March 5, 2003. The Department will issue

a Technical Information Release to explain
how the new law will be implemented.

Pending issuance of guidance on how
the new law will be implemented, a March
17, 2003 estimated tax payment for a
QSUB was not required. There will be no
underpayment of estimated tax penalty for
a QSUB’s failure to make the March 17,
2003 estimated tax payment.

Real Estate Investment Trusts
The Legislature has stated its intention
with respect to the treatment of Real Es-
tate Investment Trust (REIT) distributions in
calculating the dividends received deduc-
tion. REITs are investment vehicles subject
to I.R.C. §§ 856–860. The Legislature’s
intent is to clarify existing Massachusetts
statutes with respect to distributions re-
ceived by businesses subject to tax under
chapter 63 of the General Laws. For
those subject to the excise under chapter
63, and in conformity with I.R.C. § 243(d),
REIT distributions are not to be treated as
dividends; and further, they have never

been exempt from taxation or partially
exempt. REIT distributions are subject to
taxation at the recipient level. St. 2003, c.
4, §§ 11, 12, amending M.G.L. c. 63, § 1;
St. 2003, c. 4, § 14, amending M.G.L. c.
63, § 30; and St. 2003, c. 4, § 71.

A domestic or foreign corporation is enti-
tled to tax treatment as a security corpo-
ration provided it is engaged exclusively
in buying, selling, dealing in, or holding
securities on its own behalf and not as a
broker, and the corporation is classified
as a security corporation by the Commis-
sioner. Effective July 1, 2003, a corpora-
tion classified as a security corporation is
not permitted to hold stock in a REIT that
is a related member to the security cor-
poration. St. 2003, c. 4, § 23, amending
M.G.L. c. 63, § 38B. �

Legislative Update continued from page 11

Tax Notes continued from page 3


