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Council Chamber, March 2, 1853.
To the Senate :

I transmit herewith for the use of both branches of the legis-
lature, the final report of the Commissioners appointed to revise
and reform the proceedings in the courts of justice in this
Commonwealth, except in criminal cases. Thereport contains
important suggestions, in relation to a change in the modes of
procedure in equity cases, and is accompanied by a draft of a
bill, to the provisions of which I invite the consideration of
the legislature.

JOHN H. CLIFFORD.

CTommontutaUfj of

EXECUTIVE DEPARTMENT.
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To His Excellency, John H. Clifford, Governor of the Com-
monwealth of Massachusetts :

The commissioners appointed in pursuance of the resolve of
the legislature, passed in the year 1849, to revise and reform
the proceedings in the courts of justice in this Common-
wealth, except in criminal cases, and report the same to the
legislature subject to its adoption or modification, having, in
execution of their commission, so far as they had been able
to complete the same, submitted their first report in 1851,
and their chairman having since that time resigned his office
in consequence of his appointment to the bench of the su-
preme court of the United States, the remaining commis-
sioners do now respectfully submit a second and final

REPO RT :

Their first report proposed certain changes respecting suits
at law, but contained no propositions in regard to the revision
or reform of proceedings in equity. The reason, as stated in
their report, was “ that proceedings in equity may reasonably
be conformed, to a very great extent, to proceedings at law ;

that this is the best mode of reforming those proceedings ; and
that until the latter have been settled and enacted by the legis-
lature, it is not wise to attempt to do anything with the
former.”

The changes they have recommended in respect to actions
at law, were adopted after having received some very impor-
tant modifications, and were again thoroughly revised by the
last legislature. We think it probable that no further alterations
will be made in the essential features of the system as it now
exists, and that it is safe to adopt it as a basis for the changes
we propose to make in relation to suits in equity.

In this Commonwealth only a very limited chancery jurisdic-
tion has ever existed, and it has been confided to the courts of
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common law. At first, it embraced only the redemption of
mortgages, and the assessment of damages on penal contracts.
Afterwards, it was extended to injunctions to stay waste, the
specific performance of written contracts and a few other sub-
jects, and it was extended still further by the Revised Statutes,
chapter 81, section 8. The proceedings in equity which are
now provided for by other statutes, and also those which are
there mentioned respecting the redemption and foreclosure of
mortgages, are so peculiar in their character, that we have not
thought it useful to attempt their revision. Nor have we
considered it within our province to make any suggestions in
regard to the extent of the equity jurisdiction which ought to
exist within the Commonwealth. Taking this jurisdiction as
it exists, we have simply attempted to assimilate the pro-
cedure under it to that in suits at law.

We find this procedure in a broken and fragmentary condi-
tion, suits may be commenced by bill, or by a complaint
inserted like a common declaration in a writ of attachment.
(R. Stat. ch. 91, sect. 117.) The evidence is to be taken in
the same manner as in suits at law, unless the court for special
reasons shall direct otherwise, (St. 1852, ch. 312, sect. 85,)
and by the last mentioned act all that part of the bill which
relates to discovery is superseded by a simple process which
enables either party to obtain it in suits at law as well as suits
in equity. The rules of the court for the regulation of chan-
cery practice are partly conformable to those which have exist-
ed in England, partly to those of the circuit court of the
United States, and partly peculiar to this State, and are of
necessity imperfect, and still more imperfectly understood by
practitioners. The decrees and judgments are entered of
record promiscuously with the judgments in suits at law and by
the same clerk. Thus it will be seen that an equity system
bears but a very faint resemblance to the parent system in
England, which has not only a different origin and different
principles from the common law, making it a separate science ;

but is administered by different courts and practitioners and
by a course of procedure and rules of evidence so dissimilar
that it is difficult for one man to become familiar with both
systems. Under these circumstances we believed our present
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actions of contract and tort may easily be made to embrace all
the remedies in equity mentioned in the Bth section of the 81st
chapter of the Revised Statutes, with the exception above-
mentioned of suits for the redemption and foreclosure of mort-
gages in which the procedure is specially regulated by another
chapter. The plaintiff’s case may be fully stated in the declara-
tion, and the answer may be so framed as to raise all the prop-
er issues of fact and law. A written motion may well be made
the foundation for interlocutory orders and decrees, and the
appointment of masters, receivers, and other proper officers;
and the form of the judgment may be specifically adapted to
the circumstances of the case. For the recovery of property
secreted or withheld so that it cannot be replevied, the remedy
we propose is more efficient than the present proceeding in
equity, inasmuch as no provision is made under the suit in
equity for the custody or preservation of the property while
the litigation is pending.

Whether the supreme judicial court shall continue to have
exclusive jurisdiction over this class of remedies, in case the
changes we propose are adopted, is a question of some practi-
cal importance. We find the court of common pleas already
in possession of a considerable variety of equity powers, and
exercising them with great convenience to the public. Bills
in equity for the redemption of mortgages may be brought in
that court. It has full power to compel discovery ; it appoints
auditors; in several cases it issues injunctions; it has the
same rules of evidence as are hereafter to be used in suits in
equity, and in actions of tort for nuisance; it may enter a
judgment for abatement, subject, however, to some unnecessa-
ry trammels. It has jurisdiction in some cases where there
are more than two parties having distinct rights or interests,
and it has power to change the parties to the suit.

It is evident, from the increasing pressure of business, that
the attention of the supreme judicial court must be more and
more confined to the decision of questions of law. Already
the delays in this branch of litigation are so great as to re-
quire some remedy. The court of common pleas will be like-
ly to be composed of men competent to try this class of cases,
and its more frequent terms will secure a more speedy trial.
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Its judicial force may be increased to meet any increase of
business with much greater convenience than that of the su-
preme judicial court, as so great a part of the business of the
latter requires the presence of a majority of the judges. Yet
there are some objections to this change of jurisdiction, and
we have not supposed that our commission authorized us to
recommend changes of this character.

Accompanying this report is the form of a bill, the provi-
sions of which we think adequate to the accomplishment of the
object proposed by us. We believe it will be a great improve-
ment in the administration of the law to enable litigant parties
to obtain equitable as well as legal remedies under a system of
pleadings, practice and evidence, that shall be so nearly uniform.
It is proposed, not as a novelty, but as the extension of a pol-
icy which has long been favored by the courts. In the case of
Parsons v. AVells, (17 Mass. 419.) which was decided more than
thirty years ago, the learned Judge Wilde remarked that there
had been a disposition in most of the judges, of late years, to
adopt the rules of equity, and combine them in practice, as far
as possible, with the principles and rules of the common law.
That disposition has ever since prevailed ; the combination has
been greatly extended ; and experience leads us to the belief
that almost all that is valuable in the principles of equity may
safely and conveniently be withdrawn from the complicated
and forbidding system of equity procedure, and incorporated
into suits at common law, where the procedure is simple, plain
and familiar.

All which is respectfully submitted

N. J. LORD, }

R. A. CHAPMAN, $
Commissioners.
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AN ACT
Giving equitable Remedies in Suits at Law.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. All suits for enforcing and regulating
2 the execution of trusts ; all suits for the specific per-
-3 formance of any written contract: all suits for con-
4 tribution, and between persons who are respectively
5 liable for the same debt on demand, and where there
6 are more than two parties having distinct rights or
7 interests, and all suits between copartners, joint ten-
-8 ants and tenants in common and their legal representa-
-9 tives and between joint trustees, co-executors and co-

10 administrators, shall be by action of contract, setting
11 forth the facts and circumstances of the case, so far
12 as may be necessary, and praying for relief in equity.

CommonUitaUij of iilassacijustus.

In the Year One Thousand Einht Hundred and Fifty-
Three.
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1 Sect. 2. All suits concerning/waste and nuisance,
2 and all suits to compel the any goods or
3 chattels whatsoever, taken or detained from the own-
4 er thereof and secreted or withheld so that the same
5 cannot be replevied, shall be by action of tort, in which
6 the plaintiff, in addition to his claim for damages may
7 pray for relief in equity.

1 Sect. 8. In all the foregoing actions in which re-
-2 lief in equity is prayed for, the court may make and
3 award all such decrees, judgments, orders and injunc-
-4 tions; and issue all such executions and other writs
5 and processes, and do all such other acts as may be
6 necessary or proper to carry into full effect the power
7 to grant such relief. And in all suits to compel the
8 redelivery of any goods or chattels taken or detained
9 from the owner thereof, the court may make all such

10 temporary orders and decrees in regard to the custo-
-11 dy and preservation of the property as the equity and
12 justice of the case shall require.

1 Sect. 4. The supreme judicial court shall have
2 exclusive jurisdiction of all the suits mentioned in
3 this act, in which relief in equity is prayed for ; and
4 in addition to the power which said court now has
5 to make rules for regulating the practice in such suits,
6 it shall have power to prescribe the time when affida-
-7 vits of defence shall be filed.
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